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Several TiTLEs, with their D1- 
VISIONS. | 


N. 
N AU TA, Caupones, Stabularii. Page 1. 
Neareſt of Kin. 2. 


The intereſt of the neareſt of kin is eſtabliſhed upon confirmation; 
Nor bound ro confirm. | 
Neareſt of kin renouncing their intereſt, * 


NMegotiorum geſtor. 4. 
Nonentry. Ibid. 


In what holdings-does ir take place? 
Takes place until actual infefrmenr. 
Unleſs the ſuperior be in rr. 
Full mails not due till declarator. 


Unleſs the ſuperior be already in poſſeſſion by the ward. 
What are the nonentry duties before declararor ? 


Nonentry duties how aſcertained ? | 


Full mails not due from citation, where the defender has any colourable excuſe. 
Nonentry excluded where the lands have been full 36 years. 
Conjunct- fee excludes nonentry. 


Noro damus. 8. 
O. 
Oath. Bid. 


Oath in litem. 

In whar caſes admitted? 
Where there is probabilis ignorantia. 

It ſuſtained againſt the * cautioners ? 

Oath in litem in ſpuilzies. a Be 
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Oznch is how foaurerimes refalbd. 
Oath in litem taxed. 


Oath in Supplement. 
Oath of Calumny. _ 
In whar'proceſſes can it be demanded > © . 8 
If a procurator's oath of calumny may be demanded?ꝰ 
Cannot be given by proxy, 
Can only be demanded upon the whole libel, 
If it can be demanded at any period of the proceſs ? 
What if the party refuſe to give his onch einer: 


Oath of Party. Page 13. 


In what caſes admitted. 


__ be ſpecial. : p "i | | 
arty is bound ro depone econd | i rories 
erer 

Obligation. 15. 
Promiſe is binding in law? | 
rr > 


One may bind his heirs withour binding hi 
Perſonal obligation in what caſes implied? gp 
Clauſes wherher to be underſtood as inferring an obligation or a reſolution only > 
Obligation to grant a right, if rhe ſame as if the right were granted? 
An obligation to grant a proviſion by the advice of friends. 
Obligation granted in implement of an unlawful promiſe. 


P. 
Pattum de non petendo. 18. 
Padlum illicitum. Mid. 


A ſon cannot be bis father's interdictor, nor a wife her husband 's. 
Padum contra libertatem. 
Foreſtalling the mercar. 
Parents, tutors, & r. taking money under the name of a gratification. 
Graruiry raken from a debiror. 
Taking a gratification to become cautioner. 
Bond granted cauſa adulterii. 
Pactum contre fidem tabularum nuptialium. 
- Padum ſuper bereditate viventis. 
Hoh, * of juſtice buying pl 
embers of t ice buying pleas. 
Factors and agents — in their conſtituents debts. 
Action for the price of run g ds. 
Game debt. | 


Sponſiones ludicre. Th 


Paftum privatum. 24. 
Papiſt. 28. 
Parent and Child. 73:d. 


Parents bound to aliment, but not to tocher their children. 
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Part and Pertinent. Page 25. 


Paſſive Title. 26. 


Behaviour as Heir. 

Relates only to the apparent heir. a : 

Intromiſſion with the predeceſſor's rents, is a behaviour, and what underſtood to be the 
predeceſſor's rents? 

Sacromiion whh * heirſhip moveables is a behaviour. And, 1mo, What ſort of intro- 
miſſton relevant | 

, What if the particulars be of ſmall value? 
zrio, What if intromiſſion was commenced by him not as apparent heir? 
4to, What if the predeceſſor died at the born ? | 

Intrometting with the predeceffor's writs. 

Husband's intromiſſion in name of his wife. | 

Behaviour not inferred it the intromiffion can be aſcribed to a fingular title. 

Diſponing the hererage a behaviour. 

Diſcharging or renouncing any right competent to him. 

Obraining a charter of lands wherein the defunct had an intereſt, 

Purſuing for an aliment. 

Aſſuming his predeceſſor's title. 

Proponing a defence of _—_— 

Founding a defence the predeceſſor s evident. 

Paying his predeceſſors debts. 

Serving heir inchoated but not completed. 

Deſigning himſelf heir in writs. 

Behaviour upon act of ſederunt 1662. 

Behaviour upon act 1695. | 

Behaviour how purgeable ? 


Lucrative Succeſſor poſt contractum debitum. 
The diſpoſition muſt flow from the father. ; 
The ＋ 7 muſt be apparent heir in the ſubject. 
What if the diſponee die before his father? 
Diſpoſirion in truſt for behoof of rhe _=_ heir. 
What muſt be the nature of the ſubject diſponed to irifet the paſſive title? 

The diſpoſirion how far muſt it be onerous to elide the paflive title? 

The debt muſt be anterior to the diſpoſition. | 

What underſtood to be anterior debt? ö 

What ſort of creditors have the beneſit of this paſſive title ? 

Acceptance of the diſpoſition ſufficient. 

This paſſive title bow purged ? 

Bond diſponed to the heir preſumed hererable, in order to infer the paſſive title. 

Accepting of a diſpoſition with the burden of debts, 

The diſponee muſt declare wherher he will accept or repudiate. 
Acceprance whence inferred ? ' 
The acceprer in what caſes perſonally liable ? 


Apparent Heir three Years in poſſeſſion, 

Predeceſſor's eſtate whar ? i 

What ſort of poſſeſſion infers the paſſive title? 5 Ws >. 

The heir muſt be ſerved, bare poſſeſſing nor being ſufficient ro make him liable. 

Debrs and deeds how interpreted ? . 

Effect of the paſſive title. | 

Relief againſt the defun& apparent heir's ſperate eſtate, 

Vitious Intromiſſion. 

The intromiſſion mult be per univerſitatem.  _ | 

Where 2 commenced lawfully, the continuing in poſſeſſion will not be vitious in- 
tromiſſion. e 

What if the party died at the horn? 

It there is an execuror confirmed ? . 

Any colourable title of intromiſſion relevant to elide the paſſive title. 

How and ro whom competent to inſiſt upon this paſſive title? 

This paſſive ritle how purged Imo, Where an executor is confirmed ante litem motam; 
2do. If an executor be confirmed within year and day, tho? poſt litem motam ? 

ztio, Confirmation of an 5 

4to, Rouping by authority of a magiſtrate not ſufficient to purge. 

5ro, Declarator of eſcheat obtained ante litem moram. F 

In libelling vitious intromiſſion the purſuer need not condeſcend upon particulars. 


1 (a) 2 Patronage. 
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Patronage. Page 47. 


Power of preſentation. 
If the preſentation be refaſed. 
us devolutum. 
o whom belongs the patronage of a new erection? 
To whom of a disjoined Church? 
Patronage tranſmiſſible without infeftment. 
* — the adminiſtration of the vacant ſtipend ? 
1000. 


Payment. 49. 


Where the ſecuricy cannot b2 produced ? i 
—_ applycd by the apparent beir for purchaſing an adjudication makes payment 
and extinction. 5 L 
Appriſer compring for his ſuperintromiſſions with the debitor. 
— for payment of debt due to himſelt. 


Intromiſſion by tutors, facto e. if equivalent ro payment and extinction of the 
CORE WD Ber, ſo as wo ths him © their aGankes from purſuing ante redditas 
rationes 

Intromiſſion by a creditor without a ſufficient may be as i 
aur — 2 — 


Payment before hand. 52. 
Peer. bid. 


In what caſes obliged to depone ? 


Peerage if alienable ? 
Penalty, 53, 


Penalty how far exigible ? 
Payment of the penalty, it ĩt liberates from the principal obligation? 
Penalty how far a preferable debt in a competition? 


If the whole penalty can be ſought, where part of the debt is paid ? 


When real, when perſonal > 
Eccleſiaſtick penſions how far ſuſtained > | 
If the granter of a penſion is bound to perſonal ſervices? 


Periculum. 56. 


Periculum rei venditæ. 


Periculum rt locate. 


Periculum rei commodate. + 


Betwixt mandant and mandatar. 


Proprietar and cuſtodiar. 


2 RY and skipper. 
AZard o conſig m . 
Maſter and renanr. Fs | 
Creditor if be runs any hazard of the ſubject burdened with his debt? 
iar — * — * . | | 
azard of riſing or of money. . 
Teind where che ſtock is deſtroyed. bo” 
Multures where the ground is deſtroyed. 


Perſona} 
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Perſonal and Real. Page 62. 


. 

8 . ny Re © Pane jen 
Pactions, declarations, ON. %. by backbond or orberwiſe, qualifying real rights; 

Rederming — from apparent heirs and their diſponees. 


F 
Force and fear. 
— 

acram contra 
Simulation of a 1 eſcheat. 
Minority and 
Reduction ex capite lecki. 
Donatio inter virum & uxorem 
Irritancies muſt be — in the infefrment, otherwiſe not good againſt * 


ſucceſſors. 


Payment made to an adjudger, if good againſt a ſingular ſucceſſor > 


Perſonal and tranſmiſſible, 72. 


What Rights go to Heirs ? 
Perſonal privileges. 


90g and leſion, 
uction upon minority 
Tacks and =] 


— EPR 
Afiones penales, 
Adio ex delicto, rei perſecutoria. 
3 of recognition. 

u 
. with * defunct. 

at ts go to aſſigneys? 

bat Rights go to afſfigneys; 
Tacks. 
A vaſſal cannot ſubſtitute another in his place. 
Clauſe of regreſs to excambed lands. 
Alimentary proviſion. 
Gift of King's Printer, 
Powers and privileges. 
Privileges of the fisk. 
Landlord's hypotheck. 
Burgeſſes privilege of ſummar arreſtment. 
Lands once united continue ſo in the gary perſon. 
A charge to enter heir, if aſſignable ? 
Warning, if aſſignable > 
Tho' * Aſſigneys be excluded by Law or Paction, the 


ght may be affected by legal diligence. 
Pera Facnldes and rler de to affect which there is no legal Dili- 
s, may they be founded on directly by Creditors? 


Perſonal ObjeQtion. 80. 


Cannor go — bis own aſſertion. 
Cannor _ to the deed he has conſented to. | 
Voz. I lb) 5 Cannot 
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Cannot plead the defect of his own title. 
Can take no beneſit by his own fault or lect. 


In what caſes may one object to bis own ? 
Perſonal objection againſt a truſtee. 

Perſonal Protection. Page 83. 
To a witneſs. 


To a party to anſwer in his own cauſe. 
Perſonal protection granted by the King, 


Perſona ſtandi. 84. 


Whar founds the objection? 


To whom competent to plead the objeRtion > 
Againſt whom — ? 


ct of the objection, Imo, Debars ies parſuing or defending. 
200 nw yg = Be to f hai «fe 

tio, ars a judge from the exerciſe 7 0 

= Debars . 7 | ; 

5to, Bars a party from being choſen curator. 


Planting and Encloſing. 86. 
— wg _ 
Turning about the highway. 


Acts of parliament for encouragement of planting. 
When planting is cut, cui incumbit probatio by whom cut? 


Poſſeſſion. 87. 


Poſſeſſory Judgment. 88. 


Whar title requiſite ? 

What time requiſite ? 

What ſort of poſſeſſion requiſite ? 
Connection of poſſeſſion. 

Interruption of poſſcſlion. 

Effect ot a poſſeſſory judgment. 

Poſſeſſory judgment in hat ſubject does ĩt take place ? 
Againſt hat rights does ir rake place? 

Runs not contra non valentes agere. 

If competent againſt an action of warrandice? 
Runs againſt minots. 


Poinding, gaz. 


Ware of 1 5 | 
n hat caſe mult there be a preceeding charge 
What ſubject poindable > 
Solemnirtes o — 
An execution of poinding muſt be given to the debitor. 
Execution muſt be ſpecial as to the quantities. 
Offer of the debt ſtops poinding. 
| 2 — upon a * diſpoſition. o 
oinding Rtop'd upon a third party's appearing, and making fai goods 
Poinding ſtop'd — —— 4 * * — 
Poinding of tenants goods for their maſter's debt. 
Dy > pl h-goods in _ rime. 
oinder liable to compt for the i i more 
— 1 — * p at which the goods 3 unleſs 


Competition 
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Competition betwixt poinders. 
Poinding brevi man. 


Poinding the Ground, | Page 95. 


Proprierar cannot poind his own ground. s 
—5 poinding the ground, real againſt the ground itſelf. 
How far extended againſt renants ? 

If vecta & illata can be poinded ? 


Preſcription, 97, 


Negative preſcription of 40 years. 

Founded Bata and dereliction. 

Nature and eſſect thereof. 

Act 1469. : . 

Rights of property ſuffer not the negative preſcription, 

Res mere facultatis. 

0-10 ——— ad excipiendaw, if this bolds with us > 

emporanea unt perpetua ad exc „t $ nh us 

Incrinfick * — never preſcribe, Whether proponed in the way of action or exception, 

Negative preſcription of ſervi 

Of annual preſtations. 

Feu and tack- duties. 

Parſonage teind. 

Vicarage. 

Thirlage. 

Ceſs. k 
Poſitive preſcription of 40 years. 

Act 1594, cap. 218. ns f = 
What Subjects may be carried by the poſitive Preſcription ? 
King's property. 

8 of a Lord of regality. | | 
Teinds belonging to a —_ a 2 
What Title requiſite in the poſitive Preſcription ? 

Title requiſite to » "a of land. | 

Title requiſite to heirs. 

Saſine upon haſp and ſtaple. 

Title of part and pertinent. ; 

Title requiſite in rights granted by eccleſiaſticks. 

Title requiſite to _y a right to ſalmon-fiſhing, 

What title requiſite ſor thirlage ? 

Title requiſite for a ſervitude o N 

Title requiſite for carrying right to a ſubject inter regalia. » 

Servitus itineris. : | 

What title requiſite to the 2 of annual duties and preſtations? 

Poſitive preſcription ot other rights. | | 
Title requiſite to preſcription of moveables. 

The title muſt be in its nature excluſive. 
What kind of poſſeſſion requiſite? 
Connection of poſſeſſion. 

Effect of the poſitive preſcription. 


Vicennial Preſcription of holograph Writs. 
Vicennial Preſcription of Retours, 


Preſcriptio decennalis & triennalis 
Will not defend where the title to be miniſter is challenged. 
*Tis but a preſumptive title, and if the title be p it muſt be the rule. 
*Tis no ſufficient title for uncommon preſtations. 
Connection of poſſeſſion. 
Act of ſederunt 16th December 1612. 


Septennial Preſcription 


Takes only place in of borrowed money. 
Who entitled to the benefit? | 


Intimation to the crediror. 
One cautioner has not the privilege againſt * 
) 2 
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Interruption of the preſcription. 
Diligence during 1— ſeven years, what effect ir has ? 
5 Preſcription. 
reſcription of arreſtments. 
Of mails and duries. 
Of ſtipend. 
Of bargains abour moveables. 


Triennial Preſcription. 
Of ſpuilzies and ejections. 
Of warnings. _ . 
Of ſummons of error. 


Triennnial Preſcription of Accompts 
How far extended? 
If there's a document in writ ? | ; 
In accomprs preſcription commences from the dare of the laſt article; 
Bur in alimenr, ſervants fee, Cc. the preſeription runs de anno in annum. 
If preſcription takes place while the conſtituentꝰs papers are in his writer's hands? 
If preſcription takes place where the accompt is opponed by way of defence? 
If preſcription runs during the annus deliberand; ? 


Three Months Preſcription. 
Who privileged ogainit Preſcription 
8 | 4 | 
If collegiare bodies? 


Minors. 
Contra non valentem agere non currit preſcriptio, 
Ubi dies non venit. 
Non valens vi majore, by unjuſt baniſhment, &c. 
- —＋· che under couverture. Gi 
is a medium i ro 1 
Where there can be no —— pale . 
Whar if the purſuer lay open to a ground of compenſation ? 
One cannot preſcribe a right againſt himſelf, 
Time of Preſcription how computed ? 


| Interruption of the Negative Preſcription. 
The right mult be ſpectally referred ro, otherwiſe 
e right m ſpeci to, iſe no ĩ 1 
Whar ihe ligne — ? PO 
Interruprion by partial payments. 
Interruption by extrajudicial demand. 
Partial interruption, if it bars preſcriprion as to the whole ? 
Interruption by an apparent heir. 8 
Interruption of the poſitive Preſcription. 
Of Servitudes. 
Interruption by the crown. 


Ri ht of recedency. 
O * 
Interruption by an apparent heir. 

Preſcriptions of interruptions. 
Interruption by proceſs falls not in leſs thon 40 years, unleſs limited by ſtatute. 
Act th, parl. 166g, and act 14th, parl. 168. 
Act 1orth, parl. 1669, and act 15th, parl. 1685. 


Preſumption. Page 132. 


Preſumed Alteration and Revocation. 
Donatio inter virum & «xorem, by what deeds preſumed revoked > 
Donatio mortis cauſa. 
Bond of proviſion undelivered. ; 
Subſt itution by what deeds preſumed altered? 
Heirſhip, if preſumed included in a general diſpoſition of moyeables ? 
A grant containing a power to alter. 


Deed of entail upon What circumſtances preſumed altered? 
Fayment when preſumed. 
hat articles claimꝰd have been compred upon and clear'd. 


Appocha trium annorum. And, imo, Apreſumption only. 
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2do, Obtains even where a ſeparate document is taken for the rent. 
ztio, Lv be three LI conſecutive diſcharges. 
10, charges in writ. SE 

22 Feds, you to duties of the ſame kind with theſe contained in * 
Gro, Where the diſcharges are not all granted by or to the 7 —. on. 
7mo, Where the diſcharges are granted by a third party to whom the rent is made payable, 
$vo, Three conſecutive ſaſines liberates 8 
gno, Two conſecutive diſcharges of a ſervants fees. 
lomo, The preſumpti on takes place in favours of creditors. 

2 nng apud debitorem repertum. And, Imo, Mutual contract. 
2do, Chyrographum in the principal debitor's hands. 


tio, In the cautioner's bands. 
— here the debitor is doer for the creditors 
5ro, Two documents, and one retired. 
Gro, _ _— Fo be a of credit. 
mo, deured by in 5 . T7 L 
Tocher ſtipulated by a 5 in her contract of marriage, hen preſumid paid ? 
Honoraries preſum'd paid. | 
One employed as a hand, preſum'd to have accompred, 
Donatio non præſumitur. 3 
Aliment beſtowed without paction, when paction might have been preſumed a do- 
nation. RNs: | 
Bur vous there could ow no opportunity of a paction, donation is preſumed or not, 
according to circumſtances. Fs 
Deeds in N of children or near relations, if preſumed in ſatisfaction of former re- 
vocable ſerrlements ? $ 
- —— in * „ ＋ y or childrens legal claims ? 
reſumed in ſatisfaction of debt? 
Tocher ranted in a contract of marriage, how far nor ng in ſatisfaction? 
Where the cauſe of granting is expreſſed, that muſt be the rule. 
Right taken in name of a third party not delivered. 
Right taken in name of children. 
Deliver of goods hat cauſe preſumed ? 
iven upon receipt. 
Error Kron — than donarion. 
Novatio non præſumitur. | | 
Payment being made, who underſtood to have advanced the money ? 
here the receipt is expreſs. 
Preſumed ro be his money in whoſe name ir is delivered. 
Preſumprion from being poſſeſſed of the document. 
Many's . + and debt paid ex incontinenti, the money preſumed applied for payment 
of t . | 
in dubio, the principal is preſumed to have retired the bond. . 
Vitiated Writs, when preſumed fraudulent, when innocent ? 
A writ being vitiated, when preſumed to be done do/o ? þ 
Blanks in Writ filled up, at what Time preſumed ? 


Delivery when preſumed made; and to whoſe behoof ? 
Roe 
elivery to a third party, w pre granter or grantee? 
Rights when preſumed ſimulate? 5 
iſpoſirion of moveables retenta poſſeſſione. 8 
Gift of eſcheat when preſumed ſimulate? Imo, Retenta poſſeſſone. 
2do, Procured upon the rebeÞs expence. 
zrio, Taken in name of the rebels children, 
Mandat when preſumed ? £4 
Factor paying annualrent for a courſe of years where none was ſtipulated, 
8 off goods in his — 22 
Qai tacet conſentire videtur. | 
A wife pawning ber husband's bond. ; | 
Rent paid to a chamberlain, if the maſter's conſent is preſumed, ſo as to infer his paſ- 
fing from irrirancies, &c. | | 
In unlawful acts. 
Soldier acting in a party. 
Poſſeſſion how preſumed, and what preſumed from it? 
Proprietar is he preſumed to have uplifted the teind? | 
Poſſeſſion of moveables preſumes property. | | 
Preſumption rite & ſolenniter actum. 8 
Rite actum. . 
1 Solenniter actum. 


Vor. II. (c) According 
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| According to what is common and cuſtomary umed. 
Ocdinan — meaſures, &«c. preſumed. : _u 
Whar bolding preſumed ? 
What ſuperior preſumed? | 
Preſumptions ariſing from Lapſe of Time. 
Levior obligatio præſumitur. 5 
Other Preſumptions. 


ptions 

Semel baro, — 41. 

Eaſes when p got by a truſtee. 

Factor preſumed to know his confſtituenrs tranſactions. 

Minor affirming himſelf major, by whoſe inſtigation preſumed? 
Nox preſumed to be the ſubſcriber, unleſß deſigned. 


Prince of Scotland. Page 165. 
Priſoner. 166. 


Who may pur diligence in execution? 
Who may be charged to receive rebels > 
Magiſtrate who is not bound to receive the rebel, is bound to keep, if he does receive. 
Form of charging magiſtrares. 
Err 
agiſtrate muſt intimate the charge to 
Creditor not bound to furniſh aſſiſtance. 
What diligence required in apprebending ? 
Proceſs againſt magiſtrates for not * 
Offer to incarcerate, no relevant defence againſt this proceſs. 
Other defences. | 
Priſoner muſt be booked. 
Sheriff not anſwerable for the cuſtody of priſoners. | 
Priſoner arreſted in priſon at the inſtance of another creditor. 
Magiſtrate muſt not allow the rebel to go out of priſon. + 
Rebel eſcaping by breaking priſon. 
Where eſcape is made by force or ſtra 
Where by inſufficiency of the priſon. 
Where the eſcape is ca improviſo. = 
Proceſs againſt magiſtrates for ſuffering the rebel to eſcape. 
Burgh ultimately liable. 
Warrant of liberation. 
Ceſſio bonorum. 
ho muſt wear the dyvour habit? 
Effect of a ceſſio bonoram. 
Hurts not the diligence of vreditors. 
Suſpenſion upon a difpoftion ommum bonorem. 
Act of Grace. 2 
The privilege is in favours of magiſtrates. | 
Ma — muſt modify an aliment to be paid by the creditor, or aliment the priſoner 
themſelves. 
What if the priſoner ĩs otherwiſe alimenred > 


Aliment refuſed where the impriſonment is a four prefiandum, or a delit. 
Form of proceeding upon the act of grace. FIT | VEN 


If the priſoner muſt grant a diſpoſition ? 
Jailor-fees ſubje to the act of grace. 


A party ſet at upon the act of grace, cannot be recommitted upon the ſame diligence. 


Privileged Debt. 175. 


Poors- money. | 

ReliQ's proviſiou in her contraQ of marriage. 
Diſpoſition of moveables, ĩth the burden of debrs. 
Medicaments and funeral expences. 

Servants fees. 

Aliment of the family till the term. 

Publick taxes. 
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Prize, Page 177, 


Proceſs. id. 


Libel . 


What ſummons paſs upon bill? 

Whar ſummons — to be continued? 

Diets of compearance. 

Citation to compear upon an unlawful day. 

Summons fall, if not called within year and day. 3; | 

Can be no perſonal decetnitur, even agaiuſt parties appearing, unleſs ir be libelled. 

Cumulatio aftionum. - 

Decreer reduced, in what caſesallowed to ſupply — — of a new libel ? 
What Writs muſt be produced ad fundandam litem. 


Sings of pracadure — roceſſes. 
5 ge ought to pronounce a diſtinct interlocutor upon the relevancy of the libel and 
ences. 


P pmrtiar ann yenro WO Eheh and it is not ſufficientthar the defender negleR to deny the 
Decreet muſt be pur inthe mine-bock. · 


Contumacy. 


Holden as confeſſed. 1 
What if the purſuer has no title in his perſon ? 
Who may be bolden as confeſſed ? , 
Citation pro confeſſo. 
Party held as con upon an oath Non memini. 
of being held as confeſt. ; 
If parties may be fe poned againſt being held as confeſt » 
If a party die after he is reponed, but he give his oath ? 
Order of proponing 
Declinator. 
Dilaror, X 
Proponing a peremptory defence, how far it implies an acknowledgement of the libel ? 
Exceptio falſi eſt omnium ultima. | 
Dilatory Defence, if it muſt inſtantly be verified ? 
Incident Diligence. 
Oughr to be proteſted for ar litiſoonteſtation. \ 
Will not be granted to recover a man's own writs. 
Writs in the party's own hands, who craves the incident. 
A ſecond incident diligence, if it can be granted to cite new witneſſes not contained in the 


firſt. 
Proof led before Commiſſioners. 


Proof taken to ly in retentis. | 
Grounds for this application. % 
In improbations. 
If allowed before the day of compearance ? 
Summar application in caſes of neceſſity. 
Reprobator | 
uſt be proteſted for. . 
; ho mult be cited, — r in queſtion. 
tor competent. even where the witneſs has purged himſelf oath. 
That a witnefs was currupred, bow relevant? 158 
In an action of reprobator, what proof may be taken? 
ing reprobator ſtays ſentence. 
Reprobator after ſentence 


Judicial Steps, how far under the Power of Parties to be retracted, al- 
tered or amended ? | 
After litiſconteſtation the purſuer not allowed topaſs from his proceſs . 

It a defender may withdraw his compearance ? 
Litiſconteſtation when induced? | 
If che purſuer may alter or amend his libel ? | 
Alter litiſconteſtation, if alledgeances may be paſt from, or new alledgeances admitted? 
What if nouiter veniens ad notitiam ? © | | | 

| . c) 2 After 


A TABLE 


„ 1 a party will be admitted to 2 his mean of proof, and 
What if he has uſed his mean of proof ? 

Act before Anſwer, 

Wakening. 0 

Compt and reckoning, - 

When underſtood to be res judicata. 

Form of extracted Decreets. 


Decreets in Abſence. 
What underſtood to be a deereet in abſence ? 
Decreer in abſence what effect it bas ? 
Reduction of decreets. 
Regulations 1695. 
Decreet informal, but marerially juſt. 
reet upon an error in fact. 
Competent and omitted. 
Bars not purſuers. | | 
Barznor abjeftions that reſolve into a denegatio actions, or that the purſuer has no ground 
| on. | 
Defences in jure competent and omitted. 
Defences upon fats competent and omitted. 
Where a defence is ſtated, but not inſiſted in. 
Competent and omitted in ſuſpenſions. 
Competent and omitted in proceſſes before inferior courts. 
Bars not ſtrangers. 


Powers of the Lord Ordinary. 
Form of Proceſs in criminalibus. 


Procurator. Page 210. 


Muſt have a mandat. 
Implied mandat. 
Special warrant requiſite, when the libel is deferred to the purſuers oath. 


Procurator-Fiſcal. 21 1. 
Promiſſory-Note. bid. 
Proof. Bid. 


Alledgeances how relevant to be proved? | 
udicial acts how relevant to be proved | 
gal acts. . , 
What Proof relevant to ſupport defective Writs ? - 
Where the writ is vitiated. 
Where it is of Wo _ wg | 
Writ appearing fabricated. ? | 
hat if the date be wanting, or if it be a holograph writ non probat datam ? 
Wen in the granter's —. how relevant to prove that ex? a delivered evident, and 
that ir is ſtill a ſubſiſting obligation? | 
Proot of homologation. jr 
What Proof relevant to take away Writ? ; : 
| 2288 the grantee's hand, how relevant to be proved that it was never a delivered 
evident? 
Or that it was retired by the debitor? 
Thar a mutual contract was depoſited upon terms? 
Thar a bill was blank in the drawer's name when accepted? 


Thar a writ is of a ſalſe date? 6, : 8 8 
Verbal r upon at fignirg, inferring conditions, limitations, & e. how rele- 
vant to be proved ? . 


Verbal pactions ex intervallo expreſs or implied, taking away writ or other right. ws 
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Proof to redargue the cauſe of granting condeſcended on in the wrir, 
Proof to redargue other clauſes in writs. 
Nuncuparive legacy. 
ayment how relevant to be proved ? 
Payment of money where the debt is conſtituted by writ. 
Where it js not conſtituted by writ ? 
Delivery of fungibles in implement of an obligation in writs. 
Delivery of fungibles in ſatisfaction of an obligation for a ſum of money. 
Intromiſſion how relevant to be proved ? 
Where the proof is to make the intromerrer liable. 
Where it is to benefit the intromerrer ? 


What Proof relevant in an Exhibition of Writs? 


Depoſitation being acknowledged, the Terms how relevant to be 


proved ? 
Nuda emiſſio verborum. 
Naked Promiſe. 


Promiſe merely gratuitous. 

Promiſe with regard to judical ſteps. 

Promiſe in conſequence of a favour granted. 

Promiſe of marriage. 
Nuncupative _— 
Mandat, Order, Allowance, Tolerance, &e, 
Verbal Contracts. 


Bargain of moveables. 

Commodatum. 

Mutuum. 

Accompt of furniſhing. 5 

Verbal ſubmiſſion and decreet - arbitral. 

Verbal tack. 

Whether to be underſtood a mutual bargain or naked promiſe ? 
Laws, Cuſtoms, &c. 


Municipal cuſtom. | 
Foreign laws. — 
Delicts how relevant to be proved ? 


Fraud. 
Colluſion. 


Perjury. 
Falſe allegation, 
Deforcement. 
Breach of duty, 25 
Other Alledgeances how relevant to be proved ? 


That one exerced an office. 


Thar inſtruments were raken. 0 


Time of preſenting a ſignature. 
That the curator upon ſearch could not find the bond. 


Single Witneſs, in what Caſes ſuſtained ? 
Cedent's Oath, if good againſt the aſſigney ? 


Good before intimation as an oath of party. 
Not good againſt an onerous aſſigney to annul his right. | 
It relevent to ſupply the defect of a writ founded on to youch a defence > 
Recompenſation. 
Good to prove eaſes. 
That the ſum aſſigned was a game · debt. 
Good againſt rhe gratuitous aſſigne x. r 
Oath of the Debitor, if good againſt his Creditors? 
Common debiror's oath good againſt the arreſter; 
6 not _ of = arreſt 1 
ebitor's acknow ledgment as bei as confeſgd, good againſt an inhibiter. 
Oarh of the principal debitor if good againſt — ? ” wn 
Whar if the debiror be bankrupt ? | 
Adminiſtrator's Oath, if relevant againſt his Conſtituent ? 


2 and —.— oath, if good againſt the minor? 
xecutor's oath will not prejudge thoſe who have intereſt in the executry. 
. Oath of magiſtrates, if good Sie the rown ? 
Oarh of the mandatar or negotiorum geſlor, if good againſt the mandant ? 


Vo. II. d) Creditor's 


A TABLE 


Creditor's Oath, if ſuſtained againſt third Parties having Intereſt ? 
Wife's Oath with regard to Tranſactions before Marriage, if relevant 
againſt the Huſband ? 


Promiſe. 

Held as conſeſt. 

Oath of calumny. 

Intromiſſion. | 

If relevant to ſupport a defective document of debt by the wife's oath? 
In an exhibirion of wrirs ? 

Wife's oath how far good againſt herſelf > 


Publick Inſtrument how far probative ? 


Meſſenger's Execution. 
Where it makes a legal proof. 
Where it makes no evidence. 
Virtual Execution. 


Notary's Inſtrument. 
Where it makes a legal proof. 
Where ir mult be ſupported by the inſtrumentary witneſſes. 4 
Where it makes no evidence. 


Inſtrument of Saſine. 


Safine upon a precepr, or propriis manibus, will bear no faith without irs warrant. 
When a ſaſine — be upon a precept, what held a ſufficient warrant ? 
To ſupport a ſaſine propriis manibus, what held a ſufficient warrant ? : 


Saſine within burgh by haſp and ſtaple in favoursof heirs, how far ſuſtained as an active 


ritle ? 
How far — to infer a paſſive title? 
Safine in favours of a ſingular ſucceſſor how far probarive ? 
Saſine granted by a bailie of barony. | 
Decreets, Acts of Court, Cc. 
Decreer or act of an inferior court bearing the party's judicial confeſſion, how far probative? 
Decreet of whatever court bearing the party's conſent, not probarive. 
Act of curatory. i 
udicial ratification. 
udicial enactment 
Act of council. 
Depoſitions of witneſſes. 
Extract. 
Of an inhibition. 
Extract from the regiſter of reverſions. 
Of a compriſing. 
Extract from the publick regiſter. 
Extract, if a ſufficient warrant for arreſtment 2 


Private Deed how far probative? 


If 22 againſt Creditors of its onerous Cauſe ? 
ed in favours of a conjunct and confident perſon where bankruptcy enſues. 
Where the deed is in favours of a perſon neither conjunct nor confident: 
Diſpoſirion to an heir peſt contradlum debitum. 


Aſſignation to a conjunct and confident where there bankruptcy. 
Who underſtood a conjunct perſon > N 25 


Who a confident perſon ? 


If probative of its onerous cauſe againſt a Donatar of Eſcheat ? 


. In what Caſes not probative againſt the Heir ? 


Obligation bearing or importing onerous cauſes. 
. 
ayment acknow u 0 
Debt acknowledged. Fe 
Holden as confeſt upon death-bed, 
Acknowledgement of reſting owing. 
Declaration on death-bed nor probative by witneſſes. | | 
In what caſes not probative betwixt the Granter and Receiver. 
Obligation granted by a perſon interdicted. 
inter virum & uxorem. 
Obligation granted by a minor, if probative againſt himſelf of irs onerous cauſe ? 
If probarive againſt rhe creditor ? | | 
Deed without witneſſes if probative ? 


of the TITLES 


Obligation bearing to be bo 
Whar words import holograph ? : 7 
— writ if probative of its date againſt creditors > 
If probative _ the husband ? 
If againſt rhe heir ? 
If againſt rhe execuror ? 
Bill of exchange probative of irs dare. 
Diſcharge without witneſſes, if probarive of its date? 
What if che debiror died ſuddenly ? 
Accompts, Compt-books how far probative ? 
— IEES: 

ached accompts. _ L 
Extrajudicial Declarations, Certificates, 
Proved or not proved. 
Adultery. 


Baſtardy. 
Thar decreer Qed 

ra was extra . 
— the party did not give authority to the notary to ſubſcribe for him. 

orgery. 
Holding how proved ? 
Marriage. 
Minority. 2 
Payment and extinction. 
Poſſeſſion. 
Property of moveables. 
8 land. 
uity. 

Rent of lands. 
Simulation. 
Truſt before act 1696. 
Truſt after act 1696. 


Acceptance of tutory. | 
Property, Page 273. 
Proviſions to Heirs and Children. 275. 


In pr. — — Iſſue of®a marriage, wherher the children ſucceed per capita, or if the 
r is p ? iP 
Import of a proviſion to be a bairn in the houſe. | 
Proviſion that the child ſhall be an equal ſharer in the father's means and effects. 
Import of a proviſion to bairns e the heir. | 
Husband being hoon in a contract of marriage to provide the iflue of the marriage, the 
beir or children as credirors may inſiſt for implement without a ſervice ; 
And will tranſmit to repreſentatives their jus crediti without ſervice. 
3 by one in bis contract of marriage, to provide certain ſums or ſubjects to the 
iflue of the marriage, how far eſſectual in competition with creditors ? 
Where the husband is not the granter of the obligation. | 
Import of ſuch an obligation with regard to the father. | 
— of the obligation with regard to the father's caurioners. 
Ob * 1 the iſſue of a marriage, import of the ſame with 
ard to the ſather. 
| Providonsro children when preſtable. Imo, When 4 term of performance is ſpecified. 
2do, When no term is ified. | | 
What underſtood to be ſufficient implement? 


Father's power of diſtributing among his children the ſubjects provided to them. 
Publick Burden. 290. 
Publick Officer, 297. 


Who have power to name clerks,” &c. 
VGBrant of a publick office In Bur 
) 2 
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But the power of preſenting may be given in perpetuum. 
An delegatus poteſt delegare ? 

Plurality of offices. F | 

No deprivation from office without a reaſonable cauſe. 
Grounds of - 

Who removeable at pleaſure ? 

Publick officers are publick ſervants. | 
Diligence required of publick officers, 

Where ſufficient caution is refuſed or inſufficient accepted of, what remedy 7 
Form of admitting notaries | : 
Town-clerk not a magiſtrate. 


Purpreſture. Page 294. 


Q 
Quakers, IBid. 
Qualified Oath, 295. 


Where the qualified oath imports a denial of the libel ? 

Where reſting owing is referred ro oath, pa t or ſarisfaQtion if intrinſick ? 

What if the payment or ſatisfaction be nature, not to be probative by witneſſes > 
Where the lide as laid is irrelevant. 

No exception will be ſuſtained unleſs proponed at litiſconteſtation. 

Compenſation extrinſick. ; 


Where the adjected quality is not relevant. 
Quod ab initio vitioſum, 301. 


Convaleſcence of a null Right. 
Citation cum 22 15 
Production of Titles cum proceſſu. ; 
Making up Titles ex poſt fatto. 


Quod potuit non fecit. 307. 


Right inceCtual as to the fab eg conveyed, if i will found a claim for an equivalent? 
egatum rei alien. | | 
A conveyance per amboges may be effectual, where ir will not anſwer directly done. 


R. 
Ranking and Sale. 310. 


In what caſes can a legal ſale rake place? 

What underſtood bankruptcy? ; 

Liferenrs how compured ? 

Form and ſteps of this proceſs. 

The rental how made up? 

If a bankrupt eſtate may be ſold in parcels? 

Whether underſtood a lump bargain or by a rental? 

Purchaſer muſt find caution for the price. 

Decreer of ſale if ir give abſolure ſecurity to the purchaſer ? . 

Decreer of ſale does not looſe the real debt and diligence, until the price be paid. 
Recognition. 
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Recognition. Page 313. 


In what holdings takes place? 

Incurred by alienation of the major part. 
What if rhe lands be diſconriguous ? 

Whar ſort of alienation infers recognition ? 
What if the alienation be null or reducible > 
Whar if the alienation be intra familiam ? 
Alienation 1 — uſurpation. 

Wich what burdens do the lands recognoſce ? 


Recompence. 316. 


If he can be made liable whoſe beneſit was not intended ? 

Suppoſing the intention of benefiting, in what caſes recompence due? 
If one pay another's debt, without intention of benefiring him? 
Expences laid out in re communi. TY 

Parents when liable for furniſhing to their children? 

In whar caſes the children liable ? 


Qui in ſunus impendit ? 
Redemption. 321. 


Order of redemprion of legal ſecurities. | 

In the inſtrument of premonirion, the parties dwelling · bouſe muſt be named, place where 
the money is to be paid, &. 

In order to premonition or requiſition, there muſt be a procuratory in wrir. 

If the procuratory mult be produced at uſing the order? 

If the reverſion muſt be produced at premonition, b 

Premonition uſed by an aſſigney to the reverſion, if che aſſignation muſt be produced? 

If the money muſt be told down ? | 

If a renounciation muſt be off:red ro the wadſetter to be ſubſcribed by him? 

Time of conſignation. 


The reverſer may retain the money, if the wadſetter nor, 
Who muſt be premoniſhed ? * 
Requiſition to a minor and tutors and curators. 

Reverſion being /tri&i jurit, how far equivalents are ſuſtained ? 
Warrant to uplift the conſigned ſum. 


Reducton. Z 26. 


Who muſt ſarisfy the production? 
Proceſs of reducłion if ir ſtops execution? 
Effect of a decreer of reduction. : 


Whar if the defender offer to exclude the purſuer by a prior and preferable title? 
Regalia. 328. 
— 
Hidden treafiir. 
Regiſtration, 329. 
Letters of Horning, &c. 
Inhibition. 
Act 16. Parl. 1617. 
What writs muſt be regiſtred by this act? | | 
Regiſtration a ground of preference in a competition, but want thereof no nullicy, 


Of Adjudications and Appriſings. 
Vol. II, (e) | Of 
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Of Tailzies. 

Booking of Safines, 

Where Writs muſt be regiſtred 

What Writs muſt go into "he green R Regi 

Regiſtration of a tranſumed Principa has been loſt, 


Relief (Caſualty of.) Page: 334. 


Relief what, and in what holdings due? 
When ir becomes due ? 


Removing. Lid. 


Who entitled ro purſue a removing ? 
Warning, in what caſes a neceſſary ſolemnity? 
* of warning. 
After hat manner to be executed? 
At what time? 
5 vhat number of days > ' 

whom muſt che warning be ſerved ? 

eflor's Inſeftment being reduced 8 muſt be be warned anew ? 

In what caſes does proceſs ſuperſede rhe ares 4-4 
If an obligation to remove without warning, does 7 the neceſſity ? 
The perſon who removes muſt leave vacuam poſſe 
Caution Or violent profits. 
Executorial of ejection may proceed withour a > #ig 


Renounciation to be Heir. 339. 


ied renounciation. 
eir may renounce after allowing ſentence to go againſt him at the inſtance ol another. 
Will be reponed to the benefi — relerdntget 


. 340. 


Aſſythment. | 
Corrupting a young woman. , 
Falſe information. 

Witneſs who ſaw not the party ſubſcribe. 

Uſer of a forged deed bons fide. 

Malverſation in a 4 

Negligence in o 


2 of 2 diligence. 
aa _—_ 


Toe the malyerſations of thoſe under his authoriry, 


Repreſentation, 344. 


Limited and univerſal repreſentation. 
Different kind of ſervices, wherher they import a' limited or univerſal repreſentation ? 


Repreſentation of churchmen. 


If an heir can be relieved from the effect of repreſentation where the ſubjeR is evicted 3 


Res inter alios. 346. 


Proof. 


Proof againſt one party not good againſt another. 
Proof led in one proceſs, if releyant to be founded on by a ern 


NN 


Proof led in one proceſs, if relevant betwixt the ſame parties in another? 
Res judicata. 6 
Deereer againſt one party, how far effectual againſt others. 
Exceptio rei judicaze not relevant againſt third parties. 


Retour, Page 352. 


Form of rerours. 
of error. 


Right in Security. bid. 


A tight in ſecurity is an excluſive right to the ſubject, but not to the rents or annualcents, 
Unleſs diligence be done for uplifting the rents. 

Real ſecurity, after hat manner looſed ? 

Nor looſed by diligence. 

Real ſecurity remains entire till rhe laſt ſhilling be paid. 

If a creditor, in virtue of his ſecurity, can draw more than the ſum ſecured? 


Run-Ridge. 355. 
8. 
Sale. 356. 


Price conferred m arbitrium. 
Price not ſtipulated. 
Rental 


Adio redbibitoria & quanti minoris. 
Lefio ultra duplum. | 

Sale by a ſample. 

Weighr, meaſure, &c. 

Sufficient progreſs. 

Obligation to relieve from#and purge incumberances. 
Whar if purging incumberances become impreſtible ? 


Salmon-Fiſhing. 359. 


Right of ſalmon-fiſhing, by what form of words eſtabliſhed. 
Privileges acceſſory to, and inherent in a right of ſalmon · fiſning. 


Cruives. 
Sanctuary. 361. 
Saſine. 362. 


Symbols of infeftment of annualrent. 


P — 
uſe of tradition cum "uri itate. 
General clauſe of ſtare and ſaſine. * 
Clauſe, Vid, ſctvi, & audivi. 
EDI SS ed atm; 

e ſame on ilie and 
Saſine talen in thè night. | 


(e) 2 Saſine 
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Saſine Ox. Page 364. 
5 Sequeſtration. Did. | 


In wharc aſes it obtains ? | 
In ſequeſtraring bankrupr eſtates, what ſubjects are excepred » * 
Who may apply for ſequeſtration of a rupt eſtate, and for a factor? 
ration how taken off? 
Sequeſtrarion in hands of one of the competitors, 


Service and' Confirmation. 366. 


Subjects whether to be taken up by ſervice or confirmation ?, 
Heirs have right to racks without ſervice. 


In what caſes a ſervice requiſite to a nominetim ſubſticure » * 
General diſpoſition of hererable ſubjects requires not a ſervice. 
9 = ignation of moveables. 
Neem ee, f 
T if requißte where the ſubject is in poſſeſſion of the heir or exe · 
cutor r 
Intrometters with the defundbs effects may be purſued directly without confirmar 


Service of Heirs, 370, 


Whar court competent to ſervice ? 
Bailies within burgh may enter by precept of clare. 
2 - rhe brieve. 

orm of proceeding. , 
Service miſt be retoured. 
Where it muſt be retoured ? 
Civil rebellion bars nor ſervice, 
Diſpoſition without infefiment bars not a ſpecial ſervice. 
General ſervice what it carries? 
Special ſervice hat ir carries? 


Service (perſonal.) 372. 
Servitude. Bid. 


Right of ſervitude eſtabliſhed by conſent and poſſeſſion without ſaſine. 
What poſſeſſion ſufficient ? | 

Differences betwixt ſervitudes and perſonal rights. 

Servitude implies a proper dominant tenement. | ; 

Mutual duties berwixt the proprietars of the ſervient and dominant tenements. 
Servitude may be reſtricted to the neceſſary uſe. | 

Souming and rouming. . 

Servitus luminum. | 

Servitude of a dam - ea. £5 oth 

Servitude of feal and divor, if it implies paſturage? 


wy. 373. 


What underſtood a ſociety ? | 

A ſociety cannot ſue unleſs incorporated. 

Coatribution of pains inſtead of ſtock.  _ 

Acquifitions made by-a partner relating to the ſociety, muſt be communicated, 

How far a partner can bind the ſociery. 

Company, if liable for the price of goods bought by a partner. 

A partner preferable for his advancements upon the cargo. Solid 
| olraum 
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Solidum & pro rata. Page 377. 


Obligants bound as coprincipals and full debirors. 

Bound conjunctly only, And imo, In a diviſible preſtation. * | 
2do, In an rr le 22 * 
ztio, F one of the obligants become bankrupt ? 


If the ſubſcription of one of the obligants be null, or be not adhibited 2 


Action for relief among corvret. 

If any of the corre; prove inſolvent ? ; 

Relief competent to a cautioner againſt the principal debitors. 

Socii liable in ſolidum or {us rata. 

Have they action in ſolidum ? 

Owners of a ſhip how liable? 

Conjunct accepters of a bill. 

Conjunct dra wers of a bill, have they action in ſolidum 

Heirs porrioners liable in ſolidum, or only pro rata ? 

Exccutors liable in ſo/idum or only pro rata. 

Ina proceſs muſt they all concur, or have they action pro rata? 

Turors and curators liable in ſolidum or only pro rata? 

Muſt they act in a body? | | 
norum of tutors and curators. | 

io contraria mandati & negotiorum geſtorum. 

Delinquents liable in ſolidum. 

* intrometters. 

Magiſtrates who ſuffer a priſoner to eſcape. 

Upon a decreet againſt ſeverals, if each may be charged in ſolidum ? 

Two creditors conjoined in a decreet, it they can charge in ſolidum, or only pro rata ? 
vorm of judges, 
f arbirers, 

Of auditors. . 

8 truſtees. 

managers. 
Ot commiſſioners. 


Spuilzie. 388. 


What underſtood to be a ſpuilzie? 

What title requiſite ro found an action of ſpuilzie ? i 

To whom the action is competent? Es 

— ante ＋ i 93 of, 4 
ception againſt the action, 1mõ, ; the goods de recenti. 
— Coloarable title of intromiſſion. hi | - 
ztio, Command or authority of a ſuperior. 


Steilbow. 392. 


Whether the property of the maſter or tenant ? 
Whether ir goes to the heir or execuror 2 a IF 


Stipend. 393. 
Debitum decimarum 


Conſequenrly ev intrometter liable 
So far. as he 2 
Sti not debitum fund. 


Is the hereror liable for the localled ſtipend, tho? he intromet — 
W bat gives rigut to the ſtipend ? , wy 


Subſtitute and conditional Inſtitute. 395. 


, Succeſſion. 297. 
(f) Su cceſſion 
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Succeſſion in Heretage ab inteſtato. 
Tho? the neareſt heir renounce, the next heir cannot ſerve, Y 
No uterine ſucceſſion. 
Whole blood excludes half blood 
Succeſſion in heretage and conqueſt, 
Peerage. ; 
Succeſſion of Moveables ab inteſtato. 
No repreſentation in moveables. 
Whole blood excludes halt blood, 


Succeſſion a teftato. 
| What if the inſtirure repudiare ? 


The heir in exiſtence has accels ro ſerye, tho there be a nearer in hope. 

Implied ſubſtitution. 

Poſitus in conditione non cenſetur poſitus in inſlitutione, 

Competition betwixt heir and executor in bonds containing ſubſtirutions, or ſecluding ex- 
ecutors. 

What heir underſtood by the term Heir whatſamever > 

When an entail is at an end, does the heir whatſomever ſucceed > 


Summar Application, Page 402. 


Summar Diligence. 403. 


Summar diligence at rhe heir's inſtance for getting poſſeſſion of the manſion-houſe. 


Ar the miniſter's inſtance for removing the f round deſigned 
Againſt a conſignatar. 3 : — 


Regiſtration for ſummar diligence. 
5 Summar diligence upon a contract of marriage. 


Summar diligence at the inſtance of a third party in whoſe favours a ſtipulation is con- 


ceived. 
Summar diligence againſt the magiſtrates for the rown's debt. 
Summar diligence for annualrent where ir is nor ſtipulated. 


No ſummar diligence againſt the pupil for a debt contracted by his k 
Bond figned by faitiale. Oye 7 bus exxor 


Summar Proceſs, 404. 


Sunday, 405, 


Voluntary deed executed upon Sunday. 
Order of redemprion uſed upon Sunday. 
Charge of horning given __ Sunday. 
Other legal diligence upon Sunday. 


Superior and Vaſſal. 406. 


Suit in preſence at the fuperior's head court. 

Vaſſal may brew without the ſuperiox's licence. 

Caſualties due fs petantur tantum. 

Superior cannot interpoſe another betwixt himſelf and vaſſal. f 

Superior bound to enter the heir of his vaſſal, but not till be be ſatisſied of the bygone 


— duties. 
Not to gun a precepr of clare, or to enter his vaſſal by haſp and ſtaple. 
Penalty upon the ſuperior for refuſing to enter his vaſſal. 
Superior may compel his vaſſal ro enter. 
Where the ſuperiority belongs ro heirs portioners, how the vaſſal is ro enter? 
Singular ſucceſſors, what ſort entitled to be received by the ſuperior > | 
Compoſition due by fingular fucceſſars, upon being entred by the ſuperior, 
What ſum payable in name of entry money 
Singular ſucceſſor entitled to be entred, without paying up bygone duties. 
Superior bound to enter the vaſſal, — — bis own right. 

| * 


— ——- 


r rr 


Superior may redeem appriſings led againſt 
Diſclamation. 


Surrogatum, 


| 
' 
| 
| 
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a Surrogatum. Page 412. 


Suſpenſion. 414. 


Effect of a ſuſpenſion. : 4 

Suſpenſion upon performance of a negative obligation. 

Reaſons of ſuſpenſion, if they mult be inſtantly verified ? 

Second diligence in ſuſpenſions. . 

Second ſuſpenſion upon the ſame medium, = 

A party becomes perſonally liable by ſuſpending, tho? not formerly ſo. 
Expences in a ſuſ . , 

Decrcer of ſuſpenſion how to be put to execution? 


T. 
Tack. 417. 


Subject matter of racks and rentals. : 
Tack, what kind a real right? 
Who underſtood kindly renanrs ? . 
Requiſites of racks ; And Imo, Date. 
2do, Tac k-duty. 
zrio, Ib. 
Indefinire rerm of endurance, how limired ? 
Competition betwixt racks. ä 
Competition tacks with other rights. : 
Prorogation of a tack, in what caſe good againſt ſingular ſucceſſors ? . 
Tack contrived as a ſecurity for debt, good againſt — ſucceſſors, provided it have a 
rack-dury and definite 1ſh. | 
Whar if the tackſman be allowed to rerain the whole rack-dury | 
What if theiſh be indefinite, depending upon the will of the contraQters 
If the tackſman has right ro woods, mines, & 
If a rackſman has power to out · put and in- put renants ? 
Tackſman mult enter ro poſſeſs, and ſtock the ground. 
Muſt labour according to uſe and wont. 
Muſt uptiold the houſes. 
Subtenant directly liable ro the maſter for the rent. 
Aſſigney to a rack, liable for the tack · duty. 
In what caſes muſt the tenant find caution for the rent? 
Tackſman deſerting his poſſeſſion. 
If the rackſman is to produce his rack in his maſter's court? 
Tacite Relocation, 
Who has the benefit? 
Has place even reſoluto jure dantis. 
Interruption of tacite relocation. 
Tacite relocation revives, if the interruption be not followed out; 
And even after interruption the ſeed ſowed belongs to the tenant. 
Uſe of Payment. 


Inhibition of Teinds. 
Tailzie. 430. 


Tailzie when revocable? ö 

A bond or diſpoſition of tailzie being made in favours of the heir of the inveſtiture, he 
cannot neglect the ſame, and ſerve heir at law. 

Reſolutive and ĩirritant clauſes good againſt ſingular ſucceſſors, 

Effect of probibirory clauſes. 

Effect of clauſes irritating the debts contracted, but not the contraveener's right. 

Effect of clauſes irriraring the contra veener's right, but not the debts — 

Limitations effectual, rho? eſtabliſhed only by way of reference. 

Power to ſell railzicd lands for payment of he entailer's debt. 
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fr — ＋ contra vention 2 Ig Gn 

ar of entail contravcening, is forfeirure rake place alſo wi : 
r av 8 place a o with regard to his de- 
An heir of entail forfeiring, if he can be admitted afterwards, claiming upon a ſeparate 


ground ? . LE 
Any ſubſtitute may inſiſt for exhibirion of the entail, contravention, &>c. 


Acts of contravenrion ſubject the heir of email to damage and intereſt. 
Improvement made upon the entail'd eſtate, 
Tailzied fee becomes ſimple, when it terminates upon heirs and aſſignies. 


Deciſions upon Act 22, Parl. 1685. 
The act has no retroſpect. | 
If any other than the railzie of a land eſtate has the privilege of the act? 
Tailzie good againſt heirs without regiſtration. 
General reference of clauſes in tailzies. 
Tailzie muſt be recorded, otherwiſe nor effectual againſt creditors, | 


Teinds, Page 437. 


Not debitum fundi. 

Bur debitum * +17 yup 1 

W bat lands ſubject to parſonage reind ? 

What ſubjects pay vicarage teind? 

Vicarage how exigible ? 

M of teinding. : 22 

Heretor not bound to keep his land in tillage for the benefit of the titular of the parſonage. 

Land- Ana ſap nd not underſtood to be comprebended under 
cind a diſtinct fu , and nor r to be comprehe ari 

Valuation of teind, imo, When par ſonage and vicarage are united. 2 
2do, When ſeparate. 

True value of the teind. ; 

Rent of the land how to be adjuſted ? 

Who have right to purſue a valuation ? 

In localling the ſtipend, the titular may exempt his own teinds. 

Prorogation of a tack of teinds. 

Whar teind ſaleable? 

Annuity of teind. 


Tenor. 443. 


Co amiſſionis, in what caſes muſt it be libelled ? 

If the writer and witneſſes muſt be libelled > 

What if ir be not proved who were the writer and witneſſes > 

Decreer of tenor null, it rhe ſolemnities of the deed are nor proved > 

In what caſes relevant to libel a proof by witneſſes without adminicles > 
What adminicles relevant to admit the libel ro further probation ? 
What adminicles make a ſufficient proof of the libel without aid of wirneſſes > 
Proof of the tenor of a diſpoſition. 

Proof of the tenor of a contract of marriage. 

Of a procuratory of reſignation. 

Of a ſaſine. 

Of an adjudication. 

Of a decreet of prorogation. 

Tenor of an execution if relevant to be proved? 

Adminicles ſupplying a loſt wrir, without a proceſs for proving the tenor. 


Terce. 450, 


In what ſubjects has ir place? 

In what circumſtances has it place? 

Terce carries bygones whatever time the kenning be. 
Action of removing at the tercer's inſtance. 

With whar burdens is the terce affected? 
Conventional proviſion excludes the terce. 


Terra 
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Term legal and conventional. Page 452. 


Annualrent due at the term ſubſequent to the creditox's death, if ir falls to the execuror ? 
Rent of lands in medio at the proprictarss death, how ir divides berwixr the heir and exe- 


curor, Cr. 
ae —4 12 royal 
ts belonging to t royal. 
Penſion, ſalary, &c. : 
What if the proprietar die in the natural poſſeſſion > 
Rents of a benefice or ſtipend current at death or removal, whether to the laſt or pre- 
ſent incumbent >, _ : 
Current rents how they divide berwixt purchaſer and ſeller ? 
Berwixt debitor and adjudger. 
Dies 1 pro completo habetur. 
Quando dies cedit of annualrenrs of heretable bonds ? 


Teſtament. 458. 


Teſtament may ſubſiſt without nomination of an executor. 

hoon the execurors name was filled up after the reſtarorss death. 
ecutor may be burdened in a teſtament to pay heretable debts; 

But not the heir to pay moveable debts. 

Heretable bond granted in a teſtament. 

Heretable Cubject conveyed in a teſtament. 

Wherher underſtood a teſtament or deed inter vivos, or both? 

Reduction of teſtaments. 


Thirlage. 461. 


— — lied in every ſort of thirlage 
-ſervices im in every ſort of thirlage. 
As alſo — & 5. g 
Knaveſhip, & r. may be demanded in an action for abſtracted multures. 
Thirlage of omnia grana creſcentia. 
It teind be comp in ſuch a thiclage ? 
It ſeed-corn ? | 
If horſe-corn ? 
If the proprierar's farms ? 
— e bolls ? PEO * 

corn for pay 1 feu-duty, &. 
Thirlage of 1 — rindable. 8 
Thirlage of invecta & illata. | 
Thirlage of corns that ſhould thole fire and water. 
Thirlage of corns neceſſary for the family's uſe. 
General clauſe cum aſtrictis multuris regulated by poſſeſſion. 
Corus never ſubjected to a double multure. 

ntity of thirle multure. 


ry multure. | 
Thirlage implies no reſtraiat from turning the ground into graſs. 
Inſufficiency of the mill. 
Clauſes importing a liberation from thirlage. 
_ | 
Title to purſue. 470. 
In reductions of land- rights. 


In a reduction ex capite interdictionit. 
- _ be gn ex * — 8 
ion upon the head of bankruptcy. 

In a reduction ex capite fraudis. 
If perſonal creditors may purſue reduction upon minority and leſion? 
Reduction ex capite lecłi. 
In a declarator of recognition. a 
I. ene eee edge 

actions recuperande poſſeſſionis. 

Vox. II. (8) Proceſs 
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Proceſs for aliment. 2 

Proceſs to disburden the tailzied eſtate of debts. 
Probation of a tenor. 

Proceſs of ſale of a bankrupr's lands, 

Inhibition of ceinds. 

Proceſs of exhibition. 

Proceſs at the executot's inſtance, 

At the inſtance of a general diſponee. 


Tranſaction. Page 47 [+ 


Transference, [hid 


Active. 
Paſſi ve. 
Tranſumpt. 476. 
Truſt. Mid. 
When underſtood to be a truſt » 
Powers of a truſtee, ' 
Muſt communicare eaſes, 
And denude when required. 


Bound to keep exact accompts. 
Muſt be kept indenmis. 


Tutor and Pupll. 478. 


Father may appoint tutors and curators to his children. 
In what caſe competent to others? 
Clauſes implying nomination of a tutor. 
Who is tutor in law ? | 
Tutor teſtamentar preferred to all others. 
Tutor in law preferred to a tutor dative. 
Tutor in law muſt be ſerved. 
Tutory dative in what circumſtances does it obtain? 
Form of appointing curators. 
Minor cannot name curators twice. 
Curator ad lifes. 
Protutor and procurator. 
Tutor named with the limitation to act by the advice of cerrain perſons. 
Tutors named with this privilege, not to be liable for omiſſions, 
Tutor or curator may renounce rebus integris. 
Bur not after acceptance, thoꝰ the minor conſent. 
Deeds interring acceptance. 
Tutor or curator not liable for what periſhes before acceptance. 
Form of adminiſtration. 
What tutors mult find caution ? 
to make up inventaries. 
Who has the cuſtody of the pupil > 
Who has the cuſtody of the wrirs > 
Tutor acts in name of the pupil. 
Curators part is to conſent to the mĩnor's deed. 
Tutor's deed how far binding on the pupil? 
Tutor and curator how far liable for the minor? 
Minors aliment. 
Turor's power of ſetting tacks ; 
Of paying his pupil's debts. 
Tutor may uplift, but not aflign his pupil's debts. 
If he can borrow money ? | 


Cannot ſell hererage ine derreto 


It a tutor can alter the nature of bis pupil's rights, ſo as to affect his ſucceſſion? 
Curator may conſent to the minorꝰs imploy ing his ſtock upon trade. 
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If a tutor may tranſact or ſubmir ? 
Tutor may have action againſt his pupil. 5 


Tutor in rem — auctor fiere nequit. 


Rights reſ] g the pupil, conveyed to the tutor or curator, do accreſce to the pupil. 
ulpect tutors. | 


Removing of {i 


Morher tutrix forfeits by marrying a ſecond husband. 
Adio directa tutele & curatelæ. 


Adio contraria tutela & carazele. 


Udal Rights, Page 494. 


Ultimus heres. 495. 


When it takes place? 
Can the donatar defend himſelf upon a ſeparate right? 


Union. [bid 


The King only can make an union. 

Where ſaſine muſt be taken; And 1mo, Where there is an union. 
2do, Where the lands are in one charter, but no union. © 
grio, Where the lands are contiguous, but not in one charter. 
4to, Safine of a juriſdliction. | 

Union how diflolved 


Uſury. 497. 


By the old law, taking, not barely contracting, inferred uſury. 


Uſury relates ro borrowed money only. 
Perpetual annuity above the legal intereſt, 
Stipulation for annualrent of annualrent. 
Taking annualrent before the term. 
Bond bearing annualrenr before irs date. 
Retention = 1. — © 
Uſury upon the Uſurper'sa 
Sri ls more has the legal annualrent as a failzie. 
Stipulating a greater principal ſum as a failzie, 
Ularious clauſes in wadſets. 
Tack adjected to a wadſet, within the real rent of the lands. 
Uſurious clauſes in racks. 
Where the exaction happens by miſtake. 


Vaſſal. cor. 


. Caſualties of ſuperiority, whether they fall by the debitor or adjudger 
Whether by 9 TINO — tor 1 ; 


Lentre inſpiciendo. roa. 
Violent Profits. Id. 


In a removing. 
In an ejection. 
In a ſpuilzie. 


Virtual. 503, 
Virtual Aſſignation. 

Virtual Confirmation. 

Virtual Diſcharge. 


(8) 2 Virtual 


Wr 


Virtual Precept of clare conſtat. 
Virtual Procuratory. 
Virtual Subſtitution. 
Virtual Tack. 


Vis & metus. Page 506. 


In deeds elicited from a woman veſlira viro. 

In deeds elicited from one in priſon upon lawful diligence, 

In deeds elicired in privato carcere. 7 

Deed granted while the party is under a formal caption z And, Imo, Corroboration, or 
furtber ſecurity of the debt. 
2do, Where 2 deeds are granted not relative to the debt in the caption. 

Deed granted where the diligence is irregularly executed. 

Other qualificarions of force and fear. 


W. 


Wadſet. 510. 
Proper and improper. | 


Wadſetters power of ſetting racks. 
Offer of ſecurity for the annualrent of the wadſer ſum. 


Form of reinveſting the reverſer upon redemption. 
Ward, 512. 


Ward-holding underſtood, where the contrary is not expreſſed. 
Voluntary ri ts not good againſt the ward. * 
Courteſy ex ward. | 
At good inſt the ward 

a the ward. 
ABer 


Warrandice. 5 13. 


Abſolute warrandice in conveyance of real and perſonal debts. 
Abſolute warrandice in conveyance of rights of property. 
Warrandice from fact and deed. 
Warrandice that lands ſhall be worth ſo much yearly, 
Implied warrandice. 
Warrandice againſt the caſualties of ſuperiority. 
Againſt * 5 . SO 

the eviction a t law. 
Eviction r by Mie of rhe purchaſer. ä ; 
If upon eviction the warrandice is not incurred, tbere can be no repetition of the price. 
Eviction by proceſs, if ir muſt be intimated to the ſeller ? 
Eviction without proceſs. 
Where eviction is imminent. 
Warrandice incurred, how far extended 


Witneſs. 519. 


If relations can be witneſſes > And, imo, To what degree rejected? 
2do, Baſtards. 
rio, What if related to one of many who have a joint mtereſt ? 
4to, What if related to one who has but an indirect intereſt ? 
5ro, What if the party's intereſt be ſmall ? 
Gto, What 4 = to both parties? 
mo, itted to prove marriage ? 
dvo, Ubi eſt penuria teſtium? 


9 9 
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Admitted againſt the be is related to. 
o bet wixt wines and party. 
Witneſs under influence by fear or aw. And, Imo, Hired ſervant. 

2do, Servant hired by the day. 
grio, Servants to relations. 


470, —_ court for the Baron. . 

5to, — tenants in prædio ruſtico, 

Gro, In prædio urbano. 

mo, Subtenants to a movenble tenant. " 

8vo, Servants admitted ubi eſt penuria. 

gno, Other grounds creating fear and aw. 
Intereſt in the cauſe. And, Imo, Where it is dire@. 

2do, Intereſt of friends. 

zrio, Inhabitants in queſtions 1 good. 

4to, Inhabitants in queſtions about the town's juriſdidion. 

to, If the witneſs renounce bis intereſt ? 
8 — tft — det partial counſel 

roditio teflimonii, and giving . 
Infamy it a good objeCtion 3 N 
Wirneſs ſaying, That he would ſwear beſt to him that paid him beſt. 
Giving more to a witneſs than for neceſſary charges. 
If a witneſs is prompted how to depone ? 
King's unlaw. 
Socu crimimis. 
In crimes the parties injured, if not purſuers. 
Women not receivable in ordinary caſes. 
Receivable «bi eſt penuria. 
Women witneſſes in marriage. 
Inimicitie capitales. SE OTE 
Wife not bound to bear witneſs againſt her husband, nor ſon againſt his father, 
Jews and Pagans admitted as witneſſes. 
nhabile witneſſes admitted ex officio. 

Form of depoſitions. 
Re- examination. 


Witneſs entitled to his expences. 
Wreck. Page 532. 


Writ, 533. 


Subſcription of the Party. 
Subſcription by initials in —.— deeds. 
In the executions of legal diligence. 
Signing by a mark. | 
Sideſcribing. 
Deeds ſigned by Notaries. 
Whar deeds may be executed by noraries ? 
What deeds require two notaries and four witrneſſes? And, Imo, Money oblig ations. 
2do, Other and conveyances. 
zrio, Deeds in ſatisfaction and implement. | 
1 in the ſubſcription of notaries. Imo, The atteſtation muſt bear the command 
the party. 
2do, 5 bear calamum rangens ? 
ztio, Notaries muſt f unico contextu. 
40, F they muſt ſubſcribe their atteſtations ? 
Notary's ſubſcriprion for a party that can write. 
Miniſter acting as a notary. > 
The ſame notary cannot ſubſcribe for both parties in a contract. 
Writer of the Deed, 
Muſt benamed in the deed and deſigned. 
If he muſt be deſigned in rhe body of the deed ? 
4 filler up of the date and witneſſes muſt be deſigned? 
Inſtrumentary Witneſſes. 
In our oldeſt form witneſſes not requĩſite. 
Witneſſes made requiſite by after practice. 
If requiſite to the ſubſcription of conſenters? 
What deeds formal without witneſſes? 


Vor. II. ch) Who 
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Who may be inſtrumentary witneſſes? ; : "= 
Wirneſſes muſt know the party, and ſze him fubſcribe, or own his ſubſcription. 
Deſignation ot the wirnefſ-s, 

Subſcription of the witneſſes. 


What Deſignation ſufficient ? 


Deſignation of the Writer, 
Ot the witneſſes, 


Other Requiſites. 
Dare. 
Place, 
Stamp. 


Solemnitics of Deeds wrote Book-ways, 
Privileged Writs. 


Deeds in re mercatoria. 

Subſcribed accompts. 

Diſcharge to a tenant. 

Deeds betwixt officers of the army, 
Teſtamentary deed. 
Decreet - atbitral not privileged, 
Nor miſſive letters: 

Nor contracts of marriage. 


Peculiarities anent the ſubſcribing mutual Contracts and Decreets- 
arbitral. 


Delivery in what caſes neceſſary ? 


Monolateral deeds inter vivos, not effectual without delivery. 
Deed in favours of a wife. | 
Mutual contract good withour delivery. 

Deed not to be effectual till death, good without delivery. 
Regiſtration equivalent to delivery. 


Writs defective in Solemnities, if capable of Support ſo as to furniſh 
Action. 


Deed before 1681, wanting the writer's name or deſignation. 

Deed before 1681, wanting the witneſſes names or their deſignations. 

Deed after 1681. wanting the names or deſignations of the writer or vitneſſes. 
Deed wanting witneſſes, 

Wanting a clauſe bearing command to the notary to ſign for the party. 
Where notaries have not ſigned unico contextu. 

Deeds of importance having Bur one notary. 

Bill defective in ſolemniries. 


Penalty of falſifying Writs, 


Wrongous Impriſonment, Page 55 5 


Action upon it at common law. 
Upon the ſtature 1701. 
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Naute, Caupones, Stabularii. | 


Ea"  INTNER in a town; tho' no innkeeper, found 
en | to bein the caſe of the edict. Fountainhall, 17th 
— February: 1687, Maſter of Forbes contre Steil. 
Pl As alſo houſholders in a town, who ſet rooms to 
II]. lodgers. Fountainhall, 5th July 1694, May con- 
SY tra Wingat. 1 2 
— In a purſuit upon the edict Nautæ, cauponet, 
ſtabularii, &c. the purſuer alledged, That he did ſhew a leatheren 
girdle full of money to the defender his landlord, who promiſed, 
that nothing ſhould be wanting; that the defender came frequently 
into his chamber that night, and that next morning, ſa ſoon as he 
miſſed his money, he notified the ſame to the defender; the Lords 
found the libel relevant to be B prout de jure, and declared, That 
theſe being proved, they would take the purſuer's oath in litem upon 
the quantity. Stair, 4th December 1661, White contra Crockat. 
Tur Lords found a vintner liable for a cloke amiſſing in his houſe, 
belonging to a party who was drinking in the ſaid houſe, tho' the 
cloke was not delivered to the vintner, nor any of his ſervants ; be- 
cauſe it was proved to have been lying on the by-table of a waiting- 
room; when the . gentlemens ſervants were removed to another room 
to ſup;! daring which time the vintner's own ſervants attended, and 
it was miſſed, Fountainhall, 17th February 1687, Maſter of Forbes 
contra Steil. © 8 | | 
A TRAVELLER having brought in his cloke-bag into an inn, and 
it being amiſſing next morning, purſued the landlord, offering to de- 
pone that he had a conſiderable ſum in it. The defence was, That 
'the purſuer had taken the cloke-bag with him into his own chamber, 
whereof he had the key, and not having delivered it to the landlord, 
he, the landlord, was not liable. The Lords, before anſwer, ordained the 
purſuer to bring ſome evidence that he had money, where he received it, 
and b bean ge Nr January 1 wQ 5 n e Murray. 
AN innkeeper being pu upon the edict, by a party brought 
in a purſe of gold into his houſe, which was amiſſing — z 
and it being proved, that the party ſhewed his fellow-txayellers his 
purſe in the evening, which was found lying empty on the table next 
morning: As alſo, that the ſervants offered him the key of his room, 
and adviſed him to bolt the door within, ſo that none might have ac- 
ceſs, 2 he could open it himſelf. And it not being proved that 
Vor. II. | A he 


2 | Neareſt of Kin 


he had acquainted the houſe, or ſhewed what he had about him, the 
Lords aſſoilzied the defender, and found him not in the caſe of the 
edit. Fountainhall, 24th June 1704, Hay contra Williamſon. 

A Man's breeches, and all that was in them, being amiſſing in an 
inn; in a purſuit upon the edit nautæ, caupones, &c. the Lords al- 
lowed the 8 rar r 
and the of t e, t might reſtrict modify it as 

Forbes, th ate 


they ſaw cauſe. Fountainhall, June 1707, Browſter con- 
tra Leyes. | 

A PEeRsoN coming to an 1 houſe at mid-day, only to 
bait, and without deſign of longer Tay ; the Lords found, That the 
innkeeper was liable upon the edit, Nautæ, caupones, ſtabularii, for 
money taken out of a valiſe upon the horſe's back in the ſtable, tho' 
neither the horſe nor money were delivered to him, but his hoſtler 
led in the horſes to the ſtable, Dalrymple, roth December 1714, 
Bruce, 14th June 1715, Chiſholm contra Fenton. 

THREE packmen having hired a carter to carry their packs from 
Air to Kilmarnock, it was libelled, that one of the packs was 
and L. 80 Scots taken out of it; the Lords found, That it being pro- 
ved that the pack had been opened after delivery, the defender. was 
liable de receptis, and that the * might prove by his oath in 
litem, that money was in it when he delivered it. Harcus, (Sum- 
mont July 1687, Ewin contra Millar. 


OO — 


NEAREST of KIN. 


oF he intereſt T HE Lords found, That a teſtament being confirmed, the near- 
of kin is eſta- eſt of kin have ipſo momento jus quaeſitum to that part of the goods 
bliſhed upon which belongs to them, and do tranſmit the ſame to their executors, 
comms tho' the teſtament be not executed before their deceaſe. Dirleton,Gosford, 
28th November 1676, Ker contra Ker. Any of the neareſt of kin 
dying before confirmation of the defunct's teſtament, tranſmit nothing 
to their executors, their own right being only eſtabliſhed by. confirmation. 
Stair, Gosford, 14th Feb 1677, Duke of Buccleugh contra Earl 
Tweddale. Gilmour, 25th January, Stair, 12th Fe 1662, Bells 
contra Wilkie. Nor will their aſſignies have right. Gilmour, 
December 1662, Hamilton contra Hamilton. And an executor 
qua neareſt of kin, was found to tranſmit nothing to his repreſenta- 
tives but the ſubjects confirmed, and that a partial confirmation has no 
effect with regard to any ſubject left out of the inventary, which 
may be taken up by a confirmation ad omiſſa to the firſt defunct. Har- 
cus, (Executry) November 1686, Inglis contra M*Moran. --- 
Six executors being confirmed as neareſt of kin to a defun&, but the 
rice of ſome lands fold, not being given up in the inventary, becauſe 
; ; was that doufilfal whether it want nlonyg to the bale ao panics ae 
ecutors ; and the Lords having thereafter determined that it belonged 
to the executors only, and one of them dying after the confirmation, 


but before the eik was made of that price, and legating his ſhare to 
another of the executors, his ſiſter ; the Lords found, That ſeeing he 
| was 
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was confirmed as one of the executors, under the common proteſtation td 
eik, and that it was not then clear whether the price would fall under 
the executry or not, but was ſo determined after his deceaſe, that his 
—_—— to his ſiſter by teſtament gave her his ſhare of the ＋ 
as if it been actually confirmed and in the firſt inventary, and tho 
he was dead before the ſame was eiked. Fountainhall, 7th June 1709, 
Chieſly and her huſband contra her ſiſters, That confirmation be- 
ing additio bæreditatis in mobilibus, veſts the full right in the neareſt 
of kin, not only quoad the ſubjects confirmed, but guoad the whole 
univerfitas mobilium debated, but not determined. December 
1735, Gilbert and John Grays contra creditors of Drum. Where 
the neareſt of kin themſelves confirm, the claim is thereby eſtabliſhed, 
as well as where a ſtranger is made exetutor; and tho' they ſhould die 
before executing the teſtament, yet an aflignation granted by them 
will ſtand and be effectual. 24th June 1737, Mitchell contra 


Mitchell of Blairgorts. 


A CoMM1sSARY, upon application made to him, having inven- Not bound 
tar'd and ſeal d up a defunct's writs, and taken them into his cuſtody, e c 


was decerned to deliver them up to the neareſt of kin of the defunct, 
tho' they were not confirmed executors qua neareſt of kin, which was 
found upon act 26, 2 1690, diſcharging the neceſſity of confirma- 
tion, for this ſtatute ſuppoſes, That where the relict, children, or neareſt 
of kin, are willing to ſubject themſelves univerſally to the defunQ's 
debts, may enter to poſſeſs without any confirmation. Hence 
the ſucceſſor, whether in heretables or moveables, may continue the 
defunct's poſſeſſion without making up titles, and the relict or neareſt 
of kin, without confirming, may recover poſſeſſion of what has been 
unwarrantably intrometted with after the defunct's death. 17th De- 
cember 1729, Shearers contra Wilſon. | 


ONE having renounced in favours of her brother her intereſt in her Neater of 


mother's executry, and the brother having uplifted a ſum due to the 
mother, but without confirming the ſame ; the fiſter after his death 
confirmed the ſum as executor to her mother, and pled, That the re- 
nounciation in fayours of her brother implied but a non repugnantia, 
and could not bar her to take up the right fanguam quilibet, which her 
brother neglected. Anſwered, If the defender pay to the purſuer, he 
muſt have repetition from the brother's repreſentatives, whichis directly 
counteraCting the renounciation of her right in favours of her brother. 
The Lords found the purſuer's confirmation did accreſce to the defend- 
er in virtue of the renounciation quoad the half, which was the purſuer's 
intereſt as neareſt of kin the time of the renounciation ; but that the 
confirmation took effect guoad the brother's half, which the renounci- 
ation did not concern, Harcus, (Executry) November 1686, In- 
glis contra M Moran. | 

A DavenTex having accepted from her father of a proviſion in ſa- 
tisfaction of all ſhe could aſk or crave by his deceaſe, renouncing her 
legitim and dead's part ; this renounciation was found to bar her from 
competing with the deſcendants of her brother, claiming the office of 
executry as neareſt of kin to their grandfather, tho' it was pled for her, 
That de facto they were not neareſt of kin, and could be no more con- 
firmed upon that medium, than they could be ſerved heirs while there 
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4 Negotiorum Geſtor. | Nonentry. a 


was a nearer heir in exiſtence; in reſpect it was anſwered, That none 
can be ſerved but the heirs of the inveſtiture ; and, as a renounciation 
does not alter the inveſtiture, ſo it cannot exclude the heir who renoun- 
ces, nor give the right of ſucceſſion to another; but in moveables the 
office of executor may be renounced, which muſt give acceſs to the 
next blood-relation to claim the office, and conſequently to retain the 
moveable eſtate, which the neareſt in kin can lay no claim to after re- 
nouncing the ſame. 21ſt July 1738, Campbells contra Campbell. --- 
In the Ike caſe, the children of the renouncer, who were neareſt of kin 
to their grandfather at the time of the confirmation, were alſo exclud- 
ed in competition with a remoter deſcendant of another child who 
| had not renounced. The Lords went upon this footing, That a father, 
by taking ſuch a renounciation, means to exclude, not only the renoun- 
| 


cer, but his or her deſcendants, reſerving his effects to his other chil- 
dren and their deſcendants: But this excluſion will not have place where 
the competition is with the fiſk, or even with collaterals ; and ſome of 
the Lords were of opinion to carry the excluſion no further than in fa- 
vours of the children themſelves, not of their deſcendants. 2d Febru- 
ary 1731, Campbell contra M*Leod. | 


WHO are neareſt of kin? See Succeſſion. 


NEGOTIORUM GESTOR. 


| HE action negotiorum geſtorum is competent only to the man- 
1 | dant, not to the mandatar. Home, 21ſt June 1726, Johnſton 
contra Marquis of — = by th | 
A Suu of money being advan e manager of a perſon of quali- 
| rf eſtate to one of his Lordſhip's friends, who, by 1 of the o- 
er relations of the family, went abroad to acquaint him with the ſtate 
of his affairs, and to ſollicite his home coming; the Lords found the ma- 
ſter himſelf after his home coming, bound to allow the money ſo ad- 
vanced, tho' the friend's ＋ 1 at that time i Bruce 
iſt December 1714, Smith's children contra Earl Winton. 


NONE N I R V. 


In what ANDS holding burgage fall not in . becauſe the burgh 

Gy cons or incorporation, which is properly the never dies. Balfour, 

F (Nonentry) 1oth December 1523, burgh of Haddington contra John 
Carnbee. Haddington, 2oth June 1612, contra g 


Takes place THE Lords found, That lands are to be underſtood in nonentry till 
uncilattualin- jnſeftment be actually taken, altho' reſignation has been made in the 
' ſuperior's hands. Balfour, (Nonentry) 13th March 1502, the King 
contra Scorgeith, --— Found, That the granting of a precept of clare 


conſtat 
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Nonentry.* 


OL 
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conftat purges not the nonentry ſo long as the vaſſal is not ſeaſed. Du- 
rie, 23d March 1630, Hay contra Ld. Auchnames Auchinleck, 
(Nonentry) 3d July 1633, Hay contra Crawtord, | | 


NonEnTRY-DUTIES run till the heir be retoured, and get precepts . Uoleſt the 
out of the chancery, requiring the ſuperior to infeft him, becauſe a fer be i 
precept of clare conſtat, is voluntatis and what the ſuperior is not bound 
to t; and therefore he cannot be in mora for refuſing. Fountain 

, 17th, Stair, 18th July * Fullerton contra Denholms. 
An adjudger having charged the ſuperior to infeft him, and made of- 
fer of a charter with a year's rent, this was found to put the ſuperior 
in mora, and to make him liable for the full rents, he being in poſſeſ- 
fion by a declarator of nonentry, Forbes, 24th July 1913, The uni- 
verſity of Glaſgow contra Hamilton. ---- But a ſimple charge is not 
| ſufficient to put the ſuperior in mora. Stair, 955 February 1669, 
Black contra French. Harcus, (Nonentry) arch 1684, Duke 
Hamilton contra Elies. Harcus, (Nonentry) July 1687, Ld. Powrie 
contra Smith, ---- A requiſition made by a vaſſal to his ſuperior to en- 
ter him, found ſufficient to free him from the full nonentry-duties 
thereafter, tho' he had made no offer to ſatisfy bygone nonentry- duties, 
in reſpect the ſuperior had no right to the bygones, which had been 
gifted by him, and. the gift intimated to the ; ſo that the ſuperior 
could have no juſt pretext to refuſe a precept. Gosford, 1oth Febru- 
ary 1671, Ld. Kelhead contra Carlyle. 


In adeclarator of nonentry, the Lords found, That before decreet the pull mails 
retoured duty was only due, becauſe, before that, the tenants could not due tilt 
not be warned to remove. Colvil, March 1587, Drummond con- * 
tra Forreſter. --- Found, That a ſuperior cannot have right to the 
farms of the lands without declarator; and that he could not enter 
thereto brevi manu. Hope, (Nonentry) TH December 1614, Brown 
contra M*Culloch, --- The full mails and duties are due from the time 
of the citation in the general declarators of nonentry, and not from ſen- 
tence only. Stair, Dirleton, 25th July 1666, Harper contra Hamil- 
ton. The like. Gosford, 29th, Stair, zoth January 1671, Dou- 
glas contra his vaſſals, Stair, 12th June 1673, Faa contra 2 Pow- 
rie. Fountainhall, 7th November 1701, Baird contra Moriſon. 


Tux ſuperior before declarator has only right to the retoured duties, Unlc6 the 
except three terms immediately ſubſequent to the ward; for which fepcrior be al- 
three terms the nonentry was found to be of the nature of the ward, gg; * _ 
and therefore that the ſuperior might ſeek them without declarator of ward. 
nonentry, juſt as he might do during the ward without any declarator. 

Durie, 23d March 1622, Lord Leſlie contra Ld; Pitcaple. Durie, 
Auchinleck, ( r Igth July 1631, Earl Kinghorn contra 
Strang. ---- Found, That tho' an apparent heir's minority being expi- 
red, the ward ceaſed; yet the ſuperior and his donatary being in poſ- 
ſeſſion by virtue of the ward, he had right to the full mails and duties 
of the lands, till an offer was made not only of a charter, but alſo of a 
year's rent, it he was a ſingular ſucceſſor that offered to enter, and 
that nonentry ſubſequent to the ward was of the nature of the ward; 
And tho it was urged, that he had only a right to three terms, con- 
form to many praQticks cited from Durie, Hope, Stair, &c, yet 
Vor, II. B the 


Nonentry. 


the plurality found, That he had ri 
three terms, until he was interpe 
1696, Earl Caſſils contra Kennedy. - A nonentry preceeding the 
ward being purſued for, the Lords found no difference betwixt that 
and common nonentries, and therefore allowed only the retoured du- 
ties being before declarator, (tho' it was alledged, that this kind of 
nonentry was of the nature of the ward itſelf) and this becauſe the ſu- 
pe was not in poſſeſſion. Spotiſwood, (Nonentry) 21ſt July 1626, 


to the full rent beyond theſe 
. Fountainhall, 25th February 


contra Leſlie. 


What arethe Wr xx lands hold feu, no more is due for nonentry but the feu- 


nonentry-du- 


ries before de- 


claratos ? 


duties how aſ- 


certain'd ? 


Full mails 


not due from 
citation, where 


mail. Colvil, June 1591, Maſter of Lindſay contra Hamilton. 
Maitland, 19th December 1554, Douglas contra feuars of Colburn.--- 
A declarator of nonentry, and compriſing thereon, was reduced, for 
this reaſon, That before declarator the feu duty is only due ; whereas 


the compriſing had been deduced for the whole mails and duties. Durie, 
19th July 1631, Earl Kinghorn contra Strang. 
. In a ch holding, ſuperior, before declaritor of nonentry, 


can claim no more but the retoured blench duties. Durie, Spotiſwood, 


(Nonentry) zd February 163 1, Ogrie contra Murray. An infeft- 


ment of annualrent, holding blench for payment of a peny money, 
the nonentry-duty found to be only the blench duty 22 


tor 
and the Lords reſolved to decide ſo in all time coming. Fountainhall, 
Harcus, (Nonentry) 19th March 1685, Lockhart and Douglas contra 


Earl Roxburgh. 


Tur Lords found, That the retour of the whole barony, whereof 
the lands libelled were a part, ſerved for the lands fallen in nonentry 
to exclude any further to be ſought for theſe lands before declarator, 
except the 2 of the mail, to which the whole barony was 
retoured ; altho' theſe lands were not ſpecially retoured per ſe. rie, 
Haddington, wy prong 1623, Ker contra Scot. Durie, 23d 
March 1622, Leſlie contra Ld. Pitcaple. 


A Gir r of nonentry granted before the caſualty fell, anda general 
declaratorthereupon, were ſuſtained asa good title to the nonentry-du- 


che defender ties, after falling of the caſualty, the ſuperior concurring in the purſuit ; 


has any co- 


lourable ex- 
cuſe. 


ties were not ſuſtained, but from 


but the full mails and duties were only found due from the time of 
the ſuperior'sconcurrence, not from the citation in the general declarator. 
Stair, 17th February 1675, Stewart contra Ld. Forreſter. The 
full duties are not due citation in the general declarator, if the 
vaſſal has any ble ground of miſtake. As for example, the pur- 
ſuit being at the inſtance of an aſſigney from the fuperior, the full du- 

1 of the aſſigneyꝰ's title. 
Dirleton, 23d June, Stair, 16th July 1675, Ld, Kelhead contra his 
vaſſals. No nonentry was found due where the vaſſal was taken 
PR by 


the publick enemy, and remained priſoner all the time li- 

aitland, 19th March 1554, Rolland contra his vaſfal.— 

Ana heir being debarred from entring while there was pofſibi- 
lity of the exiſtence of a nearer heir, the lands were found to be in 
but that the King had no right to the fruits as bona varan- 
tia; and ſeeing the heir was debarred from entring, and was neither 
in culpa nor mara, the nonentry was not extended to the full . 
an 


Nonentry. 8 7 


and duties, but the ſame were found to be in hereditate jacente, to be 
managed by a curator bonis. Stair, 24th July 1677, Lord Melvil 
contra Bruce. A vaſſal ſtanding infeft under the great ſeal holding 
of the King; but the Lords having found the infeftment to be null; 
and in a declarator of nonentry the queſtion being, from what period 
the full mails and duties ſhould be due; the Lords found the full mails 
due only from the date of their interlocutor, finding the infeftment 
null, the defender before that time being in probabili ignorantia. 
Fountainhall, Forbes, 22d January 1706, Earl Lauderdale contra 
Brand. The like. Bruce, 24th June 1715, Heriot's hoſpital con- 
tra Hepburn. Bruce's MS. 22d November 1716, Creditors of New- 
ton contra Johnſton, 


LanDs being full for thirty ſix years, this found to exclude the Nonentry 
donatar of nonentry, notwithſtanding of the ordinary time of preſcrip- dcs 
tion in other ſuch caſes. Colvil, June 1589, Sibbald contra Oli- lands have 
phant. ---—- Lands being full for thirty fix years preceeding litiſconte- been Full t- 
ſtation, in a declarator of nonentry, Lords found, That this pur- _ 
d the faid nonentry for all 28 g, and this ordained to 
be a practick in all time coming. dington, 4th March 1593, 
Earl 8 e qe: — nao, t the lands being 
full „did pur ing nonentries. Hope, ( Non- 
entry) 105 une rg, 1 Arthur contra LA. Blebo. An — 
ſtanding for forty years, clad with poſſeſſion for ſeveral years paſt, was 
found ſufficient to exclude declarator of nonentry, tho' it was ſought 
with reſpect to another vaſſal with whom the poſſeſſor did not connect. 
Durie, 25th June 1629, Murray contra Ld. Inchmartin. An infefts 
ment granted by the King with novo damus, and clad with fifteen years 
poſſeſſion, was found ſufficient to defend againſt a declarator of non- 
entry; whether prior or ſubſequent to ſaid infeftment, tho' purſued 
upon the nonentry of a different vaſſal, whoſe right to the lands was 
preferable to that of the excipient's author, but prejudice to the purſuer 
to inſiſt in a reduction of the excipient's right, or in mails and duties, 
as accords, Durie, 25th June 1629, Murray contra Ld. Inchmartin. 
---Tho' it is a good defence againſt all preceeding nonentries, That the 
lands have been full for the ſpace of forty years ; yet this was repelled 
as jus tertii, when proponed by a party who had no right to the in- 
— which the lands were alledged to be full. Durie, 19th, 
Spotiſwood, ( Nonentry) 20th March 1629, Douglas contra Earl 
Lauderdale, | 


A Cox juxcr fee excludes nonentry. Balfour, ¶ Nonentry) 14th Fe- Conjund fee 
bruary 1554, Queen's Advocate contra M*Dowall. ---- The like, tho? ©*Tudcs now 
the wife had renounced the conjunct fee, and taken her to a ſimple ” 


liferent. Balfour, (Nonentry) 10th January 1566, Bryce contra 
Fleſhour. | qe. 


THREE conſecutive ſaſines, liberate from bygone nonentries. See 
Preſumption. 7 


IN an infeftment a me, if the lands be in nonentry before confir- 
mation? See Confirmation. . 
B 2 WHETHER 


8 Moro damus. Oath. 


WHETHER the —_—_ in nonentry by the death of the ad- 
judger or his debitor ? See Vaſſal. 


IMPLIED diſcharge of nonentry-duties. See Implied Diſcharge. 

NONENTRY if debitum fundi? See Perſonal ad Real. 

NONENTRY requires declarator. See Declarator. 
NONENTRY, gift of. See Gift of Nonentry. 


„ WW th 


8 


NOVO DAM V. 

A- CHARTER * 222 — hdr 7 with 
an ex t of a right o pariſh of Ancrum, 
was pre to 1 - t of Ae perro from the ſame 
author, tho' it was pled, That a novo damus nihil novi juris tribuit, 
and the faid patronage was not reſigned, nor did belong to the reſigner 
ab ante; in reſpect it was anſwered, That a novo damus infers a new 
t as well as a renovation, and every thing expreſſed is underſtood to 
be habily diſponed, whether there was any antecedent title in the re- 
figner's perſon or not. Stair, 2gth February 1680, Scot contra Arch- 
| biſhop of Glaſgow -—- The like. 14th July 1737, Heretors of Spey 
contra Duke Gordon, ---- A charter of novo damus from the crown on 
the obtainer's reſignation, containing this clauſe, not in the former 
charter, cum turribus, fortalicits, &c. una cum terris vulgo Hail-Sea- 
greens, communibus paſſagiis,viis dictarum terrarum ufitat. & conſuet. was 
found to give no new right to Sea-greens, nothing having been under- 
ſtood given but uſe and wont. Dalrymple, 25th November 1714, 

Bruce of Powfoulis contra Raſhiehill. | | 


NOVO DAMUS, how far it implies a diſcharge of the caſu- 
alties of ſuperiority? See Implied Diſcharge. 


Wh - 43. 1 * 


— — 


S ::; 


Oath in litem. 


In what ca- N E being purſued to reſtore a watch, or the pretium affecti- 
ſez admirred ? () onis ; the defence was, That fine dolo Haube dere, having, in 
me ſpurſuer's preſence, given away the watch, uer ma- 

king no oppoſition. The Lords would not ſuffer the price of the 

watch to be proved by the purſuer's oath, but prout de jure. Stair, 

3d July 1662, Lord Coupar contra Lord Pitſligo. --— Some goods in 

a ſhip being damaged by the ſkipper's neglect, the purſuer's oath in 

litem was not admitted, but he was ordained to prove the 1 4 

tair, 


Oath. | _——_ 9 


Stair, 11th December 1672, Carnegie contra Napier. — Some goods 
having been alledged ſtoln out of lockfaſt places in a country houſe, 
the maſter's oath in litem was ſuſtained as a proof of the quantities and 
values, againſt the ſervant to whom the key of the outer-door was 
intruſted, and who was not alledged to have any acceſſion to the theft, 
but who was found liable upon this ſingle circumſtance, that he had 
been verſans in illicito in lodging 2 packman one night in his 
maſter's houſe ; tho' the packman was not the thief, and the goods 
muſt have been ſtoln ſome time thereafter. It was argued for the ſer- 
vant, That the oath in litem can only be admitted where it is aliunde 
certain a theft is committed ; and ſuppoſing this proved, can only 
be admitted againſt the perſon who has — rincipal or acceſſory to the 
theft: And yet here there is no other proof, ſave the purſuer's oath, that 
any theft was committed at all, neither is the defender alledged to be 
acceſſory. And the circumſtance of lodging the travelling packman, 
when no damage happened, cannot be qualified more penal than ne- 
BE Which was repelled, in reſpect it was anſwered, That ſuppo- 
ing the ſervant liable, there ſcarce can be any other proof in the na- 
ture of the thing fave the maſter's oath. Stair, ib. 4. tit. 44. 

F $ 4. 21ſt December 1734, Campbell contra M*Lairan, 


In a ſpuilzie of teinds it was contended, That by the 1 5th and Wherethere's 
17th acts, park 1633, ſpuilzie of teinds is taken away, and every here- — 
tor allowed to draw his own teind ; which was repelled, in reſpect 
that by the faid acts, particularly the 17th, heretors have only the 
leading of their own teinds during the dependence of a valuation ; but 
the Lords declared, That in this caſe they would not ſuſtain ſpuilzie as 
to the oath in litem, Stair, 18th December 1662, Lord Balmerino con- 
tra Town of Edinburgh. ---- A 's goods being poinded by miſtake 
for the goods of con gr the 1 name; in 1 reduQtion 2 ſpuil- 
zie, the Lords allowed the purſuer the benefit of his oath in litem, not 
ſo much for violent profits, (the goods being houſhold furniture which 
have no product) as for damages. Forbes, 21ſt, Fountainhall, 22d 
February 1706, Henderſon contra Dunbar, 


A Tul having declared under his hand, that he had ſtoln ſome If ſutained 
icular books, which he mentioned, and beſides theſe ſeveral others — the 

in general, and then eſcaping out of priſon by the goaler's fault ; the — Wy 
Lords, tho' they found the particular confeſſion probative, yet refuſed 
to take the Gary oath in litem, with reſpect to the general clauſe in 
the ſaid declaration, as to what other books were ſtoln from him, 
thereby to load the goaler. Falconer and Fountainhall, 6th Novem- 

ber 1683, Schaw contra Vanſe. ---- The oath in litem was fo far al- 
lowed by the Lords, in a proceſs at the maſter's inſtance againſt his ap- 
prentice's cautioners, in the caſe of domeſtick theft, and when there was 
a tract of thieving proved; that they allowed the maſter to condeſcend 
upon the particular ſpecies, quantities and prices, and to give his oath in 
litem, reſerving to themſelves to modify after his depoſition. Falconer, 7th 
November 1684, Home, March 1685, Forreſter contra Merſton. 


NoTwI1THSTANDING the known rule, That anicuigue licet fa- gh in H. 
vori pro introdufo renunciare; yet a ſpoliation being proved, the in ſpuil- 
u 


Lords refuſed to allow the quantities to be proved by witneſſes; but“ 
r C ordained 


10 J Oath. 


ordained the party to give his oath in litem. Colvil, Jan 
1582, Home, contra Ld. Baſs. ---- A party who had libelled , 
Aer, jewels, Ec. taken out of his coffer, and having proved the up- 
breaking thereof, and only ſome powder and arms to have been away 
taken, the Lords admitted the reſt to the purſuer's oath impliciter. 
Colvil, 24th July 1580, Dean of Murray contra Ld. Coxton. 
There being particulars of divers natures libelled in a * as inſight- 
pleniſhing, oxen, horſes, corn, &c. and the witneſſes having proved 
{poliation of ſome corns and no further ; the Lords allowed 1 
er's oath to be taken upon all the other particulars, tho of different 
natures; and he having ſworn upon the inſight-pleniſhing, they al- 
lowed the oath, and found, That he might ſo depone upon all; but 
taxed the prices deponed upon, no man compearing here for the de- 
fender. Ivil, 2oth March 1573, 2 contra Lady Melgum. 
Durie, iſwood, (Ejection a 955 ation) 8th March 1628, Brown 
contra Murray. ---- One having, without due order of law, intro- 
metted with a pack of goods left in his hands by his debitor as a ſe- 
curity for the debt; the debitor was allowed his oath in litem, tho it 
was pled for the creditor, that he had cauſed four of his neighbours 


inventar and price the ware, Stair, 3d January 1667, contra 
: Brand. S 
(auth tnlitem Tur juramentum in litem was refuſed to be allowed to a purſuer, 


fuſed, who veriſimiliter veritatem ignorabat. Sinclair, 19th May 1 542, Pit- 
cairn contra Kirkaldy, ---- The Lords found, That in an oath in litem 
the party may depone alſo upon the quantity, where the witneſſes are 
not poſitive how many of each kind were taken away ; but if there 
be a concurring probation agreeing on the quantity, that his oath in 
litem ceaſes in this caſe. Fountainhall, 16th January 1697, Fea con- 
tra Elphingſton. £ 


Oath in em ALT HO conform to practick long uſed, when a ſpuilzie is proved, 
8 the quantities ought to be referred tha rſuer's oath ; yet — the 
Lords thought fit to alter the fame, and follow the civil and canon laws, 
that the oath ſhould be taken cum taxatione agg and 9 That 
the Lords might, if it were victual and — prices. 
Colvil, roth May 1579, Gordon contra . — Found, That 
a ſpuilzie being proved, their Lordſhips might refer to oath of party 
the quantity and quality of the things ſpuilzied, and only reſerve to 
themſelves the modification of the prices. Colvil, February 1581, 
Balfour contra Commendator of Cambuſkenneth. -— One having got 
| a diſpoſition of ſome goods and furniture, and the diſpoſition being 
\ borrowed up out of a proceſs by the diſponer's relict, and ſhe J 
4 | that it was loſt, the party purſued her for damages, and craved he might 
be allowed to prove the quantity and kind of goods contained in the 
diſpoſition by bis oath in litem, ſeeing they ed of many particu- 
lars which he could not otherwiſe prove; the Lords allowed his jura- 
mentum in litem as to the quantities, reſerving to the defender her de- 
fences competent againſt the diſpoſition, and againſt the value and price 
of the libelled. Harcus, (Oaths) February 1684, Dou 
contra Mardoch. ---- A trunk being proved to have been ſtoln, 
owner was allowed juramentum in litem, but was notallowed to ſwear 
| | | _ 


as to bonds and writs he alledged were in the trunk. Harcus, (Oaths) 

February 1688, MPherſon contra Auchloſſin.—- In a ſpuilzie, 
the queſtion being, How the quantity of the goods ſpuilzied was to 
be proved, the defender pleaded, That tho' the oath in Atem hould be 
admitted inſtead of any othes proof on the _ he, the 
defender ought to have a conjunct . Anſwered, conjunct 


proof is without precedent, the con 7 being per modum 

n& to admit the purſuer's oath in place of all other proof. — 4 
cient practice this oath was ſubject to no modification, tho afterwards 
a practice was introduced of obliging the purſuer before deponing to 
give in a condeſcendence of his damages, which the Lords modified, 
and afterwards obliged the purſuer to give his oath in item; to be a fur- 
ther check in caſe the modification were too high. The Lords refuſed 
4 conjunct probation, but òrdained the purſuer before 


to 
in a ſpecial condeſcendence of the corns — aq ſpuilzied, 4 
the grounds of the eſtimate made by him. 1 ovember 1737; 
Man contra Campbell of Ledchary. 
| Oath in Supplement. 


In an action of ſpuilzie of a horſe, the exception of redelivery being 
admitted to the defender's bation ; and one witneſs deponing, That 
the purſuer's wife directec 
accordingly cauſed him put him in the ſtable ; and another ſwearing, 
that he heard the huſband fay at another time, That he had received the 
horſe, tho' none ever deponed, that he ſaw the horſe in his poſſeſſion, 
the Lords found, That tho' theſe depoſitions were not ſufficient to prove 
the exception, yet that it was ſuch a preſumption as to induce 


e judge 


to take the excipient's oath of verity upon the ſaid exception; Durie, 


28th March 1628, Cairns contra Hunter. 

A PARTY having intruſted a ſum to another to buy goods for him 
abroad, and the truſtee having been robbed of all by the way, the 

Lords aſſoilzied the truſtee, but obliged him to give his oath in * 
ment. Newbyth, 22d June 1666, contra Nichol. © 

A MERCHANT purſuing a gentleman's heir and his tutor, for pay- 
ment of an accompt furniſhed to the defunct, and having proved the de- 
livery by his apprentices (it being within three years;) but the price, and 


part of the goods not being fully proved, the Lords ordained him in 


ſupplement to give his oath on the truth of the furniſhing and prices. 
Fountainhall, 14th January 1687, Braidfoot contra Elphingſton. ---In 
a proceſs upon the paſſive titles at the inſtance of a tradeſman, the wit- 
neſſes having only deponed, that they knew the defunct bought things 
of that kind-from the purſuer, and that he was his ordinary who fur- 
niſhed him in all ſuch things, but could not be particular, either as to 
the quantity or value; the 5 refuſed to take the purſuer's oath in 
. of this defective probation, in regard the juramentum ſup- 
pletorium is only permitted in law, where there is, at leaſt, a ſemiple- 
na probatio of the libel by one or other pregnant circumſtance, Foun- 
tainhall, 28th December 1695, Thomſon contra Carneggie, 


C 2 Oath 


her ſon to receive the horſe, and that ſhe 


12 Oath. 


Oath of Calumny. 


tnwtae © In a cauſe of deforcement, tho only purſued before the Lords ad 
proceſſes can civilem effettum, twas found, That the defender was not obliged to 
: ry demand- give his oath of calumny, ne detur occafio perjurio. Colvil, iſ- 
wood, ¶ Juramentum calumniæ) April 1583, contra Maſter 
of Gray.---- In a reduction and improbation the defender inſiſting up- 
on the purſuer's oath of calumny, whether he had reaſon to alledge, 
That all the writs called for were falſe, &c. the Lords found the pur- 
ſuer was not obliged to give his oath of calumny before production: 
For the very deſign of the proceſs is, by libelling at random, to force 
production. Dalrymple, 22d November 1716, Sir Patrick Home con- 

tra Earl of Home. 


If a procu- » A PROCURATOR or advocate was compelled to give his oath of ca- 
_ Rem lumny, that he was truly ſo informed by the party, and that he had 


may be dz. not deviſed the alledgeance himſelf animo protelandi litem. Auchinleck, 
manded? (Probation by oath) 7th July 1629, Baird contra Leſlie, 


Cannot be + FOUND, - Thatthe above oath cannot be gi proxy. Maitland, 
> 5th April 1557, Lady Lovat contra 9 

Can only WHERE a libel conſiſts of divers points, the Lords found, that the 
be demanded defender is not bound to give his oath of calumny upon each of them 
whole libel, particularly, but only generally upon the whole libel, Balfour, (Oath 
of Calumny) ult. Febr I 17 , Ld. Drumquhaſil contra Ld. Gle- 
negies, Colvil, May 1582, Ld. Gadzeard contra Sheriff of Air. Hope, 
Oath of Calumny) 25th May 1611, Ld. Monimuſk contra Ld. Kincau- 
ie In a reduction containing improbation, the defender craving 
the purſuer's oath of calumny, if he had juſt cauſe to purſue improba- 
tion of the writs called for ; without which he alledged he could not 
be compelled to produce, ſeeing he was content that the fame ſhould 
be reduced for not production ; but if the purſuer could give his oath, 
That he had juſt cauſe to improve, he, 4 defender was content to 

produce; the Lords found, That the purſuer could not be com 
to give his oath upon that part of the ſummons, if he had juſt cauſe 
to purſue the improbation, it and the reduction being both in one 
ſummons, and that he ought only to give his oath de calumnia upon 
the whole libel as it ſtood, if had juſt cauſe to 2 ow ſame. 

well. 


Durie, 16th December 1629, Earl Galloway contra 


If it can be A PURSUER was found not bound to give his oath of calumny up- 
— **-0n the libel, after the ſame was admitted to probation, and witneſſes or 
the proces? other probation received. Balfour, (Oath of Calumny) 4th February 

1558, Ld. e N contra Ld. Glenegies. --- An oath of ca- 
lumny was ordained to be given even after the cauſe was concluded, 
and all further probation renounced. Colvil, monary 1582, 
Ker contra Ker. -In a ſpuilzie of teinds, the found, That 
in this and the like caſes, altho' the purſuer might prove the quan- 
tity ſpuilzied by witneſſes, and refuſe to give his own oath, it 
not being in facto proprio; yet that, before ſentence, he ought to give 
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Oath of Party. I 3 


his oath de calumnia or ex credulitate, that he believed; and was 
truly informed, that the quantity proved againſt the defender was 
true, becauſe the purſuer ought not to have ſentence for any thing, 
which, by his * he believed not to be true, altho' it ſhould be 

roved and decerned. Haddington, 19th June 1610, Bulmer contra 
WWilliamſon. Durie, 28th June 1623, L. Blantyre contra Tenants of 
Glaſgow. Durie, 28th February 1624, Gladſtanes contra Hamilton, 
Durie, 143th January 1625, Lord Duffus contra Monroes. Durie, 26th 

anuary 1628, Ld. Drum contra Tenants of Leſmore. The Lords 
inclined to think, that a party was not obliged to give his oath of ca- 
lumny on an alledgeance, where he had fully proved it by writ or wit- 
neſſes; fince ſuch oaths are only to ſupply the defect of probation, tho” 
an oath of verity may be demanded at any time. - But here the Lords 
ordained the to give his oath of calumny on an alledgeance, in 
regard the probation was not full. Fountainhall, 22d December 1699, 
Logie contra Graham. | 


Tur defender refuſing to give his oath of calumny, and thereupon Whae if this 
being holden as confeſs d; the Lords found, That ſentence ma 1 
be pronounced, altho' the libel be not otherwiſe proved. Colvil, 6 Fan 
February 1579, Cuningham contra Ld. Kerſe. 


A N arbiter was compelled to give his oath, upon a promiſe made Ia what | 

not to decern in prejudice of one of the ſubmitters. Hope, (Arbi- __ m—_ 
tration) zd March 1609, Elphingſton contra Elphingſton. ---- Two 
creditors of a rebel alledging, That the gift of his eſcheat was taken 
to his own behoof, and the one recovering an incident for proving his 
exception, and the other, upon neglect of that, being forced to refer 
it to the donatar's oath of verity, altho' the donatar alledged the hazard 
of perjury ; yet the Lords thought that the probation might divide, 
the parties being divers, tho' they were about to prove one and the 
ſame thing, therefore their Lordſhips ordained the donatar's oath 
to be taken. Spotiſwood, ( Probation) 25th February 1624, Duff 
contra Keith and Boyd. — A party alledging againſt a diſcharge, 
That a certain clauſe in it was never communed upon, but inſerted 
privately by the other „ who wrote it all himſelf, and omit- 
ted to read it when he read all the other clauſes, and that the 
ſubſcriber was then overtaken with drink, all which he referred 
to the other party's oath ; this was ſuſtained relevant and probable in 
manner foreGid, Durie, 5th December 1626, Schaw contra Balfour. 
—— In a criminal proceſs for a bloodwit before an inferior judge, the 
Lords found, That the fact libelled might be proved by the ers 
oath, Durie, Spotiſwood, (Barony) 13th February 1634, Edgar 
contra Darling. -— A party, who had acceſſion to a forgery, was 
ordained to depone thereupon. Fountainhall, 1 5th Noveraber 1677, 
Thomſon contra Roſs. — Found invaſion and battery relevant to be 

Vor. II. D proved, 


Oath of Party. 
2 the party ws He Fountainhall, 24th 

uly 1678, — Crool — The magiſtrates and forne 
of a burgh, being fin'd by the Juſtices of Peace of the 

county in L. 100 Sterl. each, for importing Iriſh vidual, the fact 
being referred to their oaths: The CG ante ml 
decreet, found, e oath, as well 
as uſury, and other ſuch orbes 24th, F , 29th Janu- 
ary 1712, 2 of the ſhire of Air contra Town of Ir- 
vine, —A com fore the Bailics of Edinburgh, bearing, That 
22 defender ' publckly, a the crok of Edinburgh, ve the com- 
brious names, ſpit age ener Ap * 


4 Fir ee 
— 


ing reſtricted to a pecuniary mulct, was N 
fender's oath, On. 1736, Stewart contra 
| Maltbeſpe- A TRADESMAN's accompt of things furniſhed to a gentleman, 
being referred to oath, and he deponing, That he owed the tradeſman 
nothing on that account ; and being urged to be more ſpecial, and 
— to ſay any more, the Lords, upon the purſuer's ——— 
by bil, Wee re- examined, 
ought not to depone upon law, but only ſuper fatto, nor 2335 
they think themſelves obliged in law, but whether they received ſuch 
or ſums, and on what account, and in what terms, and how 
Raid or can exoner themſelves of it, as gifted or otherwiſe ; and 
the Lords declared, That at adviſing they would conſider how far the 
ualities adjected jected were proper and pertinent, and did prove themſelves. 
ountainhall, zoth July 1707, Callendar contra W 


Ifaparyis AN executor, notwithſtanding the oath given upon the inventary, 
bound 'o de: me ay be urged to declare upon oath, whether, fince the confirmation, 
— 2 it is come to his knowledge, that ſome and debts were omitted, 
— which he did not know the time of confirmation; and whether 

he has gotten greater prices than are contained in the inventary. Dirle- 
ton, 16th July 1667, Ker contra Ker. —In a tutory accompt, it be- 
ing * for the pupil, That the tutors had intrometted with more 
goods, and 2 n ces, than 2 1 contained in the inventary 
executor to her fa- 
er, X yen „„ ſound, That the 
tutors rell received, and as to 
the intromiſſion; and found, That it not infer perjury againſt 
them, who had only given their j juramentum credultatis ut at the confir- 
mation of the teſtament. Giri, 2d yo ow , Waterſton contra 
ber tutors. In a proceſs for pa condeſcended u- 

pon payment made to the 2 1 — thereu 2 

non memini, thereafter an accompt being produced by 

written by the ſervant, and a letter relative thereto, acknowledging the 

_ of the money, the ſervant was ordained to be re-examined u- 

n ſight of the accompt, which could not claſh with his former oath, 

which was not poſitive, being only non memini. Stair, 2gth July 1673, 

Mowat contra Earl Southeſk.——The libel in a proceſs referred 

to the defender's oath, and he having declared upon a 

, that he was not owing the ſum acclaim'd; .the Lords refuſed 


interro- 


: thereafter to put a ſpecial interrogatory to him, viz, OT 
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he had received a parcel of ſuch and ſuch. goods, and what way he 
had paid the price thereof; becauſe it was not deſired that he ſhould 
be ſo in ted when he did declare; and having deny'd that he was 
any ways debitor, he would be involv'd in ry, if, upon a ſpecial 
interrogatory, he ſhould acknowledge that he was debitor el the 


*» 


accompt therein mentioned. Dirleton, 8th June 1677, Campbell con- 
tra Tait. — The like. Stair, zoth November 1678, Hu con- 
tra Blair. — A defender, to whoſe oath the libel was referred, acknow- 
ledging that he received the money, but that it was in payment of a 
ſum due to —_— the purſuer, and the purſuer afterwards offering 
to prove by the d 's cath, That he was owing him no ſam, un- 
leſs it was upon a minute of tack, which never took effect, being depo- 
ſited upon conditions which never exiſted ; the Lords refuſed to re-ex- 
amine the defender, as being likely to involve him in perjury Foun- 
tainhall, roth November 1702, Aitken contra Finlay. In this caſe 
the Lords reſolved to keep a method in examination, firſt to examine 


upon the ſpecial interrogatories, and laſt upon the general. 


Tur Lords obliged a arty to make oath even ſuper 2 alieno, If obliged 
in a truſt, where it was libelled, That the truſt was conſi with the e, — 
t's knowledge, it being a truſt committed to her father. New- 


were not put to the neceſſity to de- 
pone that all was paid, after ſo long a time. Stair, 12th December 
1679, Inhabitants of Kirkaldy contra Ramſay. 


* 


OB LI G AT I O N. 


A PROMISE found to be obligatory, tho* but nudum pactum, promiſe ix 


without any preceeding cauſe. Haddington, gth January 1623, binding in 
a n CL 


Ax offer which comes out to be of the nature of a ſimple promiſe, Oger in 
requires not acceptance; but if it imply any condition or mutual o- whatcaſes 
i t, it muſt be accepted debito tempore, or no obligation will 4 — 
ariſe. Stair, 25th June 1664, Allan contra Colzier. — A promiſe 4 
by one of three cautioners, viz. That he and another of the cautioners 
ſhould bear equal burden with the third, of the ſum, albeit in effect 
not accepted by the third cautioner, in ſo far as he had cauſed the cre- 
ditor charge one of the cautioners for the whole ſum ; yet was found 
A. the cautioners reaſon of ſuſpenſion founded thereon was 
found relevant. Haddington, 12th July 1610. Ld. Parbrothe contra 


Weemyſs. 


Tur Lords ſuſtained a bond, altho' the did therein bind his One may biod 
| heirs and ſucceffors, but not himſelf, that ſubtilty of the common law Þisheirs with. 
having been repudiated by the * conſtitutions, as a pure ay. n imſelf. 5 
= 2 FOun- | 
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16 | | " Obligation. 


Fountainhall, 21ſt January 1708, Hamilton of Bangour contra Lord 
and Lady Ormiſton. | 


Perſonal - A CLAUSE in a contract of marriage bore, That the husband ſhould 


bligation, in h h he and reads *» 

ak ave the tocher out of the fir readieft goods of the wife's father 

Pied ? "the eſentative of the Le th father — wo to Lower wh 
argued, That he was not liable perſonally, unleſs he had intrometted 
with the defunct's means. The Lords found him liable, ſeeing the 
clauſe being in re dotali, it behoved to be interpreted cum effettu 
and in caſes conceived paſſive, where it does not appear who is oblig- 
ed, the contracter is underſtood obliged. Stair, 22d February 1665, 
Mowat contra Dunbar. | 


2 — A LroOAcv left in terms, I uiſb, &c. was found ſufficient, and was 
deritood as in- not confidered as a deſire only or recommendation left in the option of 
bi 1 — Stair, 2 5th July I wn; 1 effray. 

RS YING perſon having defired her to a napkin, 
ly? herein ſhe aide there n Sterl. Bank Nete, which ſhe wins x Fa 
' © givein token of her kindneſs to one then come to ſee her; and upon her 

| ing to be in paſſion and trouble when the napkin, being brought, 

was found to contain nothing but a blank piece of paper, landla- 
dy having ſaid to the deſigned donatary, that ſhe would make up the 
Z. 20 to him, in caſe it was not made up another way; the Lords found 
her liable for the ſame, unleſs ſhe could inſtruct -. that he recovered pay- 
ment ſome other way; tho' it was argued, That theſe were to be e- 
ſteemed words of courſe, uttered not animo deliberato, or for an 
binding cauſe, but to ſooth a dying lodger. Forbes, ad, Fountainhal, 
gd January 1712, Reoch contra Young, | 
A Dez1ToR's relict having written in the poſtſcript of a letter, 
not to the creditor, but to a third party, theſe words, Shew ſuch a 
perſon, that if I were come, &c. ſhe ſhall be paid, &c. if it be his ho- 
ly will to ſpare me: The Lords found, That theſe words not only im- 
ed a reſolution but an obligation. Bruce, 1oth July 1717, Pater- 
on contra Inglis. — One having received a letter abroad from his 
friend, that there was a treaty of marriage with his ſiſter on foot, 
and the man deſired 400 merks of portion; he wrote back to that 
friend, that he was willing to give 200 Merks to forward the deſign, 
who having given the letter to the ſuiter, the parties were afterwards 
married, and they purſued the brother for payment of the 200 merks. 
It was alledged for the defender, That the letter was no poſitive oblige- 
ment, but the declaration of a bare reſolution, and tho' it were thought 
to import a promiſe, the offer was not accepted. The Lords decern- 
| ed the defender to pay the 200 merks. Harcus. (Contracts of Mar- 
riage) December 1681. Beatrix Tunno and Brotherſtones con- 
tra Andrew Tunno. Hugh Kennedy diſponed his eſtate upon death- 
bed in favours of his ſon, and failing him to Sir John Kennedy; after 
the ſon's death ; this deed being call'd in queſtion by Hu 7d 
of London, a remote heir; Sir John Kennedy alledged, That the fon, 
apparent heir at the time, had: homologated the deed, which made it 
unquarrelable by any remoter heir, and he produced a miſſive letter in 
theſe words, Depend on it, I ſhall adhere to that right my father made, 
failing me in your favours, and that you may give the more credit to 


what I bere aver, I have made no other title to my eſtate, but 5 | 
| ' uſe 


1 « 


Obligation. 17 


uſed the ſame as my evident. It was pled, That this did only import a 
reſolution, but no direct ratification or homologation, which according- 
ly the Lords found. ad January 1723, competition Kennedy with 
Kennedy. | 


OBL1GATIoON to grant a tack to a wadſetter, to commence upon Obligatian 
redemption. of the lands, not found good againſt a ſingular ſucceſ- to gravea 


for, tho' the defender was in poſlſion, not being conceived per verba Hing a, ee 
de preſenti, but only, as faid is, in terms of an 1 2 Durie, right were 
16th 


the 


ber * 7 In the year 1609, granted ? 
of Preſto a tack of teinds, expiring in February 
1728; in the end of the tack there is an obligation upon the granter 
and his ſucceſſors, pariſons of the ſaid pariſh, after the iſh of the pre- 
ſent tack, to renew the ſame in favours of the tackſman and his heirs, 
for the like number of years, and the like tack-duty : The queſtion 
was, if this obligation to renew was real and good againſt 2 ſuc- 
oeſſors in the right to the teinds, ſo as to defend the tackſman and his 
heirs againſt the patron, who obtained right to the ſaid teinds, in virtue 
of the act 1693, before any poſſeſſion could be had upon the ſaid o- 
bligation. It was pled for the tackſman, The obligation to renew is of 
the nature of a prorogation, which is a real right, and this muſt have 
been the meaning of parties ; for, confidered as a perſonal obligation, it 
could have no beyond the er's life, ſeeing he could not bind 
his ſucceſſors in office. Anſwered for the patron, Had the teinds fallen 
below the tack-duty, there was no obligation upon the tackſman to 
continue in poſſeſſion, and pay the tack-duty after expiration of the tack 
in the Year 1728; this obligation then can never be underſtood the 
fame with a tack, or a prorogation of a tack, ſince it is not ſo much as 
a mutual contract. The Lords found the obligation not effectual a- 
gainſt a ſingular ſucceſſor. 26th January 1737, Sir James Dalrymple 
of Hails contra Hepburn of Beenſtoun. — A perſon who had right to 
lands by diſpoſition, containing procuratory and precept, without infeft- 
ment, gtanted a perſonal obligement to convey the ſame to one, and there- 
after the diſpoſition was adjudged by another: The creditor in the per- 
ſonal obligement pled preference upon this medium, That an obligation 
to aſſign a perſonl right is a virtual aſſignation, by which the common 
author was denuded before leading the adjudication; according to the 
brocard, That a perſonal conveyance denudes of a perſonal right. On 
the other hand it was pled, that an obligation to grant a right may be e- 
quivaleat to the right itſelf, where the 1 is with the obligant, but 
never can be in competition with third parties, eſpecially 7. wk the 
right to be granted is a procuratory or precept, an obligation to 
which, will be no warrarit for infeftment. The Lords found, That 
the obligation to convey the diſpoſition in queſtion, did not tranſmit 
the ſame, but that it did remain in the debitor's perſon, ſubject to the 
7 diligence of creditors. 17th January 1734, Sinclair contra 


Ax heir having obliged bimſelf to provide the younger children, by | A» obliza- 
the advice of five friends therein-named, in what he ſhould be * — by 
upon their arrival at perfect age; when the term was'come, ' three of the advice 
the friends, by a writing under their hand, modified the ſums to be hn. 
paid, but without calling the heir, or meeting together, their ſubſcrip- 
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tions having been obtained Les and as to the other two, the one 
was dead, and the other refuſed to ſubſcribe; the Lords found, That 
the friends could not legally determine without calling the heir, and 
without being met together. Bruce's MS. 5th July 1717, Gordons 
contra Gordon, 


. 


Obligation In a ſon's contract of marriage, the father having become bound to 
ment of an Provide his eſtate to his ſon, and the heirs-male of the marriage, © free 
unlawful pro- of all charge and burden; and having reſerved no power to provi 
miſe. younger children, he at the ſame 1 elicited from his ſon a 
iſe, to grant him a faculty of burdening the eſtate with a certain 
um to his younger children; which promiſe the ſon having fulfilled af- 
ter the marriage, by granting a bond upon the narrative of the promiſe, 
and that the contract of marriage had been entred into by the in 
compliance with the bride's friends, that there might be no ſtop to the 
marriage ; the Lords reduced the bond at the inſtance of the heir- 
male of the marriage, as being granted in conſequence of an unlaw- 
ful promiſe, contra tabularum nuptialium: For, tho' of itſelf it 
be a lawful and reaſonable deed for a man to provide his brothers and 
ſiſters, and the bond muſt have ſtood, had it been granted ex proprio 
motu; yet where a man grants an obligation, conceiving himſelf bound 
where he is not, or led by a ſcruple of conſcience to fulfil a promiſe, 
which ought not to have been exacted of him in theſe circumſtances, 
and which the law bates, ſuch obligation cannot be effectual. 
8th February 1718, Pollock contra Campbell of Calder. | 


— 


Patthum de non petendo. | 


PERSON's eſcheat being gifted, and the donatar having pro- 
miſed to a debitor of the rebel's never to aſk payment, and then 
retroceſſing the rebel; the Lords found, That he, being reponed, could 
not be prejudged by any promiſe of the donatar. Spotiſwood, (Pro- 
miſe) 2oth March 1624, Mackieſon contra Ramſay. 

A CREDIToOR in an . to a bond granted by divers corre, 
may provide, That the aſſigney is not to uſe execution againſt ſome 
of them, but this hinders not the creditor to ſeek the full debt from 
the reſt, nor does it liberate the correi, in whoſe favour it was made, 
from a proportional relief. Gilmour, February 1665, M*Math 
contra Monteith, — The like. Harcus, (Cauttoners Febru- 
ary 168 5, Wolmet contra Fleming. — A pactum de non petendo made 
to a princi wo not the cautioner. Stair, roth July 1680, Leitch 
contra ck, wy 


2 
— 


Paclum Illicitum. 


nor be beh. A PARTY, in his contract of marriage, having conſented that he 
cher ae, FAY ſhould be only liferenter of ſome lands, and the children of the 
wiſe ber buſ- marriage fiars, and that for that end he ſhould be a 


Pactum Mhicitum. | 19 


father and father-in-law ; after the deceaſe of theſe two, who were 
to be the interdictors, the Lords refuſed to interdict him at the in- 
ſtance of his own ſon, apparent heir of the marriage, tho' the clauſe 
of interdiction was exprelly inſert in his favours. Durie, 18th Janua- 
ry 1622, Ld. Silvertonhill contra his father. A bond was granted 
by a huſband to his wife, bearing, That in repel of his facility; he 
might be induced to diſpoſe of a hferent he had by her, therefore he o- 
bliges himſelf not to diſpoſe thereof without his _— conſent ; _ 
which inhibition was uſed. The Lords refuſed to ſuſtain this bond as 
equivalent to an interdiction. Here it was pled, That a man cannot 
interdi& himſelf to his own wife, who being ſub poteſtate viri, can- 
not be curator to any other, much leſs to her huſband. Stair, 27th 
February 1663, Lady Milntoun contra Ld. Milntoun, 


A Box p was ſuſtained, whereby acoalhewer bound himſelf to ſerve PaFun an- 
a coal maſter for life, which was found neither contra bonos mores nor otaten: 
chriſtian liberty. Auchinleck, (Bond) Durie, 24th March 1632, Ld. 
Caprington contra Geddie. The tackſmen of the fiſh-boats — 
ing to the village of Johnshaven, entred into a contract with the ma- 
ſters and crews of ſeveral of theſe boats, whereby they became bound 
for the ſpace of three nineteen years to pay to the tackſman L. 44 
Scots for each boat yearly ; That during this time they were to be as 
adſeriptitii or vilani, adſtricted continually to their reſpective boats, 
ſo that not one of them, during all that time, could remove from the 
village of Johnshaven; or ſo much as from one boat to another : Two 
of the above fiſhers being under age when they ſign'd the contract, 
raiſed a reduQtion thereof upon minority and lefion. The defence was, 
That there was no leſion, fiſhing being the purſuer's trade, and which, 
ſhould they be looſed from this contract, they would follow under ſome 
other maſter; or in ſome other place. This contract was notwithſtan- 
ding reduced, as being too great a reſtraint upon natural liberty. 
December 1728, Allan and | rk contra Skeen of That-IHk and Bur- 
net of Mountboddo; — Paction of perpetual baniſhment in lieu of 
aſſythment for ſlaughter, was found unlawtul without the King's con- 
ſent. Haddington, 6th March 1612, Wedderburn contra Monorgun. 
—— Carmichael and Stalker entred into a copartnery of bookſelling with- 
in the city of Glaſgow; to continue for three years, and becauſe the 
place N too narrow for two Bookſellers at a time, it was ſti- 
pulated, That after the expiry of the three years, either of them refuſing 
to enter into a new contract upon the former terms, ſhould be debarred 
From any concern in bookſelling within the city of Glaſgow; in a redu- 
— 0 3 rf found the debarring clauſe 2 
is a lawful ion, not contrary to the common li 
the ſubject. 1 3 1735, Stalker contra Carmichael. 


V1eTVUAL once preſented to the mercat, being thereafter houſed, | Forttalling 
the Lords found; That if any foreſtaller buy it betwixt mercat days, 
the magiſtrates may eſcheat it, without incurring ſpuilzie. Hadding- | | 
ton, December 1 594, Ld. Merton contra Town of Lawder. 


A TvuToR-1N-LAw having, by the advice and arbitration of friends, tors, Ste tak. 
N a factory to the pupils mother, who, on that account, gave 4 ge be 
a bond for a conſiderable ſum ; the Lords reprobated this tranſacti- of a gratifea- 

E 2 | on tion. 
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Gratuity 


gratifi 
tioner. 


taken from a 
debitor. 


on, and ſuſpended the charge for the fum ſimpliciter, as 
lawful pation . _— 
him a reaſonable ſalary; yet e agfrekgbwmagaracy, ww. nor 
make profit of ents 

count. Durie, penult, February 1639, Muſhet contra Dog. — A 
bond was found null, becauſe granted by a woman to one who had 
been her curator, who had all her writs, and had refuſed todeliver them 
up till he got the bond, which was found a furpis cauſa; Nicolſon, 
¶ Turpis cauſa) 24th July 1634, Roſſie contra her curators; — An in- 
terdictor ſhould take no profit for conſenting to any block of land per- 
taining to the interdicted perſon, and therefore a bond granted by the 


ton, penult. July 1622, 


on, to take any thing in name of gratification, which wou 
encouragement to betray their truſt, and to ſell their pupils to the moſt 


an un- 


For tho a tutor may conſtitute a factor, a 


any enga enters into upon the pupil's ac- 


to the interdictor for 500 merks, was. found null. Hadding- 
— contra Achanachie. A huſband 

ted bond to his wife's mother ſometime before the marriage, bear- 

ing to be for expences waired out by the mother upon her daughter, with 
a clauſe, That F the intended marriage took not ect, the bond ſhould 


be null: This bond was not ſuſtained alone without an aſtruction of 
A for it is contra bonos mores for parents, tutors; Cc. 
are bound to do the beſt they can for thoſe under their protecti- 


be an 


undeſerving. Stair, 23d June 1680, Hamilton contra Borthwick, — 


A man being charged for the ſum in a bond due by him to his wife's 


brother d at the time of the marriage, and alledged to be for 


obtaining his conſent thereto, which is furpis cauſa, being dated be- 


twixt the contract and ſolemnizing of the marriage; the Lords never- 
thelcſs ſuſtained the bond againſt the huſband that granted it. Foun- 


tainhall, 2d July 1696, contra Murray. 


Ir was found that one might not take any gift from his debi- 
tor, except it were in remuneration, or for ſome ſpecial favour or be- 
neficence diſtinct from the debt; for indigent debitors not being able 
to make preſent payment, would be drawn to make preſents, by way 
EFT avian, which atiddt fron run vp 
to double intereſt. Stair, ad January 1677, Niſbet contra Ld. Hum- 


bie. An aſſignation to a tack was reduced, being granted of the 


ſame date with a bond of borrowed money, „ 
's oath to have had no other onerous cauſe. F 1 


who advanced his money, by which it was covenanted, That in caſe 


according to the current rate for the time, yet 


at any time thereafter he ſhould have occafion to ſell the lands, he muſt 
diſpone them to his ſaid creditor, upon payment of a price condeſcen- 

on: — — — 5 3 
of ſale to be contra bonos mores, and reduced the ſame, zoth No- 
vember 1736, Brown of Carſluith contra Muir. 


range Tur Lords found a cautioner his taking bond from the principal 
to become can · debitor, for a ſum of money, as a reward for becoming cautioner 4-4 
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him; was contra bonos mores, and therefore annulled the bond: For- 
bes, 24th, Fountainhall, 27th January 1711; King contra Ker. 


A Bop granted by a mah to a wotnan, and a child procreated be-, 4 

twixt them in adultery, was found null by exception, as being grant- tern. 

ed ob turpem cauſam. Haddington; Hope, (Obligations) 20th July 

1622, Durham contra Ld. Blackwood. But the contrary was found 

thereafter. Durie, 25th June 1642, Roſs contra Robertſon. — An 
aſſignation by an adultereſs to her adulterous ſon; was not found null 

on that ſcore, at the inſtance of the cedent's executor qua neareſt of 

kin, the act 119, Parl. 1 592, relating only to diſpoſitions of heretage. 

Forbes, 7th March 1707, Dr. Irvine contra Skeen. 


SoME part of the things preſtable on the bridegroom's father's ſide; Pa#um contra 
di. to poſſeſs his fon in a certain number of chalders of victual, being , dat 
remitted by the bridegroom himſelf on the very day of the contract, am. 
by a private tranſaction betwixt his father and him; this was found 
contra bonos mores, & fidem tabularum nuptialium, and therefore de- 
clared null. Spotiſwood, (Marriage) December 1633, Hep- 
burn contra Seton. — But the ſon long after the marriage having vo- 
luntarily come to his father, and promiſed to adhere to the former bar- 

ain; he Lords, in regard he prejudged none thereby but himſelf, and 

t his promiſe could not bind his wife, found this ws 
by his oath. Spotiſwood, (Marriage) 15th January 1634, inter eoſ- 
dem. In a ſon's contract of marriage, the father diſponed to him 
his eſtate, and the tocher was payable to the father, which he accep- 
ted for ſatisfaction of what debt was upon his eſtate, and for proviſi- 
ons to his younger children, the ſon having thereafter granted bond 
for a ctrtain ſum to the father privately before the marriage, it was re- 
duced at the wife's inſtance, as contra fidem tabularum nuptialium. 
Stair, 21ſt July 1668, Paton contra Paton... An eldeſt ſon, to whom, 
in his contract of marriage, the father became bound to make over 
the ſubſtance of his effects, having, before ſolemnization, been led pri- 
vately to make a deed, enabling his father to burden the ſubjects con- 
tained in the contract with certain proviſions in favours of his young- 
er children; the Lords, at the inſtance of the heir of the marriage, 
reduced this deed, as in defraud of the contract, and found that it 
could not affect the ſpecial ſubjects contained in the contract, nor even 
the conqueſt during the marriage, which was alſo provided to the 
heirs of the marriage. Fountainhall, 21ſt June 1700, Dalrymple, 
27th June 1701, Walker contra Walker. In a contract of mar- 
riage, the man's father having bound himſelf to pay a ſum to the 
huſband and wife in conjunQ-fee and liferent, and the father prevail- 
ing with the ſon to give him a clandeſtine diſcharge of the ſum be- 
fore the marriage; Lords, in a purſuit at the relict's inſtance, as 
aſſigney by her huſband, againſt her father-in-law for the ſame, thought 
that the taking a gratuitous diſcharge in ſuch a manner, was an act a- 
gainſt common honeſty and pr wg" 6 and therefore reduced it ſimply 
and in totum. Dalrymple, 21ſt, Fountainhall, 24th February, For- 
bes, 1ſt December 1705, Grieve contra Thomſon. — A man having 
made over an eſtate to his eldeſt ſon, in his ſon's contract of marriage; 
warranting it to be worth 8000 Merksof yearly rent, and burdening his 
other eſtate with making the ſame good and effectual, did, before the 
Vor. II. F | When: marriage 
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— — 
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alon 


marriage, take a diſcharge from the ſon of his ſaid obligation. In a re- 
duction of the diſcharge againſt the father's other repreſentatives, to 
whom the ſeparate eſtate was diſponed, the purſuer's eſtate falling 


| ſhort of the rent at which it was warranted, the Lords reduced the 


diſcharge as contra fidem. Forbes, 28th January 1709, M Guffock 
contra Blairs. A father having diſponed his whole eſtate in his 
ſon's contract of marriage, reſerving an annuity to himſelf ; but, 
before the marriage, having taken an obligement from the ſon 
to grant ſuitable proviſions to the other children; the Lords found 
That in regard there was no obligement in the contract of marriage to 
relieve the ſon of the younger childrens proviſions, the bonds libelled, fo 
far as rational proviſions, were not granted in fraudem pactorum. 
Bruce's MS. 2oth July 1716, Gordons contra Gordon, and 25th 
ons 1717, inter -eoſdem.---=--- Sir Hugh Campbell of Calder, in 
is ſon Sir Alexander's marriage-articles, became bound to provide 
his eſtate to his ſon, and the heirs male of the marriage, free of 
* all and burden,” having reſerved no power to provide 
younger children; he at the ſame time privately elicited from his ſon 
a promiſe to grant him a faculty of burdening the eſtate with L. 2000 
Sterl. to his younger children, which promiſe Sir Alexander fulfilled 
about two the marriage, upon the narrative of the faid 
promiſe, and that the marriage-articles had been entred into in compli- 
ance with the bride's friends and lawiers, that there might be no ſtop 
of the marriage ; Sir Hugh having exerced this faculty granted him by 
his ſon, in a purſuit againſt theheirsof the marriage for payment of this 
ſum, the Lords found, That the particular communing betwixt Sir 
Hugh and Sir Alexander before the marriage was in fraudem patto- 
rum nuptialium ; and ſeeing the bond was granted by Sir Alexander, 
tho poſterior to the marriage, on the narrative of the ſaid prior com- 
muning; and that the marriage articles were only made and granted by 
Sir Hugh in compliance with the bride and her friends, therefore that 
the ſaid bond was not binding on the heir- male of the marriage. 8th 
February 1718, Pollock contra Campbell of Calder. — In a ſimilar 
caſe the bond of proviſion was reduced, tho it did not go upon the 
narrative of a promiſe elicited from the granter before his marriage, but 
then it _— by a letter writ by the father to his correſpondent 
g with his ſon's contract of marriage which he had fign'd, that he 
had given inſtructions to his correſpondent not to deliver up the con- 
tract until he ſhould = private obligation from the ſon to grant the 
bond of provifion to his brothers and fiſters. 19th December 1739, 
Ruſſel contra Gordon of Halhead. / n : 

A Pax ru having given diſcharge of the tocher immediately after 
the contract of marriage, and the marriage having followed, and he 
purſuing exhibition of his ſaid diſcharge, the Lords ordained the other 
party's oath to be taken, whether there was any rea] numeration of 
money ; and if not, found the diſcharge null, Colvil, January 
1577, Turnbull contra Hepburn. ---- The Lords refuſed to reduce a 
bond granted by a ſon, without the knowledge of his father, to his 
father-in-law, at the time of ing his 2 for diminution of 
the tocher, becauſe the ſum was (being but the tenth part of the 
tocher) and the leſion inconſiderable. Gilmour, ult. June 1665, Ken- 
nedy contra Agnew.— But this was thereafter ſtop d to be further 
heard, Stair, a5th July 166 5, inter eoſdem, — A diſcharge of part 2 


= > 
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the tocher before ſolemnization of the marriage, reduced, as contra fi- 
dem tabularum nuptialium, at the inſtance of the granter himſelf, who 
was minor, but without curators; becauſe granted privately; without 
the concurrence of his friends, whom he had engaged to aſſiſt him in 
the — Home, 22d November 1716, Viſcount of Ar- 
buthnot contra Moriſon of Preſtongrangne. | 
In a contract of marriage the wife having a power, in caſe of no heirs 
of the marriage, to make her tocher return to hat perſon ſhe ſhould 
appoint ; and ſhe having named her huſband, this nomination was ſu- 
ſtained, tha' done after the contract and before ſolemnization ; becauſe 
this was not impinging upon the contract, but only exerciſing a faculty 
given by the contract. Stair, 23d January 1680, Home contra Homes. 


I 
* 


he might ſucceed to by the deceaſe of his wife's father, the faid fa- 
ther being on life; this, tho' ꝓactum ſuper herreditate vi ventis, was 
ſuſtained, becauſe the Roman law in this and the like caſes, ſuch as 
tailzies, renounciations of bairns part of gear, &c. takes no place in 
Scotland. Durie, Auchinleck, (Buying and Selling) 6th July 1630, 


Aikenhead contra Bothwell. — A diſpoſition by a remoter heir, con- 


veying to the diſponee his hope of ſucceſſion to an eſtate, when the 
nearer heir was yet and many years thereafter on life, was ſuſtained, 
tho' it was alledged to be pactum corvinum de hereditate viventis. 
Fountainhall, 29th July 1708, Rag contra Brown. 


1 Man ſelling to his brother-in-law lis part of the goods which Pad ſuper 


bereditate vi- 


A Memes of the college of juſtice, as truſtee for the apparent adm 4 
heir, having purchaſed a debt due by the defunct, and thereupon ad- 70a litis. 


judged the eſtate ; and, after the proceſs was at an end, having conveyed 
the adjudication to the. apparent heir, retaining a fourth part of the e- 
ſtate as a gratuity to himſelf; the Lords ſuſtained the tranſaction made 
after the proceſs was at an end, and found, that it could not be conſi- 
dered as a pactum de quota litis. Stair, 24th February 1675, Home 
contra Niſbet. . Stair, 23d July 1675, and 6th January 1676, inter 
egſdem. An alledgeance of pactum de quota litis being proponed by 
the debitor againſt an Advocate aſſigney, the Lords inclined to ſuſtain 
the nullity, tho' proponed by the debitor, and not by the cedent with 
whom the paction was made, and for proof of the paction ordained the 
aſſigney to d in preſence of his cedent; but reſerved to themſelves 
What it — Stair, 23d June 1680, Ruthven contra Weir. 


A MzMsz of the college of juſtice purſuing a ſpuilzie as aſ- Members of 


ſigney, the · Lords ſuſtained the action, notwithſtanding the act of par- che college of 


upon the ſpuilzie at the cedent's own inſtance; and that the purſuer 
was not made aſſigney to an action, but to the deed of ſpoliation. Du- 
rie, õth July 162 5, Mouat contra M*Clellan, — A ator being 
only executed, but never called, nor any proceſs deduced thereupon, the 
Lords found, That the buying of the right in queſtion by a member 
of the college of juſtice, was not buying of a litigious right, which came 
der the compaſs of the act of parliament. Durie, penult. July 163 5, 
Richardſon contra Sinclair. cd EL 2 
 MeEmBERs of the college of juſtice are hinder'd to buy pleas, but not 
to take them in gift, Stair, 3oth Juy 1678, Earl Home contra 9 
14 Ea T 2 N 


liament anent buying pleas, becauſe there was never any action intented « 


p. 
r 
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An advocate buying a litigious ſubject, was found only to have loſt 
his office, but not the action. Colvil, Coult contra Cunins 
gham. Haddington, 5th June 1611, Cuningham contra Maxwell. 
Durie, penult. July 163 5, Richardſon contra Sinclair. Fountainhall; 
2oth December 1683, Purves contra Keith. Forbes MS. 15th De- 
cember 1713, Home contra Earl Home. | 


12 factor named by tutors can no more take the benefit of the 
ſog ick cheir pupil's debts purchaſed in by him, or of rights upon the pupil's eſtate; 
conſtituent: than the tutor himſelf can. Durie, 28th March 1632, Ld. Lud- 
2 -quhairn contra Ld. Haddow . Factor bound to communicate eaſes; 
and it was even found, That a clauſe in a factory, giving liberty to a 
factor to purchaſe in claims againſt his conſtituent for his own behoof, 
was contra bonos mores, and void in law. Forbes, 16th June 1710, 
Murray contra Murray. — *Tis contra bonos mores, and would be of 
dangerous conſequence, to- allow agents to purchaſe m debts againſt 
their conſtituents. Upon which footing, an agent was found obliged 
to accompt for eaſes to his conſtituent's heir and creditors. 1 5th Ja- 

nuary 1736, Corſan contra MGown. 5 


AQio &s, ACT1oN is competent for the price of run goods, tho bought as ſuch. 
the price of 12 27th November 1723, {I of the cuſtoms contra 
wa ON... 


Game-debr. Ty a purſuit fot payment of a 6000 merks bond, alledged for the 
defender, that the money was won at dice within the > x3 of twenty 
* four hours, and ſo was not due by the 14 act, parl. 1621. Anſwer- 
ed, The faid act affords only a defence againſt 8 when the 
money is purſued for, but here there is a bond of borrowed money. 
The Lords found it relevant ſcripto or juramento, that the bond was 
granted for money loſt at play within twenty four hours to make the 
nd fall under the a& of parliament. Harcus, (Summons) 19th July 
1688, Straiton contra Ld. Craigmillter. — In the fame cauſe it was 
found, That the money loſt bein yu” and immediately lent back on 
bond, tho” poſſibly the individual ſpecies loſt was not lent, that this 
alſo fell under the act of parliament. Bid. 


Sponſiones A PARTY having taken a piece of gold, under condition to pay 
luder. back a greater ſum in caſe he was ever married; in a purſuit for the 
ſame, objected, ſponſiones ludicræ ought not to be allowed. The Lords 


ſuſtained proceſs. Dirleton, gth February 1676, mw  , 
TUTORS or curators purchaſing in the minor's debts, See Tutor 
and Pupil. 


 PACTUM PRIV ATUM._. 


OUND, That a reli& marrying again had loſt her office of tu- 
tory, altho' in the teſtament it was expreſly provided, that ſhe 
Mould continue in the office, even after her ſecond marriage. Durie, 
= _ 035, 12 contra Henderſon. — The like, with re- 
c to the cuſ of the pupil's perſon. Colvil, uly 1586, 
La. Kerbeckill wr th Lady ad da Nl | NT oo 
ſo - ON | P A P I 8 T. 
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Papiſt. Parent and Child, Mc. 25 


ads 


r 


„„ es 8-1 9! 
PARTY having granted bond to his uncle, a Papiſt, for a great 
A ſum on truſt, to ſend an adjudication thereupon againſt {oy 
eſtate; and it being acknowledged on all hands, that it was for a Pro- 
teſtant's behoof, and that the Papiſt's name was gow borrowed ; yet 
the Lords, reſolving to keep ſtrictly by the act of parliament 1700, 
found the adjudication null. Forbes, 21ſt, Fountainhall, 25th July 
1710, Creditors of Tarrauchly contra Maxwell. N + 
Is a queſtion, whether a profeſs'd Papiſt 2 his heretable 
juriſdictions irredeemably to a Proteſtant, or if the diſpoſal of them ac- 
creſced to the Sovereign ; the Lords found, That he might diſpone J 
them. Fountainhall, 22d July 1707, Marquis of Annandale contra | 
Duke of Queenſberry. | 
In a ranking, it being objected againſt an adjudication, That it 

ceeded upon bills and promiſſory notes — by the common debi- 

tor, who was a 4 and null upon the 26 act, 

parl. 169 5; it was anſwered, That the act does only concern gratui- 

tous deeds or diſpoſitions; but neither the words nor meaning of the 

act do bar Papiſts from trade or commerce; and as this is a penal 

law, it is ſtrictly to be interpreted. The Lords repelled the objection. 

14th February 1739, Sidney contra Maxwell of Orchardton. | 


PARENT and CHILD. 
FATHER being purſued for a ſum furniſhed to his ſon, whom Parents bound 
the father alledged to be forisfamiliat, in fo far as he was entring *2alimenc,bur 
advocate; the Lords found, That he was bound to have alimented his their children. 
ſon according to his quality and eſtate, ſo far as the ſon could not enter- 
tain himſelf by his own induſtry, and that he was not totally forisfami- 
liat ; and therefore ordained the purſuer to prove that the ſum was fur- 
niſhed for aliment, as alſo the extent of the father's eſtate, that ſo they 
might modify accordingly. Fountainhall, 2oth December 1678, 
Strachan contra Stewart. Tho' by the Roman law the father was 
bound to tocher his daughter, yet the Lords found it otherwiſe by the 
law of Scotland. Falconer, 27th November 1685, Robertſon contra 
her father's heirs. | | a 


IF parents may name tutors and curators to their children? See 
Tutor and Pupil. | Th | 


FURNISHING made to children, is the father liable? See Res 
compence. 
ARE the children liable? Ibid. 


PART and PERTIN ENT. 
JNFEFTMENT in a barony carries a burgh of barony a 5 part 
; an 

ry 


and pertinent, tho not expreſt; for thoꝰ iti an infeftment 
| Vox. II. — ? 0 , GP G Ss, 3.5 333 © : x $$ ordina 
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ordinary holding, mills, fortalices, ſalmon fiſhing, and burghs of ba- 
rony, cannot be conveyed under the name of part and pertinent; yet in 
baronia, which is namen uni verſitatis, they are all carried without be- 
ing expreſt. Stair, 1 5th January 1668, Earl of Argyle contra Campbell. 

A ForxTALICE requires expreſs infeftment, but a manour 
requires no expreſs infeftment. Haddington, 16th June 1612, 
contra Home, | 

A D1AL fixed on a ſtandard in a garden, was found to be compre- 
| under part and pertinent in an heretable diſpoſition of lands, 
houſes, yards, with their pertinents, as pertinent of the garden, Had- 
dington, 7th February 1624, Niſbet contra King, — An abbay-place 
being mentioned in a tack, not only the but all within the 
precincts found thereby underſtood. Colvil, November 1591, 
Commendator of Newabbay contra Tenants. 

In a removing the Lords found in general, That land might be per- 
tinent of another land, altho'. it was no thereof, or which is the 
ſame thing, That diſcontiguity makes not land ceaſe to be part and per- 
tinent. rie, iſt March 1632, Forſyth contra Durie. The like. 
Durie, 14th July 1627, Lady Bayne contra her tenants; and 18th 

uly 1628, Ld. Las contra Somervell. A ſeparate tenement may 

t and pertinent of another tenement by long poſſeſſion. 
Stair, 17th] November 1671, Young contra — er I 
February 1675, Counteſs of Murray contre Weemyſs. 

Two perſons competing about a ſeat in the church, the firſt found- 
ing upon a diſpoſition from the former poſſeſſor, from whom he had 
bought ſome acres to which the ſeat pertained, but the diſpoſition not 
mentioning any ſeat; and the other claiming it in virtue of a poſteri- 
or diſpoſition/to the ſeat per expreſſum, and alſo to the manſion-houſe, 
upon this narrative, That ow. diſpoſition made no ſpecial mention 
of tt ſeat; the Lords it comprehended under firſt diſpo- 

ion, and that neither in ſeats churches nor burial- places were ſo inter 
res ſacrat & religioſas, as to be extra commercium, but were convey- 
able by infeftments, and affectable by creditors. Fountainhall, 1 5th 
— 1697, Lithgow contra Wilkieſon. But in the like caſe pre- 

the latter to the right of the ſeat. Fountainhall, roth Novem- 
ber 1698, inter eoſdem. ' 


IF a mill will be carried as part and pertinent. See Mill. 
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PASSIVE TITLE. 
+ Behaviour as heir. 


Relates only D EHAvVIOUR not inferred from a ſecond ſon's ſelling land be- 
1 1 longing to his father, tho his eldeſt brother was an idiot 

and he was his curator, and had got the price, and his elder brother 

was deceaſed at the commencement of the proceſs. Durie, 2 1ſt De- 

cember 1626, Irvine contra 1 (= hf Wes «iy pe 

not ſubjected to the paſſive title viour, ing a factory to 

one to _ the 7 lands, when his father's whole ae was pro” 

yided to a liferenter, and to the children of a ſecond marriage. al- 

coner, 


—_— 
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oder . Harcus, (Airs) 28th November 1682, Stamfield contra 4 
| Earl Middleton. | 


An apparent heir intrometting with the rents of lands appriſed from Incromiſſ- 
the defunct, but the legal not expired, this was found a behaviour. predecenor's 
Stair, 2 1ſt February 1663, Hamilton, contre Hamilton. — The ſame. tente, is a be- 

Stair, cod. die, Stirling contra Campbell. But where the appriſer was wt bn and. 
infeft and in poſſeſſion, and the defunct not in poſſeſſion, the appa- food to be the 
rent heir's intromiſſion with the rents was found not geftio pro he- 1 
rede. Stair, 1ith July 1671, Maxwell contra Maxwell. — The 
Lords found, That a party's intromiſſion with the rents of lands, 

wherein his father died infeft, and in poſſeſſion, did infer a behaviour 

as heir againſt him, tho? the father was denuded by expired compri- 

ſings before his deceaſe. Home, January 1684, Gibſon contra 
Grant. — It was found a behaviour in the apparent heir to intro- 

met with the rents of lands, which had been wadſet by the defunR, 

but which were redeemed by him, and in his poſſeſſion at the time 

of his death, tho' there was no declarator upon the redemption, Stair 

21ſt February 1663, Hamilton contra Hamilton. 

InTRoM1SSION by an apparent heir with the rents of a ſubject, 
whereof his father di in poſton found not to infer behaviour, it 
being afterwards underſtood that the defunct had no right to the ſub- 
ject, but a third party to whom the apparent heir behoved to accompt 
For his intromiſſions ; and therefore the creditors were not prejudged by 
the apparent heir's intromiſſion with a ſubje& which did not belong to 
their debitor. Durie, 22d March 1628, Farquhar contra Campbell. 


Tux heir opponent found liable, becauſe he had lien in the defunct's 4 4— 
bed, drunk in his mazer cup, wore his filk hoſe, Cc. Durie, 15th nik, move: | 
January 1630, Cleghorn contra Fairly. — An heir's intromiſſion with baviour. And, 
the whole falver-work is a behaviour as heir, fince therein is compre- — — 
hended the beſt of the kind which is the heirſhip. Stair, 2 Iſt Fe- allen ele. 
bruary 1663, Stirling contra Campbell. vane? 

In a purſuit the paſſive titles, where the defender's intromiſſi- 2%, What 
on was with a bed, board, caldron, and a 2 which he had gifted away; if the parricu- 
the Lords, in reſpect the particulars diſpoſed upon were but of ſmall lane of mal 
importance, and that the claim was laid upon an old decreet of ſpuilzie, 
not heard of for 36 years, found the intromiſſion probable ſcripto 
vel juramento only. Durie, 6th, Spotiſwaod, (Ejection) 9th No- 
vember 1622, Ld. Dundas contra Hamilton, 

Tux heir was found liable upon the paſſive title behaviour, for ma- zue, what 
king uſe of his father's table, ſtand-bed and ambry, ſtanding in a houſe if incromiſſion 
liferented by the father, the fee of which was in the defender; tho cd by him 

he did no more but take poſſeſſion of them along with the houſe, and not as appa- 
diſpoſed of none of them: But the Lords found, That he ought to helrs 
have made an inventary of the goods by the authority of a judge, to 

be made forthcoming to all Came having intereſt, if he intended not 
to be heir. Haddington, 8th March 1610, Baillie contra Home. 

The like, where the Apen heir continued in poſſeſſion of the heir- 

Gp for two years, without making inyentary. Durie, 14th July 1626, 

Johnſton contro Maſon. — Behaviour inferred from an heir's retain- 
ing the poſſeſſion of the beſt baſon and ſilver ſpoons, and timber beds 

and boards belonging to the Fance. and uſing the ſame for five 2 

c % 2 r 
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after the predeceſſor's deceaſe, albeit his firſt intromiſſion was as tutbr tb 
the defunct his brother, who had been declared idiot; and he offered to 
reſtore the goods in as good condition as at his brother's death, not havin 
diſpoſed of any part thereof, in regard he had continued the poſſeſſion ſo 
long without applying to the Lords, and craving inventary to be made 
of the goods ; which he ought to have done, if he had no mind to be 
heir, Purie: 8 (Heir) Hope, (Heir) 19th jan 1627, 
Fraſer contra Ld, Monimuſk. Auchinleck, (Heir) 16th January 
1631, inter eoſdem. — An W heir being conveened for intro- 
metting with heirſhip moveables, which intromiſſion was begun when 
he was not apparent heir, but was continued after he became apparent 
heir by the death of him who was apparent heir at the time of the 
intromiſſion; this was found not to be a behaviour as heir. Durie, 
2d July 1629, Cuningham contra Moutray. 


4 Whatif WHERE the predeceſſor died at the horn, his eſcheat gifted and 


the predeceſ- 
ſor died atthe 


hora ? 


declared, the apparent heir's intromiſſion, after the declarator, with 
moveables that were in the defunct's poſſeſſion, does not infer behavi- 
our; becauſe it is not intrometting with his predeceſſor's goods, but 
with what belongs to the donatar of eſcheat, and which intromiſſion 
therefore can be of no prejudice to the predeceſſor's creditors. Durie, 
27th 1 * 6, Straiton contra Chirnſide. Stair, 26th February 
1663, Cuthbert contra Monro. Stair, 22d December 1674, Seaton 
contra Seaton, — But it was found no defence to the apparent heir 
intrometting with the heirſhip moveables, that his father died at the 
horn, unleſs his eſcheat had been gifted and declared before intromiſ- 
fion ; for tho' vitious intromiſſion, which is a penal paſſive title, be 
purgeable by a declarator obtained of the defunct's * provided 
it be before intenting of the proceſs upon vitious intromiſſion, whereby 


the intrometter becomes debitor to the donatar only, and not to the 


defunct's creditors; behaviour, which is animi, ſtands upon a different 
footing ; it is enough to infer the animus immiſcendi, that the heir- 
ſhip moveables were in hæreditate jacente of the defunct at the time 
of the intromiſſion. Haddington, gth July 1607, Granger contra 


Granger. Stair, roth June 1663, Gordon contra Leith. — The 


Intromet- 


pre eceſlor's 
Writs. 


apparent heir having entred into poſſeſſion of the heirſhip goods upon 
inventary by a warrant from a judge, the Lords found his further in- 
tromiſſion with goods not contained in the inventary, not relevant to 
make him liable, quia abfuit animus gerendi. Hope, (Heir) 275th 
February 1618, Falſide contra Lady Ogilvie. — But in the like caſe 
the contrary was afterwards found, That the ſuper- intromiſſion did 
infer the paſſive title. Durie, 14th February 1629, Steven contra 
Paterſon, 


BARE intromiſſion with evidents, no other deed being done there- 


Jo wich the on, Was not ſuſtained to the effect of behaviour. Durie, 8th July 


1628, Dunbar contra Leſlie. _— Intromiſſion with the charter-cheſt, 
but not upon inventary, and keeping the ſame two years, was found to 
infer geſt:onem, altho the apparent heir gave bond to be accomptable, 


and had never any benefit by, nor intromiſſion with the eſtate. Goſ- 


ford, 28th June 1670, Elies contra Carſe. — The apparent heireſs 
and her huſband, mean perſons, having received from the defunct's 
writer the writs and evidents of his real eſtate upon inventary, for 
which they granted receipt; the Lords, in this cafe of poor 2 
— Peop 


r þ ou * * 


people who made no uſe of theſe papers, aſſoilzied from the paſſive 
title» Fountainhall, 1 5th June 1706, Diggles contra Stewarts. — In- 
tromiſſion with the defunct's writs being referred to the apparent heir's 
oath, he deponed, he meddled with no A but what were his own, 
in conſequence of an aſſignation made to him by the defun& of his 
perſonal eſtate ; this was found not to infer behaviour, tho' the defen- 
der in his oath owned his entring the cloſet where the defunct's writs 
lay, without either the preſence or warrant of a judge. Fountainhall, 
28th January 1698, Earl Airly contra Sharp. — In the like caſe, the 
defender deponing, That being put in the fee of his father's eſtate 
at his age of fix years, he meddled with no other papers in the charter- 
cheſt but what concerned the lands diſponed to him; the Lords 
thought this differ'd from the former caſe, a charter-cheſt being nomen 
uni verſitatis, and ſo found him liable. Fountainhall, 26th Februa 
1698, Murray contra Blair. The defender upon oath havin owed, 
* That having got the key of the defunct's room from a friend, which 
«© the defunct had deſired to be delivered to him, he went in ſeveral 
« times, both alone and in company, and viewed the papers therein 
* contained, becauſe the defun& had diſponed to him ſeveral funds 
* and ſubjects, but that he intrometted with no writs ſave thoſe diſ- 
* poned to him ;” the Lords found, That his accepting of the key, and 
taking the papers to which he was N aſſigned, did not infer be- 
haviour. But the author adds, the Lords were convinced, it was of 
dangerous conſequence to allow of ſuch intromiſſions, which well de- 
ſerved to be regulated by an act of ſederunt. Fountainhall, 2 5th Ja- 
nuary 1709, Chalmers contra Sharp. | 
Tur apparent heir having given back a contract of wadſet, upon 
which his father had not advanced, any money, and having taken a new 
one in his own name; this was found a behaviour, tho' he himſelf ad- 
vanced the wadſet ſum. Harcus, (Airs) November, Home, 
December 1684, Trotter contra Scot. — The ſame was found, 
where the apparent heir intermeddled with a tack of teinds belonging 
to his predeceſſor, gave it back to the titular, and took a new one in 
his own name, Fountainhall, 26th January 1687, Jolly contra Viſ- 
count Kenmuir. — In like manner, an appriſer having executed a 
renounciation of his right in favours of the debitor, which he kept in 
his own cuſtody till his death, the apparent heir's intermeddling with 
the ſame, and giving it up to the debitor in proſpect of gain, was found 
a behaviour. Fountainhall, 23d July 1701, Baillie contra Chan- 
cellor. 
Tux Lords found the heir's intermeddling with the writs of his 
predeceſſor's lands a behaviour, tho' the lands had been appriſed from 
the predeceſſor, and the legal expired before his death; but they 
thought it dangerous to allow apparent heirs to put their hands among, 
the defun&'s writs, who would thereby have an opportunity, by ab- 
ſtracting evidents, to endanger the diligence of creditors. Harcus, 
(Airs) 16th February 1682, Ld. Coxton contra Duff of Drummuiu. 


Tur Lords refuſed to ſuſtain a huſband's intromiſſion to bind be- Huband's 
haviour upon his wife, as heir to her father. Fountainhall, 15th Ja- r 
nuary 1680, Dingwall contra Irvine. — The Lords were clear to find wife. 
the huſband's intromiſſion with the rents of the eſtate, of which his 
wife was apparent heir, a behaviour, ſo as to ſubje& her univerſally 
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to her predeceſſor's creditors ; ſeeing huſband and wife are una perſond 
in jure, and his intromiſſion in her right muſt be underſtood to be 
her-#tromiflion, But in this caſe, the huſband's intromiſſions being 
ſufficient to anſwer the creditor purſuing, no more was demanded than 


to make him liable in valorem. Fountainhall, 17th December 1703, 


Behaviour 
not inferr' d, if 
the int romiſſi- 
on can be a- 
ſcribed to a 
ungular title. 


Home of Linthill contra Dickſon. 


Tu is defence againſt an heir's intromiſſion, viz, That the father's 
relict had a liferent tack of the lands, and by her tolerance he intro- 
metted, was found relevant. Durie, 8th July 1628, Dunbar contra 
Leſlie. The condeſcendence of behaviour as heir, by intromiſſion 
with the mails and duties, was elided, the apparent heir having poſ- 
ſeſſed by a warrant and tolerance from the donatar of recognition; for 
tho' the gift of recognition was no proper title to poſſeſs, it not being 
declared, yet it ſufficiently ſhewed the animus of the heir, not to be- 
have as heir, who intrometted by this ſingular title. Stair, 17th Ju- 
ly 1666, Ogilvie contra Lord Gray.---- An apparent heir having pur- 
chaſed in an appriſing deduced againſt his predeceſſor, his intromiſſi- 
on upon that ſingular title was found not to infer behaviour, tho' the 
legal was not expired. Dirleton, 16th December 1666, Allan contre 
Campbell. ord, 22d January 1675, Chalmers contra Farquarſon 
of Inveray. — The like, where the appriſing was led againſt the ap- 
parent heir himſelf, upon his predeceſſor's bond. Gilmour, 8th, Stair, 
Ioth January 1662, Barclay contra Ld. Cragievar. And this was found 


' tho' the apparent heir intrometted with more than ſatisfied the appriſing. 


Stair, 26th February 1663, Cuthbert contra Monro. Intromiſſion 
with the defunct's rents was found a behaviour in his ſon the appa- 
rent heir, tho? he founded upon a precept of clare conſtat, as heir to 
his grand-father, to which he pretended to aſcribe his intromiſſions; 
which was not ſuſtained, becauſe, having his father's writs in his hands,” 
he could not be ignorant of his father's infeftment ; and his procuring 
the precept of clare conſtat as heir to his grand-father, which he knew 
to be we” 7 was but a mere pretext to immix himſelf in his father's 
heretage, without repreſenting him according to law. Stair, 23d No- 
vember 1671, Roriſon contra Sinclair..— The like. Home, Ja- 
nuary 168 5, Maxwell contra Corſan. 

A D1sPos1T10N by the father to the ſon, tho' in the father's cu- 
ſtody at his death, he having lived in familia with his ſon, EW 
rate the ſon when purſued. as intrometter with his father's heirſhip 
moveables. Durie, 3oth January 1630, Calderwood contra Porteous. 
he heirſhip being confirmed promiſcuouſly with the reſt of the 
moveables, and the apparent heir — right from the executor, the 
confirmation, tho' not effectual to carry the heirſhip, was founded u- 
pon as a colourable title to ſhew that the apparent heir had not ani- 
mus immiſcendi, ſince he meddled by a ſingular title. This was re- 


pelled, it being offered to be proved, that the executor was the appa- 


rent heir's own ſervant, confirmed for the a nt heir's behoof. Stair, 
roth June 1663, Gordon contra Leith. rie, Spotiſwood, (Heir) 
16th December 1630, reli of Ker contra Ker. — A man 
who had two diſpoſitions from his father, the one of heretage, the o- 
ther of moveables, having, without warrant, intrometted with the 
heirſhip moveables, judging theſe to be comprehended under one of 
the two, tho' not named; the Lords found that the vp ghee 
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ſhip was a ſeparate ſubject, and not being expreſly convey d, that his 


intromiſſion therewith made him liable paffive. Fountainhall, iſt July 
1707, Inglis contra Elphingſton. 


Ax apparent heir having diſponed his father's lands, taking the di- Ditponin 
ſponee 5 ants to relieve bin 4 for which the = granted er a 
him bond for a certain ſum; this was found a behaviour, tho' nothin _ 
followed thereupon, neither the apparent heir infeft, nor the bond — 4 

Stair, 3oth July 1672, Foulis contra Forbeſes. 


Ax eſtate being provided, in a contract of marriage, to heirs-male, Diſchargidg 
and there being daughters of the marriage, who, after the father's 97 7enquncing 
deceaſe, renounced their intereſt in favours of the heirs-male; upon a — © bim. 
valuable conſideration; this was not found a behaviour, ſeeing they 
had not diſponed or diſcharged any thing * could ſucceed to, but 
only got a ſum from the heir- male in way of gratuity, to grant a re- 
nounciation voluntarily, which they could have been compelled to grant 
in law; and here the creditors were not at all prejudged. Gilmour, 

June, Newbyth, Stair, 5th July 1666, Scot contra heirs of 
line of Auchinleck. — An _—_ heir, after his predeceſſor's de- 
ceaſe, having ratified a death-bed diſpoſition, the Lords found, That 
his getting a valuable conſideration for his conſent did not make him 
liable, ſeeing he had done no deed tending to convey any right in the 
defun&, which might have been affected by the creditors ; and the heir's 

ivilege of challenging a death-bed is purely perſonal. Stair, 
19th July 1676, Nevoy contra Lord Balmerino — As little will the 
ſumptive heir's renouncing in his father's favours his intereſt in the 
irſhip moveables, import a behaviour, tho' he get a valuable conſi- 
deration therefor. Durie, 24th February 1636, Ld, Meidhope contra 
Hepburns. — An apparent heir having, in a tranſaction, ratified an ap- 
vriting led againſt his predeceſſor, and renounced the benefit of the le- 
gal, this was found a beltaviour ; for it was giving away the defunct's 
right of reverſion to the diſappointment of the creditors, who had no 
acceſs thereafter to redeem the appriſing. Durie, 10th February 1642 
Johnſton contra Johnſton. — An adjudger having, after the legal was 
expired, ſold a part of the lands, giving warrandice only from fact and 
deed ; and becauſe his right was doubted by the purchaſer, the appa- 
rent heir of the debitor, obliging himſelf to deliver to the purchaſer 
the writs of the lands to purge incumbrances, and to give abſolute 
warrandice, whereby it was contended, that he was really the diſpon- 
er, and the adjudger only a bare name; the Lords found, That the 
apparent heir's granting the bond of the tenor aforeſaid, imported a 
viour ; but, on a reclaiming bill, their Lordſhips ordained the caſe 
to be further heard. Fountainhall, 28th June 1711, Dick contra 
Carſta; | | 


A FeU-CHARTER granted to a young man, in contemplation, that ig, 
his father and 8 paſt all — been kindly rental- N. — * 
lers in that land, was found not to infer a behaviour, tho it was pled, much where- 
That it was upon his father's account he got this benefit. Fountain had ao intereſt. 
hall, 13th December 1698, Moffat contra Atchiſon, | 
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Purſuing for Ax apparent heir of ward-lands, who gets an aliment modified to 
an aliment. Him in terms of act 25, parl. 1491, is thereby ſubjected to the paſſive 
titles, becauſe his claim is not Juper jure nature, but as heir. Had- 
dington, 2oth Nevember 1610, Maſter of Boyd contra Lord Camp- 

bell. Durie, 12th February 164 5, Hepburn contra Seaton, 2 


Aſſumins A apparent heir of a Nobleman aſſuming his eceſlor's ti 
— rel. is not 22 Erſkine, 25th March 1606 Land Sn. le 1 
eis. Hay. — The Lords found a peerage and office of M was an- 
nexed to the blood, and not in commercio, and that the uſing the title, 
and exercing the office made no paſſive title. Hareus, (Airs) 2d 
February 1682, Bowar of Kilmidrum contra Earl Mariſhall. 


Proponing PROPONING a defence of payment, is not ſuch a geſtio, as to make 

a defence of the defender liable in any other proces. Auchinleck. (Heir, Spotiſ- 

mene. wood, (Heir) Durie, 16th July 1629, Murray contra Roſs. Spotiſ- 
wood, (Heir) 10th July 1630, Whitlaw contra Ruthven, Spotiſwood, 
(Heir) 26th January 1631, Chalmers contra Boſwell. Dirleton, 20th, 
Stair, Gosford, 21ſt January 1675, Telfer contra Corſan. 


Founding a A D1$POS1T10N being granted upon death-bed in prejudice of the 
defence upon apparent heir, but with this condition, That the diſponee ſhould de- 
the predecel” nude in favours of the children of the apparent heir, whenever 

ſhould exiſt; and the apparent heir granting a truſt bond, in order to 
have the ſubject adjudged from him as repreſenting the defun&, and 
getting a backbond, obliging the truſtee to denude of the adjudication 
to him, the apparent heir, in liferent, and his children in fee; and in 
a proceſs, at the inſtance of theſe children, againſt the death-bed diſpo- 
nee, to denude in their favours, in terms of the above condition, the 
truſtee appearing and objecting, That the diſpoſition was on death-bed, 
and confine null, which the children debarr'd him from pleading, 
in regard he no other intereſt than as truſtee aforeſaid, verify'd by 
the backbond granted to their defunct father: It was found, That the 
faid children, pleading thus upon their predeceſſor's evident, not as giv- 
ing them a right, but to ſhew that the truſtee had no right to compete, 
did not infer the paſſive title of behaviour, nor did ſo much as ſubject 
_ in valorem. Home, July 1717, Wilſon contra Heirs of 
hort. | 


; BEHAVIOUR was not ſuſtained upon the defender's paying divers 
pradetelles of his father's debts after his deceaſe. Durie, Auchinleck, (Heir) 26th 
debts. January 1628, Commiſſary of Dunkeld contra Abercromby. — An 

apparent heir's making payment of the duties contained in a back- 
tack, ſet by a wadſetter to his predeceſſor, was found to have thereby 
behaved as heir. Auchinleck, (Heir) Spotiſwood, (Heir) 14th Fe- 
bruary 1629, Douglas contra Lawſon. , 

AN apparent heir being conveen'd upon this medium, That by a letter 
to the defunct's debitor he deſired him to pay what he owed the defunct 
to one of his, the defun&'s, creditors, and obliged himſelf to warrant the 

payment; and it being urged, That an apparent heir's uplifting heritable 

debts to pay the defunct's debt is a behaviour, and any body's uplifting 
of moveable debts for ſuch an end is vitious intromiſſion, and the ap- 


f | pointing of a debitor to apply the payment ſuch a way, is equivalent 
| to 


. — — et. i. 
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to the ſo upliſting and applying. Anſwered for the defender, intro- 
miſſion only with ing in the defunct's poſſeſſion at his death, 
doth infer a paſſive title, which cannot be charged upon the defender, 
who did not intromet with or give up the debitor's bond, or diſcharge 
the debt, but only interpoſed with the debitor to ſatisfy ſuch acreditor, by 
obliging himſelf to warrant the payment; and the money paid was not 
the delüncks, ſeeing the debitor remained bound after the payment as 
much as before. The Lords aſſoilzied from the paſſive title. Har- 
cus, (Heirs) 16th December 1682, Thomſon contra Anderſon. 


A SRI found ſufficient to verify the defender to be heir paſſive, Serving heir 
tho' it was not retoured to the chancery. Haddington, 26th Novem- — . 
ber 1594. contra Durie, 7th December 1621, Clark 
contra Ld. Balgony. Durie, 16th February 1627, Simpſon contra 
Ld. Balgony. — A ſentence and ward of court within burgh, where- 
by the defender was recognoſced, by teſtimony of witneſſes, to be eldeſt 
ſon and heir to the defunct, was found not to prove him heir paſſive, 
ſeeing there was no ſaſine following upon it. Durie, 224 Novem- 
ber 1628, Goodlet contra Adamſon. — The taking out brieves from 
the chancery in order to ſerve heir, was found not a behaviour, the 
ſame not having been followed out. Stair, Gosford, 28th June 1670, 


_—_— — 


Eleis contra Carle. 


Tur e title was not ſuſtained upon the perſon his having, in Deſigning 
a writ, deſign'd himſelf as heir, and rofeſſed himſelf to be heir, not —_ air bt 
being in re hereditaria. Durie, * January 1627, Ld. Glenkindie 
contra Crawford. Durie, 8th July 1628, Dunbar contra Leſlie. 


An apparent heir having granted a ſimulate bond, in order to lead Bebaviour 
an adjudication of his predeceſſor's eſtate ; his intromiſſion, by virtue g*rua oo 
of this title, was not reckoned a behaviour, being fingulari titulo, and 
not as heir. Stair, Gilmour, 22d January 1662, Glendinning contra 
Earl Nithſdale. — But upon this occaſion the Lords publiſhed an act 
of ſederunt, 28th February 1662, declaring, © That it ſhould be ge/ft:o 
* pro herede to intromet upon ſuch ſimulate title, whether the a 
« priſing was expired or not. This act was extended to intromiſ- 
fion had in virtue of an appriſing, led upon the apparent heir's juſt and 
true debt, contrafted by him before bio in apparent heir, without 
any view to be the foundation of an appriſing _ the predeceſſor's 
eſtate. Stair, 19th July 1676, Nevoy contra Lord Balmerino. Stair, 
Dirleton, rath — 1676, inter eaſdem.— An appriſing led 
upon the debt of the apparent heir, whether real or ſimulate, does not 
infer behaviour, unleſs the apparent heir go on to intromet upon that 
_ title; > in a queſtion with the defunct's creditors, the apparent 

heir, tho' he intromet not, is liable to them to the extent of his own 
debts affecting the eſtate ; at leaſt, he _ to purge the appriſing, 
to the effect 45 defunct's creditors may have acceſs to the Krack 
eſtate, without being incumbered with the apparent heir's debts. Fal- 
coner, 3d November 1682, Blyth contra Lawſon. — And the appa- 
rent heir being charged to enter, was not allowed to renounce, till 
he ſhould firſt ſo purge the eſtate. Stair, Dirleton, 8th November 
1676, Jeffray contra Murray, 

Vor. II. 1 By 
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Behavior By act 24, parl. 1695, it is enacted, © That if any apparent heir 

upon act 1695: « ſhall her — to 2 his predeceſſor's eſtate, — ſhall purchaſe 
* any right thereto, or any right affecting the ſame, whether redeem- 
« able or irredeemable, otherwiſe than as the higheſt offerer at a pu- 
te blick ſale, his foreſaid poſſeſſion, or purchaſe, ſhall be repute 4 4 
cc haviour as heir, and an univerſal paſhye title. This clauſe was ex- 
tended to purchaſes made during the life of the predeceſſor ; tho' it 
was urged, that the character of apparent heir commences no ſooner 
than upon the predeceſſor's deceaſe. Fountainhall, Forbes, 7th 25 une 
1710, Watſon contra Brown. — The like, with regard to a diſpoſi- 
tion in fayours of the eldeſt fon, reſerving the granter's liferent. Bal 
rymple, 24th November 1714, Mercer contra Leith. 


; Saviour AN 2 heir's intromiſſion with the heirſhip moveables of his 
able? * predeceſſor who died at the horn, which infers behaviour, the gift of 
eſcheat not being declared before intromiſſion, was found not purged 
by the declarator of eſcheat, afterwards obtained and , in by 
him before the proceſs was moved againſt him upon the paſſive titles: 
For, having once behaved as heir by intromiſſion with the heirſhip, 
there was a jus gue/itum to the creditors, which no poſterior ſtep taken 
by the apparent heir could deprive them of. Spodifivocd, (Heirs) 15th 
February 1633, Bane contra Mitchel. — But in the progreſs of our 
law, as this paſſive title came to be conſidered like vitious intromiſſion, 
a penalty upon the heir for defrauding creditors, rather than a proper 
geſtio pro herede ; it was found, That if the declarator of t is 
obtained before the heir is attacked upon his intromiſſion, this is rele- 
vant to purge the behaviour. And indeed there is reaſon for the opi- 
nion, ſeeing the creditors cannot juſtly quarrel the heir's 2 
with moveables, which would not have belonged to them, but to the 
donatar of eſcheat, tho he had not intrometted. Stair, 10th June 1674, 
Lady Spencerfield contra Hamilton. — And upon the fame footin 
it was found, That the apparent heir's intromiffion with the heirſhip 
moveables, was purged, he having obtained before intenting of the 
cauſe a pift of his father's eſcheat, which did not need declarator, be- 
cauſe one cannot declare againſt himſelf. Stair, Dirleton, 1oth Fe- 
bruary 1676, Grant contra Grant. 

Ix T RoMISsON with 4 goods found purged by the heir's 
obtaining warrant from the Lords direct to the Bailies of Edinburgh, 
to make inventary of the goods in his father's houſe ; and which in- 
ventary was accordingly made before proceſs againſt him at the in- 
ſtance of his father's creditors. Durie, 14th February 1629, Steven 
r paſſive title of be- 

AN apparent heir having ſubjected hi to we title of be 
Wh agg + intrometting — his own hand with his predeceſſor's writs 
and evidents, and having thereafter within year and day entred heir 
cum beneficio inventarii, be pleaded, That the paſſive title of behaviour 
was T . by his entring heir cum beneficio, juſt as vitious intromiſſion 
is purged by a poſterior confirmation. Anſwered, The act 1695 gives 
not the benefit of inventary to thoſe who have had any prior intro- 
miſſion with the defunR's eſtate, and therefore the heir cannot plead 
upon his inventary. The Lords repelled the defence. 14th Novem- 
ber 1723, Wilkieſon contra Alves. 


Lucrative 
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Lucrative Succeſſor poſt contractum debitum. 


Tur Lords found, That a charter granted to an heir, of the lands . The diſps- 
whereof his father was heretor before the faid charter, flowing from go from che 
no deed done by the father to the ſon, but proceeding upon another father. 
party's reſignation in favours of the ſon, having no dependence on or 
relation to the father's right, made not the ſon to be lucrative ſucceſſor 
to the father in theſe lands. Durie, 8th July 1628, Dunbar contra 
Leſlie, 


A D1sPos1T10N to a younger ſon makes him not lucrative ſucceſ- The diſps- 
ſor, becauſe he is not alioqui ſucceſſurus. Stair, 28th February 8 
1662, Hamilton contra M*Farlan. ---- A diſpoſition from one brother in che ſubject 
to another makes not the diſponee lucrative ſucceſſor, ſeeing the dif 
ner has hæredes propinquiores in ſpe. Stair, Gilmour, 22d Novem 
1665, Scot contra Boſwel. Stair, Gosford, 17th December 1672, 
Lady Spencerfield contra Ld. Kilbrachmont. Stair, 22d December 
1674, bein portioners of Seaton contra Seaton. Lands which were 
. to heirs- male, which failing to the King, being diſponed to the 
heir of line, were found not to make her liable to the diſponer's debts 
as ſucceſſor titulo lucrati vo. Gosford, roth July 1668, Stewart contra 
Denniſtouns. --— A younger ſon was found lucrative ſucceſſor accept- 
ing and uſing a diſpoſition of his father's lands, wherein he would have 
ſucceeded as heir of a marriage. Stair, 22d February 1681, More 
contra Ferguſon. Dalrymple, 16th November 1698, Elliot contra 
Elliot. ---- One of three heirs portioners, /c:z. the only daughter of a 
ſecond marriage, by accepting of a gratuitous diſpoſition from her fa= 
ther of his whole means and eſtate, excluſive of her other two ſiſters 
by the former marriage, is liable in ſolidum for her father's debts tan- 
quam ſucceſſor titulo lucrativo, poſt contractum debitum, without neceſ- 
ſity of diſcuſſing the other ſiſters as heirs portioners of line. Durie, 
1 5th February 1634, Orr contra Watſon, ---- But in this caſe, action 
of relief was reſerved to her againſt her two ſiſters, who had got plen- 
tiful proviſions from the father, equivalent, as was alledged, to the 
land-eſtate diſponed to the defender. Durie, 21ſt March 1634, inter 
eoſdem. The family-eſtate being diſponed by the proprietar to the 

deſt fon in liferent, and the eldeſt grandſon in fee; this was found to 
make the ſon lucrative ſucceſſor, tho' he pleaded, That the liferent ſet- 
tled upon him could not infer this paſſive title, ſeeing a liferent is not 
a right to which one can ſucceed ; but this was not reſpected, ſeeing 
the liferent to himſelf, and the fee to his eldeſt ſon, was the ſame as 
making him fiar ; beſides, that, during his life at leaſt, the grandſon 
fiar could not be ſubjected to this paſſive title, not being alioqui ſucceſ- 
ſurus to the diſponer. Durie, Spotiſwood, ( Sucroſe ) 23d March 
1636, Forbes contra Fullerton of Kineber. In the like caſe, the 
— fiar, after the death of his father the liferenter, was found 


ucrative ſucceſſor. Durie, 29th January 1639, Lady Smeiton contra 


An eldeſt ſon to whom the family-eſtate was difpon'd pot contraum What if che 
debitum, predeceaſing the father = poner, a proce 
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his ſiſter after the father's death as repreſenting her brother, and there- 
by liable præceptione, as the brother himſelf would have been had he 
ſurvived the father; the Lords found it relevant to make the defender 
liable, that ſhe was infeft, as ſerved heir in ſpecial to her brother in 
the lands diſponed to him by their father; but found her intromiſſion 
with the rents of the ſaid lands after her father's deceaſe, if ſhe was not 
infeſt therein, only relevant to make her liable in valorem of her intro- 
miſhon, becauſe ſhe might be in bona fide to continue her brother's pof- 
ſeſſion, without enquiring into his title, being willing torepreſent him; 
but found no other repreſentation of her brother relevant to make her 
— = any thing. Dalrymple, 24th January 1717, Henderſon con- 
tra on. 


Diſpoſition ONE having . a diſpoſition to a third party in truſt, for behoof 
in cruſtfor be- of his apparent heir, which was afterwards conveyed to the apparent 
— heir. heir, and he thereby in 1 ; this was not found to ſubject him 

to the paſſive title, but he was only made liable in valorem upon the 


act 1621. Stair, 14th January 1662, Harper contra Home. 


What muſt . AN aſſignation of an heretable bond by the creditor in favours of his 
be the narure eldeſt ſon, found a preceptio, tho the bond was for no greater ſum 
diſponed, to than would be a ſufficient proviſion to him, not conſidering him as 
— _ heir ; but if the ſon was ab ante creditor to the father, by a bond of 

225 proviſion or otherwiſe, an aſſignation to him of an heretable ſubject is 
not a præceptio, becauſe it does not make him a lucrative ſucceſſor. 
Stair, Newbyth, 2d December 1665, Edgar contra Colvils. — Ac- 
cepting a diſpoſition to moveables will not infer this paſſive title, be- 
cauſe in theſe the apparent heir is not alioqui ſucceſſurus. Stair, 7th 
February 1679, Hamilton contra Hay. 


The diſpo- IT being covenanted in an eldeſt ſon's contract of marriage, That 
firion how far the tocher of 8oo0o merks ſhould be applied for redeeming a wadſet, 
nerous,to elide and that the lands wadſet ſhould be —_— by the father to the el- 
the paſſive deſt ſon and his heirs, a diſpoſition by the father in implement of the 

; contract, tho' in part lucrative, becauſe the lands were worth more 
than the wadſet ſum, was found not to infer a præceptio, the fon of- 
fering to reſtrict himſelf to the wadſet, and that the lands ſhould be 
redeemable from him accordingly. Durie, 14th January 1637, Courty 
contra Weemyſs. ---- An obligation in a contract of marriage, to 
vide the eſtate ne is not an onerous cauſe to 

ect the eldeſt ſon, to whom the eſtate is afterwards diſponed, from 
ing liable as lucrative ſucceſſor ; becauſe the obligation im no 
more than that the eldeſt ſon ſhall ſucceed, which of courſe him 
liable to all the debts ; and therefore, as he has no claim to be infeft 
during his father's life, ſuch infeftment is a plain præceptio hæreditatis. 
Stair, 29th November 1678, Higens contra Maxwell. The like 
where the obligement in the contract is to provide the conqueſt to the 
heirs of the marriage. Forbes, 2 1ſt November 1705, Gileſpie contra 
Gileſpies. ---- To elide this paſſive title it was alledged, That the diſ- 
ſition was not merely gratuitous, but for onerous cauſes near equi 
ſent to the worth of the lands diſponed ; the Lords, before anſwer, or- 
dained the defender to produce his diſpoſition and all inſtructions of the 
cauſe onerous, that they might conſider ec copper ol 
quay 
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quality in the price. Stair, 22d November 1661, Boſwal contra Boſ- 
wal. Stair, 14th January 1662, Harper contra Home. -—- A diſpo- 
ſition of lands in an eldeſt ſon's contract of marriage was found not to 
make the ſon lucrative ſucceſſor, ſeeing the father got the tocher of 
t0000 merks, and the ſon was burdened with 14000 merks of debt be- 
ſides the father's liferent, tho' this onerous cauſe was within half the 
value of. the land ; but then the ſon was found perſonally liable for 
the value of the land fo far as lucrative, with annualrent from the date 
of the contract, being the price of land. Stair, 17th, Gilmour; 
21ſt June 1664, Lyon contra Ld. Elſick. -In a diſpoſition of lands 
by a woman to her eldeſt ſon, bearing to be for ſums of money, the 
Lords found, 'That if the onerous cauſe were proved, tho' not equal to 
the worth of the land, the defender ſhould not be liable in the 22 
title, but only invalorem, in quantum lucratus erat, without neceſſity of 
a reduction. Stair, 15th February 1676, Hadden contra Halyburton. 
Lands being diſponed to an eldeſt ſon bearing onerous cauſes, the 
Lords admitted the onerous cauſe to probation, and thought, that if the 
cauſe onerous was ſhort of the worth conſiderably, as within the half 
or the like, it would infer the paſſive title, but if near the worth, it 
would not, tho there might be place for reduction upon the act 1621 
to reach the excreſcence. Stair, 2gth November 1678, Haiggens 
contra Maxwell. ---- A diſpoſition to an eldeſt fon, bearing for love 
and favour, and containing a perſonal faculty to the father to redeem 
upon payment of twenty ſhillings Scots, was found to be a præceptio, 
tho the ſon offered to inſtru that his father was debitor to him in 
more than the worth of the lands, by intromiſſion with what was le- 
gated to him by an uncle. Gosford, 22d November 1671, Beattie 


contra Roxburgh. 


Ir the diſpoſition be before the exiſtence of the debt, tho' infeft- Abe debt 
ment be after, there is no room for the paſſive title. Durie, 23d Fe muſt be ance- 
bruary 1637, Lighton contra Ld. Kinaber. Stair, 23d July 1678, dd 
Ferguſſon contra E — A diſpoſition of lands in favours of an 
eldeſt ſon, an infant, reſerving the father's liferent, and containing a 
reſerved faculty to redeem upon payment of a roſe-noble, was found 
not to ſubject the heir to the payment of debts contracted after the 
date of the diſpoſition, tho in lain ſenſe of the matter, the alie- 
nation took place no ſooner than the father's death. But as this is a 
rigorous paſſive title, there was no place for a favourable extenſion, 


Dirleton, 7th June 1674, contra Hepburn. 


A Decxeer of violent profits againſt a father, being after the What under- 
diſpoſition by him in favours of his el ſon, was drawn back to n 
decreet of removing, which was before the diſpoſition, in order to be 
a foundation for the paſſive title, becauſe the claim for violent profits 
did ariſe from the father's refuſing to remove after warning, which the 
decreet of violent profits did no more but liquidate. Spotiſwood, (Suc- 
ceſſors) Auchinleck, (Heir) 14th January 1634, Ogilvie contra Ld. 
enfir. ---- A ſon, as lucrative ſucceſſor poſt contractum debitum, was 
found obliged to enter heir to his father the wadſetter, in order to re- 
ſign in favours of the reverſer, becauſe there was an obligation in the 
contract of wadſet to reſign upon payment, which was before the ſon's 
diſpofition, tho? the order of 209 and repayment of the wad- 
Vor, II, ſet 
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ſet ſam to the father was after it. Dirleton, 14th, Stair, 1 8 Janu- 
ary 1668, Earl Kinghorn contra Ld. Udney. A party being hol- 
den as confeſs'd upon an accompt referred to his oath, the Lords found 
his eldeſt ſon liable to pay the debt as lucrative ſucceſſor, by a diſpo- 
fition poſterior to the accompt, tho' prior to the decreet, holding him 
as confeſs d. Forbes MS. 22d July 1714, Douglas contra Calbe. 


What fort ef A PARTY who had only one ſon, and by a deceaſed 
2 have da ter, diſponed his eſtate, firſt to the grandchildren, and thereafter 
this action to his fon, who obtained himſelf firſt infeft. In a competition, the 
title! Lords found, That tho' the ſon had the firſt complete right, yet ſee- 

ing he became thereby lucrative ſucceſſor, he was bound to warrant 
his father's deed in favours of the grandchildren, and could not quar- 
rel the ſame; upon which ground the grandchildren were preferred. 
Fountainhall, Forbes, 2 1ſt November 1705, Gileſpie contra Carſes. 


Acceptance IN a purſuit upon this paſlive title, the Lords found the defender 
of the diſpoli- able upon his bare acceptance, tho he had made no uſe of the diſ- 
88 Jo and was ſatisfied to renounce the ſame; which, it was found, 

| could not do, after being delivered to him. Dirleton, 8th July 
1676, Johnſton contra Rome. - 


This paſſive IT was ſuſtained as a defence in a purſuit upon the paſſive title, 
ticle how pur- That the diſpoſition in the defender's favours ſtood reduced, tho the 
W reduction was in abſence. And the purſuer urging, That the defen- 

der ought at leaſt to renounce his diſpoſition, in order to give him, the 

purſuer, acceſs to compriſe the lands; this was not found 1 
— the purſuer might ä and if the defender ſnould there- 
after get the better of the reduction, and inſiſt upon his diſpoſition, 
then would there be place for the 5 title. Durie, 1 5th January 

1633, Kinnier contra Ld. Eaſt-Niſbet. It was found relevant to 

purge this paſſive title, that the heir's right was reduced in foro con- 

tentioſo by one of the father's creditors. And it being replied, That 
the heir got a ſum of money for ratifying the decreet of reduction; 
this was not reſpected, becauſe it was taking a ſum not to be ſucceſſor. 

But the Lords found, That if the purſuer could qualify any prejudice 

by this ratification, it might be con how far ſuch prejudice would 

be ſufficient to bind this paſſive title upon the heir. Dare, 27th Ja- 
nuary 1636, Straiton contra Chi | 


Bond diſpe- A FATHER having aſſigned ſeveral bonds to his apparent heir, with- 
ned — 1 out ſpecifying whether they were heretable or moveable; and the 
ker. bie in on. bonds being thereafter retired and cancelled, the Lords preſumed the 
der to inſer che bonds to be heretable, in order to infer the title of lucrative ſuc- 
paſſive title. ceſſor. Stair, 7th February 1679, Hamilton contra Hay. 


Accepting of a diſpoſition with the burden of debts. 
The diſp> Our having diſponed a tenement to'a ſtranger, with this provi 


de whether . That the diſponee, ting of the diſpoſition, ſhould bound 
he wil op * e Fo — granter's heir; in a. proceſs for pay- 
or repudiate. ment of the the annuity, the defence was, That he nene 
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folved, whether he would accept of the diſpoſition, and there is no 
law obliging him to accept within a limited time. Anſwered, This is 
implied m he nature of the thing; it would be unreaſonable to bring 
the purſuer under the neceſſity of entring heir, and ſubjecting him- 
ſelf to all the predeceſſor's debts, in the view of carrying a ſubject, which 
might be taken from him the next day by the diſponee; and it would 
be as unreaſonable for the diſponee to ſtand filent, and neither touch the 
rents himſelf, nor allow them to be touched by the purſuer. The 
Lords found the defender muſt either accept or repudiate. 21ſt De- 


cember 1737, Montgomerie contra Montgomerie. 


In a purſuit at the inſtance of creditors, upon 288 title, That Acceptance . 
the defender had · accepted of a diſpoſition from the defunct, with the we ge infer- 
burden of his debts, it appeared that the defender had borrowed up the 
diſpoſition from the commiſſar-clerk, in whoſe hands it lay ſequeſtred 
after the debitor's deceaſe, and his acceptance being referred to oath, it 
was acknowledged, That, upon a tranſaction with the heir of line, he 
had renounced it in her favours, and got 2200 merks, but which, he 
added, was a gratuity for his ſervices. The Lords found the accep- 
tance cafficiendy roved, the renounciation being in favorem, and res 
ipſa loquebatur, hat the money was given for the renounciation. Here 
heir was ſerved cum beneficio inventarii. Fountainhall, 8th June 
1699, Creditors of Ord contra Lutefoot. 


Ons having made a tailzie of his eſtate to heirs-male, containing a The accep- 
clauſe, bearing, L. 20000 to be paid to his oy Cm out of the 942.19 what, 
te lands;” in a purſuit for payment, the heir d, That he was not ly liable? 
perſonally liable, and that the purſuer might inſiſt againſt the eſtate 
upon her real burden. The Lords found the defender perſonally liable, 
in reſpect the clauſe bore the ſum to be paid, which imports a perſonal 
obligation; but in regard the ſum was appointed to be paid out of the 
lands, they found the defender liable o J to ſell the lands, and apply 
the price for the purſuer's payment, and therefore they decerned a- 
gainſt him perſonally, ſuperſeding execution for a year, that, media 
tempore, he might do diligence to ſell and uplift. Stair, 24 December 
1662, Clark contra Clark of Pittencrief. — Where a diſponee is not 
taken bound perſonally to pay, but the ſubje& only diſponed with the 
burden of debts, he is not perſonally liable by acceptance, further than 
to the extent of his intromiſſions. Stair, 8th December 1675, Thom- 
ſon contra Creditors of Thin. — Acceptance of a diſpoſition, © bur- 
te dening the receiver to pay the granter's debts,” ha: on the receiver 
liable univerſally, without regard to the extent of the ſubject diſponed. 
Fountainhall, zd December 1678, Ld. Wamphray contra Johnſton; 


Apparent heir three years in poſſeſſion. 


Ax a t heir three years in poſſeſſion of an infeftment of annu- pre gecef- 
alrent, having uplifted the ſame, and granted diſcharge and aſſignation, for's eſtate 
it was found, another apparent heir paſſing him by, and ſerving what! 
in the annualrent to a remoter predeceſſor, could not quarrel the _—_— 
charge and aſſignation. January 1729, Competition betwixt Lor 
Halkecton and Drummond, ---- The defunct's eſtate, wherein ”_ 
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infeft, being a wadſet, holding baſe of the reverſer, wherein there 
was a back-tack, continuing the reverſer in the poſſeſſion, and oblig- 
ing him to pay the neat annualrents of the wadſet ſum in name of 
tack-duty ; the apparent heir of the wadſetter uplifting theſe tack- 
duties for three years, this was found a poſſeſſion in terms of the ſta- 
tute, ſo as to ſubject the next 11 who paſs d him by, to his 
onerous debts and deeds. 1 th 1733, Johnſton contra Steil 
of Bowrhouſes, | 


What fore Tux poſſeſſion of a relict by a liferent right, granted by her huſ- 
laden che gf band the defunct proprietar, found not to be the a 2 poſeſ- 
ſive title? ſion, in the ſenſe of the act 1695, ſo as to involve the heir paſſing him 
by in a paſſive title. 19th December 1733, Johnſton contra Steil of 


Bowrhouſes. | 


mn he heir , Pos$ESS1ON alone was found not ſufficient to make the apparent 
ed, bare po. heir liable, who had neither ſerved heir to the laſt infeft, nor ſucceed- 
ſeſſing oor ſuf- ed to him by adjudication on his own bond. 12th February 1736, 


1 8 Lady Rattar contra apparent heir of Rattar. 


Debesand ONE paſſing by an apparent heir, three in poſſeſſion, ſerving to 
— — 7 was found obli — a deftination of 
rpreted ? > os . 

ſucceſſion made by the apparent heir in his contract of marriage. Home, 

17th January 1724, Muirhead contra Muirhead. —But is not bound 

to fulfil the gratuitous debts and deeds of the apparent heir. Home, 

a6th January 1726, Marquis of Clidſdale contra Earl Dundonald. 

February 1727, Mitchel contra Wilſon. 


Effect ofthe AN adjudication againſt an apparent heir for his own debt, who had 
paſſive title. been three years in poſſeſſion without infeftment, was found not a ſuf- 
ficient ground of preference in a yore "apy for mails and duties, with 
a diſpoſition from a perſon infeft as heir to the remoter predeceſſor laſt 
infef, without prejudice to the adjudger to purſue the heir, paſſing b 
the immediate predeceſſor as liable paſive for his debt. Forbes, 1 
July 1707, Simpſon contra Hamilton. | 


Relict a, ONE paſſing by an apparent heir three years in poſſeſſion, and ſer- 
| ryan, >, rr predeceſſor, has relief of what dabes he pays of the 
heir's Karate APPAreNt heir's, againſt the apparent heir's repreſentatives in any ſepa- 
eſtare, rate eſtate. Home, January 1727, Marquis of Clidſdale contra 

Earl Dundonald. | 

N.B. Tux clauſe in act wy D wy 1695, which founds this paſſive 
title, is in the following terms, That if any man, ſince the firſt January 
4 1661, have ſerved, or ſhall hereafter ſerve himſelf heir, or by adjudi- 
* cation on his own bond hath, ſince the time foreſaid, ſucceeded, or 
c ſhall hereafter ſucceed, not to his immediate predeceſſor, but to one 
rc remoter, as paſſing by his father to his goodfir, or the like, then, and 
tte in that caſe he be liable for the debts and deeds of the perſon 
«* jnterjected, to whom he was apparent heir, and who was in the 
* poſſeſſion of the lands and eſtate to which he is ſerved for the 
* ſpace of three years, and that in ſo far as may extend to the value 
of the ſaid watt aps eſtate, and no further.” 


Vitious 
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Vitious Intromiſſion. 


A Wipow's intromiſſion with a ſmall quantity of the defunct's The intro 
goods, viz. ſelling of five bolls of corn, killing four or five ſheep, and pen mult 
retain) irty more yet extant, was found not ſufficient to conſtitute Pg 5 
her univerſal intrometter, fo as to be liable for the whole debts, but 
only to make the particulars forthcoming. Durie, 5th December 1623, 
Scot contra Livingſton. — A woman was found liable as intrometter 
with her huſband's 2 tho' all her intromiſſion was only 
with wares in his ſhop, which were ſold for the neceſſary aliment of 
5 and children, Bow no other means wherewith to entertain 
. Durie, 20th March 1624, Cochran contra Sturgeon, — The 
defender having fold a little timber bed and a pint ſtoup belonging to 
her defunct fiſter, with whom ſhe lived in the ſame houſe, this found 
- to make her liable as vitious intrometter. Here the proceſs was in ab- 
ſence. Durie, th February 1636, Mowat contra Pennie, A par- 
ty who intrometted with a horſe belonging to the defunct, a hat, an 
iron ſaw, a cheſt and a brazen piſtollet, found liable univerſally, having 
no title or pretence of a title. This alſo in abſence of the defender. 
0 Durie, 12th January 1633, contra Bruce. — It was found a 
vitious intromiſſion in a ſon, who was of the ſame employment with his 
defun& father, to make uſe of the defunct's tools and inſtruments; 
Gosford, 5th, Stair, 15th June 1675, Ld. Abercairny contra Nicol, — 
Tranſporting of a perſon's cheſts or trunks from the place where he 
died, to the defender's houſe, ſuſtained to infer vitious intromiſſion. 
Forbes, 2gth June 1705, Archibald contra Lawſon. — Mary Wal- 
lace being due the ſum of 1000 merks by bond, a proceſs for payment 
was brought after her deceaſe againſt Eliſabeth Wallace her fiſter and 
John and Mary Kings her children, concluding upon the paſſive title 
vitious intromiſſion; the Lords found it only proved againſt Eliſabeth 
Wallace, That ſhe had ſome ſmall Aba in her cuſtody for the 
behoof of John and Mary Kings, which had been in the poſſeſſion of 
Mary Wallace preceeding her deceaſe, and that ſhe delivered theſe 
moyeables to John and Mary Kings upon their receipt, and found fuch 
cuſtody and delivery , not relevant to infer the paſſive title of vitious in- 
tromiſſion againſt the ſaid Eliſabeth Wallace; and found it proved, 
That the defenders John and Mary Kings did receive from the ſaid E- 
liſabeth Wallace ſome of their mother's body. cloths, a five guinea 
iece of gold, and four ſmall pieces, in value twenty three ſhil- 
5 gs, ſome houſhold furniture that had been in the poſſeſſion of 
their mother before her deceaſe, for which ey . proto in 
roceſs to the ſaid Eliſabeth Wallace ; but in reſpect of the ſmall ya- 
— theſe particulars, and that ſpeci receipts were granted for them 
and of the uncertainty whether the articles of houſhold pleniſhing di 
truly belong to Mary Wallace the mother, or to Mr. John King her 
huſband; and had only remained in her cuſtody after the huſband's 
death without title; and that by the proof it appeared, that the bulk 
of the effects of Mary Wallace had been rouped by John Wallace her 
brother; found, That John and Mary Kings their intromiſſion with 
the ſmall particulars contained in the receipts, could not, in law, be con- 
2 r ber nen ben and therefore not relevant 2 
OL. II. | Inter 
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the ſſive title of vitious intromiſſion againſt them. 26th Janu- 
ary 73% Hark contra Wallace and Kings. hs ; 
ONE having uplifted L. 50 belonging to a defunct, and given his 
receipt for it, was found not liable as vitious intrometter, but only to ac- 
compt for the ſum. Stair, 26th February 1668, Reoch contra Cowan. 


Where poſ- A HUSBAND, after his wife's deceaſe, cannot be conveened as vi- 
ſefſion com- tious intrometter with her goods, to pay her debt, he being dominus 
menced law- . . Vin . | 
fully, the con- 0/077um eius bonorum, and continuing only in that poſſeſſion after her 
ticving in deceaſe, which he once as huſband had lawfully acquired. Durie, Spo- 
poſſeſſion will tiſwood, (Huſband) 16th January 1628, Allan's executors contra Lau- 
incromiſfion. der. Durie, Spotiſwood, ( Huſband) 7th Feb 1629, Brown contra 

Dalmahoy. ---- It being pleaded, That the far of a coalwork, did, after 
the liferenter's death, continue to work by his ſervants with the inſtru- 
ments of the coalwork which belonged to the liferenter ; this was re- 
pelled, it not being properly an intromiſſion, but only a continuation 
of poſſeſſion. Stair, 4 June 1680, Brown contra Earl Lothian. -—-- 
When a perſon enters to the poſſeſſion of the defunct's houſe by war- 
rant of the Lords, his poſſeſſion of the goods in the houſe doth not in- 
fer vitious intromiſſion; unleſs he make uſe of goods, which uſu con- 
ſumuntur, or diſpoſe of goods that are not of that nature, ſuch as beds, 
_— Sc. Dirleton, roth June 1674, Lady Spencerfield contra 
Hamilton. 


What if the IT is no defence againſt vitious intromiſſion, that the party whoſe 
. oy Gap he = are intrometted with died at the horn, becauſe his moveables ly 
ill open to the diligence of creditors, unleſs there were a general de- 
clarator upon the gift. Stair, 7th February 1662, Gray contra Dal- 

gardno. Stair, 27th February 1662, Chalmers contra Dalgardno. 


If theres an WHERE there is an executor confirmed, tho' the goods intromet- 
fd; ted With have been omitted out of the waar yet, as this cannot 
be other than an intromiſſion with ſuch and ſuch particulars, and can- 
not admit of the conſtruction, that the meant to intromet with 
the defunct's goods per uni venſitatem, it will not ſubject him to the 
univerſal paſſive title; beſides, that in ſtrict law the executor is the on- 
ly one who is intitled to gather in the defunct's moveables, and call in- 
trometters to accompt, and the creditors have no action ſave againſt the 
executor. The caſe is the ſame, tho' it be an executor creditor who 
is confirmed; becauſe the univerfitas mobilium may be comprehended 
under ſuch a confirmation, and brought into the inventary. And it 
cannot make a difference in the caſe, that more or leſs is confirmed ; 
but there the creditors have their choice to confirm the ſubje& intro- 
metted with, or to inſiſt directly againſt the intrometter to accompt 
for his intromiſſion. Durie, Spotiſwood, (Univerſal Intrometter) 20th 

June 1629, Douglas contra Tours. See act 20, your 1696. 

Tur Lords found, That ſuper-intromiſſion, ſubſequent to a con- 
firmation, does only infer reſtitution of the value; but if it was prior, 
that the fraudulent concealment makes the executor liable univerſally. 
Hope, (Univerſal Intrometters) 1ſt February 1616, Johnſton contra 
Ker. Durie, Spotiſwood, (Executors) 13th February 1627, Knee- 
land contra Baillie's relict. Fountainhall, 2d February 1697, Ramſay 
contra Carnegie of Phinhaven, Fountainhall, 17th February 1697; 

aſ- 
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Marquis of Tweddale contra Relict and children of Dempſter.— An 
executor having omitted to confirm ſome moveable ſums due by people 
in Holland, which he behoved to know of by the debitor's compt- 
books, and having intrometted with the ſame, the Lords found theſe 
ſums _ omitted, and the intromiſſion to be vitious. Fountain 
hall, 28th January 1678, Anderſon contra Anderſon, 


A GENERAL diſpoſition of moveables, tho' an incomplete right Any colour- 
without confirmation, was ſuſtained to defend the diſponee — being oe 
liable as vitious intrometter. Stair, 27th February 1662, Chalmers levant to elide 
contra Dalgardno. Stair, 6th July 1664, Brown contra Lawſon. Stair, — } 
Gosford, 16th June 1671, Bowers contra Lady Coupar. Stair, 
ith June 1681, ird contra Robertſon. — A general diſpo- 
ſition by the defunct, with an inſtrument of poſſeſſion, found 
to excuſe the diſponee from vitious intromiſſion ; tho' it was dubious 
whether the particulars he intrometted with were comprehended under 
the general words of the deed. Stair, 12th July 1666, Scot contra 
Montgomery. — A relict's intromiſſion in virtue of a clauſe in her 
contract of marriage, providing her to goods and gear acquired during 
the marriage, found not to be vitious, tho' it neither could be a title 
for a brev: manu intromiſſion, nor could there be any claim upon it 
till the debts were firſt ſatisfied, Stair, 23d December 1668, Smith 
contra Mure. 

LETTERS of adminiſtration in England, tho' no title for intromiſ- 
ſion extra territorium, yet ſuſtained as a colourable title to defend the 
intrometter in Scotland from being univerſally liable to the creditors, 
Harcus, (Airs) March 1686, Bell contra Elliot of Dunlabyre. 

Found ſufficient to elide the paſſive title, That the defender did in- 
tromet either by virtue of a gift to himſelf, or by warrant from the 
donatar, tho' the gift was not declared: For his poſſeſſion ab initio 
being in virtue of a title, tho' not perfected, could not be faid to be 
vitious, and guivis titulus etiam coloratus purges the vitiouſneſs of the 
intromiſſion. Stair, Dirleton, 10th June, 1674, Lady Spencerfield 
contra Hamilton. Dirleton, 16th December 1674, Drummond con- 
tra Menzies. — Vitious intromiſſion ſuſtained, notwithſtanding the 
defender alledged he intrometted in virtue of a gift of eſcheat, upon 
which declarator had followed; in reſpe& it was anſwered, That the 

ift was ſimulate, the rebel having been allowed to continue in poſſeſ- 

n until his death, no leſs than thirteen years after the declarator ; 
and therefore the gift of eſcheat was found to be not ſo much as a co- 
lourable title to elide the paſſive title, Durie, Spotiſwood, (Univerſal 
Intrometter) 12th July 1628, Ld. Moriſton contra Ld. Frendraught. 
— The like. Durie, 28th June 1632, Dalrymple of Waterhead con- 
tre Ld. Cloſeburn. Durie, 15th December 1638 Ogilvie contra 0 


V1T10vs intromiſſion is a paſſive title beneficial to perſonal credi- How atid to 
tors only, not to creditors whoſe debts are heretable, where the heir is who® compe- 
ultimately liable. Hope, (Intromiſſion) 18th December 1617, Lord upon cdl pa 
Garlies contra Kilpatrick. Dalfymple, 28th January 1715, Houſton five title 
of Calderhall contra Sir Alexander Maxwell of Monrieth. — Sir Wil- 
liam Menzies ted a bond of aliment to his daughter on deathbed, 
for payment of which, proceſs was intented againſt Sir William's re- 
preſentative, upon the paſſive title of vitious intromiſſion. ”_=_ de- 
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fence was, That tho' this obligation was conceived per modum attus 
inter vivos, yet being granted upon deathbed, and not delivered till 
after death, it was a donatio mortis cauſa, which the granter did not 
deſign to be binding upon him if he reconvaleſced ; and therefore, the 
had not the benefit of the paſſive title vitious intromiſſion, which was 
introduced in favours only of proper creditors of the defunct, ſuch who 
could have compelled him by way of proceſs to implement. And it 
was added, That a donatio mortts caſe in whatever terms conceived, 
is more properly a legacy than an obligation. The Lords found this 
bond to be a debt relevant to ſubject the defender as vitious intromet- 
ter. 5th December 1729, Loch contra Menzies. 
In a proceſs for payment of a bond due by the defunct, at the in- 
ſtance of the heir of line, who had no benefit by the ſucceſſion againſt 
the heir of proviſion, the defence was, That the purſuer was vitious in- 
trometter with the defunct's „and ſo the debt was extinguiſhed 
confuſione ; the Lords refuſed to ſuſtain vitious intromiſſion by way of 
defence, but ſuſtained compenſation to the extent of the purſuer's intro- 
miſſion. Durie, 20th — 1630, Pride contra Thomſon. ---- 
In a purſuit upon the paſſive titles againſt an heir, for payment of the 
defunctꝰ's , the defence was, That the purſuer's cedent was vitious 
intrometter with the defunct's effects, when the debt was in her perſon, 
& confuſione tollebatur obligatio, which muſt be good againſt the aſ- 
ſigney. Anſwered, Vitious intromiſſion is not competent by way of 
defence. The Lords found, That whatever might be ſaid to ſuſtain vi- 
tious intromiſſion by way of defence, had the intrometter herſelf becn 
inſiſting, it was not competent againſt the aſſigney. Stair, 2oth Janu- 
ary 1671, Ramſay contra Henderſon. ---- In a purſuit againſt the heir 
for payment of moveable debts due by the defunct, this objection was 
ſuſtained tho' pleaded for the heir, not for creditors, that the purſuer had 
vitiouſly intrometted with the defun&'s moveables, and that,he could 
not purſue for 33 of debts, Which he himſelf was bound to pay 
without relief from the heir. Dalrymple, 28th January 1715, Hou- 
ſton of Calderhall contra Sir Alexander Maxwell of Monricth. | 


r . 
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This paſ-. CONFIRMATION of the defunct's moveables, before proceſs is com- 
five title how menced at the creditor's inſtance for vitious intromiſſion, purges the vi- 
— an tioſity whoever be the executor. The adminiſtration of moveables af- 
executor iscon-ter the death of the proprietar, belongs to the church; and when one 
— is decerned executor by the commiſſar, it is the ſame as naming him 

; truſtee for ingathering the defunct's _— Aer mg 

he has right to claim every perſon upon a con- 
. the vitious intrometter then 33 accomptable to him, 
and regularly to him only, which of courſe muſt purge the vitious in- 
tromiſſion, becauſe, from the nature of his office, he can inſiſt no fur- 
ther than for compt and reckoning : And tho', even after confirmation, 
action is ſometimes ſuſtained to creditors againſt thoſe who intromet 
with ſubjects left out of the inventary of the confirmed teſtament, 
which in ſtrict law is competent to the executor only; yet that is no 
more but a favourable extenſion for the eaſe of creditors who have once 
commenced a proceſs upon vitious intromiſſion, not knowing that 
there has been an executor appointed, to ſave the circuit ofa new 

againſt the executor, or a confirmation ad omiſſa; and by the common 
rules of law an extraordinary remedy can go no further than the ordi- 
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nary remedy, in place of which it is ſubſtituted. Thus in a purſuit up- 
on the paſſive title vitious intromiſſion, it was ſuſtained as a defence, 
That decreet was already recovered by the executor againſt the defender 
for her intromiſſions. Hope, ( Intromiſſian) Thomſon contra Execu- 
tors of Thomſon.---- Nay, the defence was ſuſtained, where a party, af- 
ter intrometting with the whole goods, obtained a to be con- 
firmed executor, and another beggar to be cautioner, elf being at 
the expence of the confirmation, and obliging himſelf to warrant the 
executor, Durie, 28th July 1626, Tennant contra Tennant. — In 
a purſuit againſt the relict for vitious intromiſſion, the defence was ſu- 
ſtained, That there was an executor confirmed, tho' ſome of the parti- 
culars ſhe had intrometted with were omitted in the inventary : But, in 
the ſame proceſs, ſhe was found liable to accompt to the creditor for 
her intromiſſions, ſo far as not contained in the confirmed teſtament, 
without neceſſity upon the creditor to take a dative ad omiſſa. Durie, 
Spotiſwood, (Executor) 28th March 1632, Maxwell contra Lady 
Stanlie. 


CoNFIRMATI1ON expede before proceſs is moved againſt the vitious 2, If an 
intrometter, purges the vitioſity, at whatever time the confirmation be cg 
taken out; but if the confirmation be within year and day of the pro- within year 

rietar's death, it purges the vitioſity, whatever proceſſes may have 200 — 
| va? raiſed at the inſtance of the creditors againſt the vitious intromet- 72,7 
ter ; for ſuch time it would ſeem is indulged for diſcovering the de- 
funQ's effects for making inventar, and for expeding the rmation. 
Hope, (Executor) 12th January 1622, Badd contra Hamilton. Du- 
rie, 14th July 1626, Smith contra Gray. Durie, Spotiſwood, (Ex- 
ecutor) 24th January 1628, Adie contra Gray. tiſwood, (Exe- 
cutor) 5th March 1629, Thomſon contra Ld. Renton, Harcus, 
(Executry) January 1685, Sir Patrick Home contra 
Fountainhall zd July 1701, Alexander contra Liſton.— And where 
one intrometted who was named executor by the defunct, the vitioſity 
was found purged by a confirmation poſt item motam, tho' it was more 


than year and day after the teſtator's deceaſe, more indulgence ing 


wu to executors named by the defunct than to others. Durie, 21 
arch 1628, Relict of Lindſay contra Ellies. Durie, 25th Novem- 
ber 1630, Miniman contra Ramſay. — And in this laſt cafe a con- 
junct intrometter, called in the proceſs, was alſo aſſoilzied from vitious 
intromiſſion, and found only accomptable tothe executor teſtamentar: 
But in other caſes, where lach indulgence is not given, a confirmation 
after year and day will be no defence againſt a proceſs already com- 
menced ; and this was ſo ſtrictly taken, that a confirmation after 
and day, was not ſuſtained, being poſterior to the execution of he than 
mons, tho' before the day of compearance. Durie, 2oth March 1624, 
Cochran contra Sturgeon. | Lords 
Tis probable the confirmation of an executor-creditor would be +4, Con- 
found equiparat to the confirmation of an ordinary executor, with re- firmation of 
gard to the purging of vitious intromiſſion, the truſtecſhip is the ſame, Creqicor, 
and the title of intromiſſion the ſame, there being nothing to bar the 
executor-creditor from uplifting the defunct's whole effects. Thus far 
the Lords have gone to ſuſtain confirmation by a creditor within the 
year and day, to purge the vitioſity of his own intromiſſion, tho pro- 
ceſs was commenced againſt him before the confirmation, Stair, 28th 
January 1663, Stevenſon contra Ker. 1 
M UT 
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* — Bur the inventarying and rouping of goods vitiouſly intrometted 
ric a ma. With, tho' done by authority of a magiſtrate, & ante litem motam, 
* was found not to purge the antecedent vitioſity. Forbes, 29th June 
— OY 705, Archibald contra Lawſon. 
gie, Declira. DECLARATOR upon a defunct's eſcheat is ſufficient to purge a 
tor of eſcheat vitious intromiſſion with the defunct's moveables, being obtained be- 
obrained ante fore any ſuit at the inſtance of the creditors againſt the vitious intro- 
metter, becauſe the defunct's whole moveables become the donatar's 
property upon the declarator, and the vitious intrometter comes to be 
accomptable to him only, excluſive of the creditors ; neither have they 
any intereſt to challenge an intromiſſion as vitious, by which they are 
not prejudged. Durie, Spotiſwood, (Eſcheat) 26th November 1630, 
Fullerton contra Kennedy. Spotiſwood, (Eſcbeat) 29th November 
1633, Mudie contra Hay. Durie, 27th January 1636, Straiton con- 
tra Chirnſide. Stair, Dirleton, 1oth June 1674, Lady Spencerfield 
contra Hamilton. Dirleton, 16th December 1674, Drummond con- 
tra Menzies. — A natural ſon, after intrometting with the defunct's 
moveables, having obtained a gift of his eſcheat, and commenced de- 
clarator, upon which there was litiſconteſtation, this was found rele- 
vant to purge his vitious intromiſſion, in a proceſs at the inſtance of the 
creditors againſt him, he being in curſu diligentiæ. Durie, 17th July 
1635, Lord Johnſton contra Johnſton. — Nay a gift of eſcheat to the 
intrometter himſelf, ante [item motam, is ſuſtained to purge vitioſity, 
tho' there be no ſort of diligence upon it. The reaſon given is, That 
the gift to the intrometter himſelf is effectual without declarator ; but 
of this there is ſome doubt: A ſpecial declarator indeed is not neceſſa- 
„but a general declarator, which is not a proceſs for pa t, but a 
ſtep of diligence, in order to complete the conveyance, like the inti- 
mation of an aſſignation, ought to be requiſite in all caſes. Stair, 
th February 1662, Gray contra Dalgarno. Stair, 27th February 
1662, Chalmers contra Dalgarno, Stair, 22d January 1675 Chalmers 
contra Gordon. — And a warrant from a donatar of efchoar to intro= 
met, being ante [item motam, found ſufficient to purge a prior vitious 
intromiſſion, tho' there was no declarator ; for this was the ſame, as if 
the donatar himſelf had intrometted. Stair, 4th July 1665, Innes con- 
tra Wilſon. _—.. And where the gift of eſcheat was taken out without 
delay after the rebel's death, it was ſuſtained to purge the vitious in- 
tromiſſion, tho the gift was poſt [item motam. Stair, 1ſt January 1680, 
Urquhart contra Dalgarno. 


In libelling THe purſuer in libelling upon vitious intromiſſion, is not bound to 
vicious inr® condeſcend upon particulars; but, in the courſe of the proceſs, if the 
purſuer need defender acknowledge his intromiſſion with ſuch and ſuch particulars, 
not condeſcend and aſſign a reaſon for his intromiſſion relevant to elide the paſſive title, 
pon partic the purſuer in that caſe muſt condeſcend upon further particulars: But 

then it will be ſufficient that he be particular in the kinds, tho not in 
the individuals. Spotiſwood, (Univerſal Intrometter) 12th and 14th 


January 1630, Adamſon contra Ld. Freeland. 


WHO entitled to have heirſhip moveables, ſo as to infer behaviour 
againſt his heir by intromiſſion therewith ? See Heirſhip Moveables. 
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PENAL paſfve titles an tranſeunt in hæredes? See Perſonal and 
Tranſmiſſible. 


DIS POSITION to the beir poſt conttactum debitum, if pro- 
bative of its onerous cauſe ? See Proof. 


TUTORS intromiſſion, if it make a paſſive title againſt the pu- 
pil? See Tutor and Pupil. 


DISPOSITION to the apparent heir, reſerving the granter's 
hiferent and a power to alter, 2 will infer a paſſive title againſt 
the diſponee ? See Faculty. 


„ü 


PATRONAGE. 


A PATRON of a prebendary having granted a preſentation to a Power of 
man, and, after his deceaſe, to his ſon, the preſentation was Prefcutatios. 
found ineffectual quoad the ſon's right, after the patron's deceaſe, and 

that it could not prejudge the ſucceeding patron. Gosford, 24th Ja- 

nuary 1677, Ld. Innernytie contra Nairne. 


A PRESBYTERY refuſing a preſentation duly tendered to them in If the pre- 
favours of a qualified miniſter, againſt which preſentation or preſentee cla: 
there lies no legal objection, and admitting another perſon to be mi- 
niſter, the patron has right to retain the ſtipend, as in the caſe of a 
vacancy. 15th February 1735, Moncrief of Redie contra Mr. Pa- 


trick Maxton. 


Tur Lords ſuſtained a preſentation granted by a biſhop, as having 9us devotu- 
right to preſent jure devoluto, in reſpect the patron did not preſent a %. 
qualified perſon within the ſix months, the time allowed by the act of 
parliament, in which the patron is to perfect all his preſentations. Home, 

November 1682, Jarden contra Thomſon. ---- The Certificati- 
on of the act 18, parl. 1685, ſciz. That the patron ſhall loſe his right 
of preſentation for the next vice, if he fail to apply the vacant ſtipends 
to pious uſes within the pariſh, was found to militate againſt the heir 
of the patron, tho' it was delictum defuncti, and the heir a minor: 
Since the Lords conſidered it rather as a jus accreſcend; to the mo- 
derator and preſbytery, and the tinſel was declared againſt the de- 
funct in his own lifetime. Fountainhall, 8th December 1696, Presby- 
tery of Falkirk contra Earl Callender. 


Tux town of Haddington having eſtabliſhed a ſecond miniſter, and To whoni 
provided him in a ſtipend by a voluntary contribution, the patron was belong, che. 
ound to have right to preſent both miniſters. Stair, 18th | 2 
1680, Town of Haddington contra Earl Haddington.— A town 
having doted a ſtipend to a ſecond miniſter, and having been in con- 
ſtant uſe of calling and preſenting him, without queſtion from the pa- 
tron of the church ; the Lords found, That the town had right to the 
patronage of that ſecond miniſter, which they would not have had, *. 
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the poſſeſſion of preſenting had been dubious. Falconer, Home, roth 
January 1683, Town of Dundee contra Earl Lauderdale. 


„ To whom, A CHURCH being only a pendicle of another church, from which, 
1 conveniency, it had been diſmembred; and the queſtion being, 
whether the patron of the mother church was thereby alſo patron of the 

ndicle, or if the parſon of the mother church was patron, from whom 

Land preſentations were produced, ſo that ſince the abolition of Epi- 

ſcopacy, the patronage muſt devolve upon the crown; the Lords found 

the patron of t the mother church not patron of the other. Fountain- 


hall, 8th February 1709, Town of Lanerk contra Innes and others. 


Pray PATRONAGE being jus incorporale, is tranſmitted b diſpoſition 
ithour infefe. Without infeftment. Stair, 6th July 1666, Parſon of Morum contra 
ment, Ld, of Bierford. Durie, 5th July 1632, Sheriff of Forreſt contra 


Town of Selkirk. 


Who has THE patron's gift of the vacant ſtipend to the laſt miniſter's wi- 
rhe admin” dow and children, found a pious uſe, in terms of the act of parlia- 
vacane ſlipendꝰ ment, provided they dwelt within the pariſh at the time. Fountain- 
hall, 2oth February 1694, Donaldſon contra Brown. — In a double 
inding about a vacant ſtipend, where the patron had deſtinated the 
me for building a bridge in the pariſh; and on the other hand the 
heretors and preſbytery had allocated the ſame for repairing the church 
and manſe: It was found, That fince the patron was never interpel- 
led by the heretors and preſbytery to apply, but that he had made the 
firſt application himſelf, and that to an uncontroverted pious uſe with- 
in the pariſh, therefore his deſtination muſt be preferred. Fountain- 
hall, 6th December 1695, Lord William Douglas contra Heretors of 
the church of Mannour. — A patron who had aſſigned the vacant 
ſtipend, but alledging that the aſſignation was in truſt to the patron's 
own behoof, that he might apply it to pious uſes; the Lords found, 
That the aſſigning it was a miſapplication, by which the patron for- 
feited the management and admuniſtration of it for this vacancy, and 
therefore preferred another, who was donatary by the privy council; 
and found, That the declaring now, ex poſt facto, that it was only in 
truſt, was not ſufficient to redintegrate and validate the ſame. Foun- 
tainhall, 17th January 1699, Maxwell contra Heretors of Kirkbane. 
A patron having obtained an act of privy council, for applying 
part of the vacant ſtipend of the pariſh towards repairing a neighbour- 
ing RO — was ou within that > rw Foey bs + the here- 
tors taking a di of hi rtion ipend, 
bond for the ſorn to the 2 that ſame heretor — abine 
ed on the bond, and at the ſame time diſtreſſed by the preſbytery, 
| who were to apply the vacant ſtipend to pious uſes within the Raill. 
which they alle) the wy council could not invert by their act, it 
being ſo ordered by the K parliament; the Lords, in this competi- 
tion preferred the and pariſh before the harbour, and found, 
That the ſtipend muſt be applied to pious uſes within the pariſh in the 
firſt place, Fountainhall, 2oth June 1700, Lady Pitſligo contra 
Cheyne. 1 
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Payment. 49 
Tur exception in the act of parliament 1606, reſtoring biſhops, AR 1606. 
was found to be underſtood of patronages, as well of me kirks, as 
of thoſe whereof the preſentation belonged to the biſhop. Auchinleck, 
(Kirk) March 16430, Biſhop of Dunkeld contra Lord Bal- 


merino, 
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A BLANK ny being „ wy or at the het _— bee he 
to pay, u is bei againſt an on that ſhoul ity can 
3's; be Lack refolved to taks all polite dal by the debitors 464 
oath and otherwiſe, of the date, and writer's name and witneſſes, &c. 

and thereafter to ordain the debitor to pay upon ſurety, that the pur- 

ſuer ſhould relieve him of any bond that ſhould be found of that date 

and ſum, and written and ſubſcribed by the writer and witneſſes that 

ſhould be found to have been in the ſaid bond. Dirleton, 12th Fe- 

bruary, Stair, 27th June 1676, Gibſon contra Fife. — A party ha- 

ving aſſigned an heretable bond, which thereafter was adjudged from 

the aſſigney; and in a proceſs for payment at the adjudger's inſtance, 

the debitor contending, that he was not bound to pay unleſs the prin- 

cipal bond and aſſignation (which, for ought he knew, might be de- 

fetive and null) were produced; the Lords Judging it hard to 

burden an adjudger with ſuch a production, repelled the defence, and 

found, That their decreet would be a ſufficient warrant for the debi- 

rf 4 ef] ny 2 ny 1 3 competing 

wi ju r the ſum, Foun 2 ebruary 1707, 
Campbell — M' Aulay. wh 


AN adjudication being led contra hereditatem Jacentem upon the Redie appli: 
apparent ir's renounciation, and the apparent heir's factor having — heir 1h 


the debt in the adjudication, by his conſtituent's orders, out of purchaſing an 


the rents of the eſtate intrometted with by him, taking a conveyance ur ue, 


makes pay- 
of the ſame blank in the 1 name: The adjudication in the per- ment and Ex 


ſon of one deriving right from the apparent heir, was found ſopite and inction. 
extinguiſhed, as paid out of the rents, which were the proper ſubject of 
yment, ſo as not to affect the eſtate, now in the perſon of another 

eir, who had paſt by the apparent heir, and ſerved to the laſt de- 
funct. Forbes, 13th February 1713, Earl Dalhouſie contra Lord and 
Lady Hawlay. | 62: 28 
Tuo intromiſſion by an appriſer operates extinction, yet an appri- Appriſee 
ſer having compted with and paid to the debitor the ſuperplus of biz fun. in. 
his intromiſſions over and above his annualrents, this was found rele- tromiſſions 
vant againſt another appriſer purſuing a proceſs of extinction, whoſe — coat 
denounciation was after the repayment. Stair, 21ſt December 1675, 
Clark contra Robertſon. 


An executof is impowered virtute oſſicii, to apply his intromiſſions 1 re- 
for payment of the defunct's debts; and as he may pay primo venienti, paymcht of 
ſo, if he himſelf be a creditor, he may of courſe retain for his own debe due to 


Vor. II. N payment, 1e 
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by tutors, fa- 
Qors, Ec. if 


yment. It is true, an executor cannot _ y without decreet ; 
t, as he cannot take a decreet againſt himſelf, he muſt either be al- 
| lowed to pay himſelf without decreet, or not at all. And this was 
found in a caſe, where an executor, gua neareſt of kin, had inter- 
meddled before confirmation, and was purſued as vitious intrometter ; 
but 323 confirmed within the year, which purged the 
vitioſity, the confirmation was drawn back, and ſuſtained to found the 
executor in his right of retention, equally, as if he had been confirmed 
before intromiſhon. Durie, 26th Jan 1628, Adie contra Gray. 
—— In the ſame cauſe the executor was allowed retention of a debt he 
had paid as cautioner for the defunct, before intenting of the above 
proceſs againſt him. Durie, ibid. But an executor was not allow- 
ed to exhauſt the teſtament by debts, wherein he was cautioner for the 
defunct, unleſs he had made actual payment before, being interpelled 
other creditors ; yet he was allowed to plead his claim of relief 
us far, to come in par: paſſu with the creditors doing dili againſt 
him. Durie, 76:4. ---- Tho an executor may exhauſt teſtament 
by debts due to himſelf, without neceſſity of doing diligence, a legacy 
left to him is upon a different footing, which he is not allowed to take 
credit for, in excluſion of the other legatars ; for ſeeing the legacies are 
all expreſſed in the teſtament, they muſt come in pari paſſu, and he 
is not allowed to pay primo venienti, as in the caſe of debts ; yet where 
a legacy of L. 20 was left to an executor to buy a ſuit of mournings, 
he was allowed to take credit for what of the ſum he had de facto 
empl foo 7 , Ao, a _ to be laid out ante omnia by the 
expreſs orders o ziſt Jan 1736, Legatars of John 
Caldwall contra Thomas Caldwall. en | 1 


intromiſſions for payment of the minor's debts. Any de 


Tatromiſfion 'T'uToRs and curators are impo wered virtute officit, to apply their 
C 5 there- 
extin- 


equivalent to fore due by a minor to his tutor or curator muſt be un 


ayment and 
—— of 


guiſhed by intromiſſion, unleſs the tutor or curator, upon a compt and 


the debrs due reckoning, make out that his intromiſſions were totally applied ano- 
to them, ſo 2* ther way. Upon this footing it was found, That a curator muſt ac- 


to bar them, 


or their aſfig- compt for his intromiffions, re he can claim payment of a debt 


purſuing ante 
8 ratio- 


that was due to him by the minor's predeceſſor. Gosford, 26th July 
1677, Ld. Raploch contra Ld. Lamington. — The like, where the 
pupil's debt was purchaſed in by the tutor, whether during the tutory. 
Gosford, 13th ber 1676, Lord Melvil contra — 
Home, November 168 5, Niſbet contra Smiths. — Or before it. 
commenced. Harcus, (Tutors) 5th February 1687, Lady Ninewells 
contra Smiths, | | 

Upon the ſame footing it was found, That the tutor's aſſigney 
could not force pa t the quondam pupil until the tutor ſhould 
clear accompts. Dirleton, 7th Jul 1676, Spence contra Scot. —— 
The fame obtains in the caſe of an aſſign by a curator. Stair, 
2d December 1679, Cleland contra Baillie of Lamington. See Stair, 
24th January 1662, Ramſay contra Earl Winton. — Upon the ſame 
principle, after the decennial preſcription of tutory and curatory accompts ; 
the curator's heir inſiſting againſt the guondam minor for payment of 
a a debt that fell not under the curator accompts; the Lorks ſuſtained 
the defence, That the curator intus babuit. Dalrymple, Bruce, 
December 1714, Baillie contra Baillie of Lamington, — The — 
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17th June 1737, Sir John Scot of Ancrum contra Sir Robert Douglas 
of Glenbervie. In which caſe it was yielded, That the defence could 
not ſtand upon the footing of compenſation, becauſe the defender's 
claim upon his curator's intromiſſion was ſopite by the decennial preſcrip- 
tion. As alſo the Lords refuſed to allow a minor's eſtate to be ad- 
judged upon a debt purchaſed in by the curator, and taken in an aſſig- 
_ name, 3 redditas rati _ _ the —_— 1. 1 the ſaid 
jon, diſcharged an equivalent debt owing to him e cura- 
2 orbes's MS. 2oth July 1714, Brabner ws. Fo Ck 
Bo r as a factor is underſtood to be no more but a hand for holding 
his conſtituent's money, and has no power to apply his intromiſſions for 
yment of debt; his aſſigney, in a liquid debt due by the conſtituent, 
will have good action, without being bound to compt and reckon for his 
cedent, unleſs the factor's intromiſſions are liquidated, ſo as to meet the 
aſſigney by way of compenſation, Stair, 7th January 1680, M Bride 
contra Lord Melvil. 17th January 1717, Menzies contra Littlejohn. 
A Rear creditor upon a bankrupt eſtate, who was alſo cautioner 
for the factor, having conveyed his debt to a creditor of his own for 
his ſecurity and payment; the queſtion aroſe, If the aſſigney could 
draw this debt out of the bankrupt eſtate or price thereof, without be- 
ing chargeable for the balance due by the factor, who was now become 
bankrupt, as well as his cautioner the cedent. In this caſe there 
could be no place for compenſation ; for, eſto the balance due by the 
factor had been liquid, the cautioner was creditor upon the eſtate, but 
had no claim againſt the co-creditors, neither was he debitor to them 
for the factor's intromiſſions, but to the court of ſeſſion; neither could 
payment or extinction be pleaded, becauſe a factor has no power to ap- 
ply his intromiſſions towards po of his own debt, and far leſs has 
is cautioner power to apply the factor's intromiſſions; the Lords 
therefore found, That the onerous aſſigney was not liable to accompt for 
the fator's intromiſſions, and repelled the objeCtion pleaded 4 him 
upon that head. ʒth December 1734, —— contra G — 
In a former caſe, the Lords ſuſtained the objection againſt the onerous 
aſſigney. 3d January 1730, Oliphant contra Moriſons. 


' A CReDitok in an infeftment of annualrent, intrometting with Intromiſfior 
more than his annualrents, his ſuperintromiſſions will be imputed in by zcrediror, 
extinction of his principal ſum ; for tho his intromiſſion was /ine titu- Pina ot 
b, ſeeing the infeftment was in ſecurity and payment of the annualrents may be plead- 
only, yet he is not allowed to object the want of a title. Stair, 4th ©7125 Payment 
Feb 1671, Wiſheart contra Arthur. The contrary found where tho not tor 
the queſtion was with a ſingular ſucceſſor, who had acquired the in- bim. 
feftment of annualrent for an onerous cauſe ; for — fine titulo 

is not legal payment to operate a real extinction; the debitor has his 

option to demand payment of the rents from his creditor, as intromet- 

ted with fine titulo; and if a perſonal objection ly againſt the creditor, 

_ I intromiſſion equivalent to payment quoad him, but not 

quoad the debitor, this cannot militate againſt a ſingular ſucceſſor. Foun- 

tainhall, 2d January 1705, the Heirs of Learmont contra Gordon, — 

But afterwards, in a like caſe, the . was found to mi- 

litate againſt the ſingular ſucceſſor. Forbes, 25th January 1711, Baillie 

contra Menzies. — An improper wadſetter Laving given the reverſer 


and 


a back-tack, for payment of a tack-duty equivalent to the annualrent, 
| N 2 


— — — — 
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52 Payment before Hand. Peer. 
and upon failure of payment, having a iſed the lands for the tack - du- 
ties — owing; and upon So ving uplifted ſufficient to ex- 
| tinguiſh, not only the appriting, but alſo the wadſet ſum this irregu- 
; lar intromiſſion was found not equivalent to real payment, ſo as to ex- 
tinguiſh the wadſet, and conſequently to hinder the ward to fall by the 


wadſetter's death. Harcus, (Ward) 15th February 1688, Lord 
Chancellor contra Brown. | 


— #7 _ 


Payment before Hand. 


N a purſuit at the inſtance of a donatar of eſcheat againſt the rebel's 
tenants, the Lords refuſed to ſuſtain their exception of payment 

made to the rebel himſelf, becauſe it was done before the term. Au- 
chinleck (Eſcheat) Durie, 2gth February 1628, Ld. Lauchop contra 
Tenants. Haddington, 14th January 1602, Home contra Cairncroſs. 
Found, That mails advanced by the tenant to the heretor before 
88 if the receiver be de- 
nuded of his right in favours of another, iring of the ſaid 
term, but prejudice of the tenant's relief againſt heretor. Du- 
rie, 12th June 1629, Gray contre Campbell. — A tackſman can- 
not warrantably pay his rent before the term, but is liable to creditors 
notwithſtanding, - The fame holds in ſub-tenants. Stair, 5th Febru- 
ary 1667, Lady Traquair contra Howatſon, 
IT being the cuſtom ofa certain barony, that the tenants at their en- 
try pay half a year's rent, and fo all along half a year before the hand; 
this was ſuſtained to a tenant againſt a ſingular ſucceſſor, tho' it was 
argued, that no payment before the hand can liberate from a fin ſuc- 
ceſſor, becauſe who hath right to the land hath right to the fruits ex- 
tant upon the land, or growing after the commencement of his right, and 
conſequently to the rent payable therefore ; in reſpe it was anſwered, 
That here every year is paid within itſelf, and ſo the firſt year the half at the 
beginning thereof, and the half at the middle, and ſubſequent years con- 
form, which muſt be ſufficient to the tenant ; otherwiſe tenants paying 
at Whitſunday and Martinmaſs ſhould not be liberated, becauſe the 
whole year is not run out ; or paying their farms at Candlemaſs, ſhould 
not be ſecure for the profit of graſs thereafter till Whitſunday. Stair, 
th January 1662, Earl of Lauderdale contra Tenants of Swinton. 

PAYMENT before the term, by a tenant to an aſſigney by his 
maſter, found not relevant againſt an arreſter. Haddington, lt. Ja- 
nuary 1611, Wilſon contra Warrock. | 


—— 


P E E R. 


In what a- PEER, who was purſued for a merchant accompt, alledging, 
2 That he was only obliged to declare upon honour; the OP L 
F after the Lord chancellor and judges of England had declined to give 
; eir 


Penalty. 1 FR 


their opinion in this nice point, found, That Peers were bound to de- 
pone where the oath was final and deciſive of the cauſe, whatever they 
might plead in oaths of calumny or credulity, or oaths in litem, or on 
the verity of their debts, or the like. Fountainhall, Forbes, F e 
bruary 1710, Bryſon, @&c. contra Duke of Athole. — The like. 
Forbes, gth February 1711, Earl Winton's caſe. — In a reduction 
of a right, the defender alledging, That the writs called for were in the 
purſuer's own hand, and referring the having of them to his oath, the 
purſuer, being a Peer, offered his word of honour, which he alledged 
was the privilege of the Engliſh Peers ; the Lords found, That in this 
caſe a Peer muſt give his oath, it being upon the matter an exhibition. 
Fountainhall, Forbes, 19th December 1711, Duke of Montroſe con- 
tra M*Aulay. | 


Found, That a Peerage, which needs no infeftment, being reſign- Peerage i 
ed in the crown's hands, not ad remanentiam but, in favorem of a third enable ? 
party, the reſigner was actually denuded thereby; tho it was pleaded, 
that a Peerage is not alienable ; it being anſwered, That it is alienable 
with the ſovereign's conſent, which he had virtually given by accept- 
ting the reſignation in favorem ; and this was found, tho' the King had 
done no deed in favours of the third party. Durie, 11th July 1633, 

Oliphant contra Oliphant, 


" " WH 
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Gs ONVENTIONAL penalties, by the practique of Scotland,can- penalty 
not be further exacted than ſo far as the real ; — and intereſt bow far ext 
of the purſuer extends to; becauſe e ger too near to uſury, and ow?! 
would elude the law. Sinclair, 22d March 1550, Home contra Hep- 
burn. — Margaret Craig having obtained deereet againſt Oliver Sin- 
clair, decerning him to complete the bond of marriage with her ; he 

ve bond to her to ſolemnize the marriage at a day certain, under the 

ilzie of 500 merks, Failzie being incurred, the whole penalty was 
found due. Spotiſwood, (Marriage) Durie, 16th December 1628, 
Craig contra Sinclair, — Penalty modified againſt a cautioner in a 
bond to the ordinary annualrent of the ſum, the t bond bearing no an- 
nualrent. Haddington, penult. November 1622, Semple contra Sem- 
ple. — A pany being adjected to a tack of five years; in caſe the 
tenant failed to manure the ground ; and he having failed the laſt of 
the years only, the Lords found; That he could not be decerned in the 
whole penalty, altho the clauſe bore to pay the ſame in caſe of failzie 
indefinitely, and did not aſtrict the payment of the whole to the failzie 
of all the years, and found, That no more could be decerned for the 
failzie of one year, but the fifth part of the penalty. Durie, 22d Fe- 
bruary 1639, Johnſton contra Forbes. Land being verbally ſet to a 
tenant under a penalty, that if he entred not, he ſhould pay a year's 
rent; the whole penalty was found due, tho' the tenant reſiled rebus 
. * 5th July 1037, Skeen contra 2 

OL, : ; 


ONE 


far a qe 


die debt in g principal and annualrents, but alſo of 
competition ? off 


y cove- 
contra Pirie, aa man 


pay 
__ CY . — and refuſed 
to free him yment of the penalty. Spotiſwood, (Contract 
Auchinleck, (Pmaty) 14 14th June 1632, Clark contra Cairncroſs, ... 
| The adpection of a penalty in a minute, in caſe of failzie, reſolves not 


the contract, as if the ſame had been to come in place of perfecting the 
minute, but notwithſtanding the penalty, the parties may ſeek implement 
* — minute by and attour „ dag 2 1 dar: (Penalty) 28th 
arch 1627, Aiton contra Pater 1634, Murray 
_ Blanty re. The offering of a pd — does not reſolve, irri- 
— 9 — 1 oy Meter to which it is adjected, and =. wad - pry In 
that clauſe, By and attour performance is ſuperfluous and only ob ma- 
forem cautelam; ſo that it does not make the obligation alternative, 
either to perform or pay the penalty. Fountainhall, 27th December 
1695, Beattie contra ——— Lords acquitted one of many con- 
tracters, who had reſiled, he paying the ty, the words By and artour 
performance not * adjected thereto. Fountainhall, gth January 170a, 
Cochran contra Lord Montgomery. — One having become bound to 
procure a — r from a third party in favours of the purſuer, un- 
der the ty of 100 merks in caſe of failzie, but without the clauſe 
By and at attour implement of the premiſſes ; the Lords found him liable, 


in caſe of not performance, for the penalty only. Forbes, 2 al 
1706, Bairdner contra Dryſdale. > Joy 


A BANKRUPT eſtate being fold _—_ roup, and 3 rank- 
ra- ed, and the preferable creditors claimin op Pay payment, not only of their 
hs — — cut 
creditors, who therefore petitioning, that principal and an- 
n ts might be allowed to each creditor, — or 
before any got their ies, and then the ſu us to be divided e- 
— them their penalties ; the refuſed it in this 
caſe, eſpecially becauſe here the decreet of rankin —_— extracted, it 
was not debito tempore craved. Fountainhall, — wer Hye 697, Kin- 
caid contra creditors on the eſtate of Cockburn. 
the creditors on the ſame eſtate, this queſtion occurring, vir. — 


infeftments of annualrent were preferable, not only the 

ſums and annualrents, TR — ly pedo 1 
leaſt for the deburſed — — by the Lords; Their 
Lordſhips found, That the annualrenters had no action in law againſt 


the purchaſer of the eſtate to force him to Sie but 


r eee 8 
nualrenters to denude or convey ts 


E were ſatisfi- 
2 M. "Thar ts 1 de 
lor creditors, yet tis partly 8 1695 
conſignation in the town of Dann; in which 15, touching 
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to accept of their principal and annualrents, Fountainhall, 4th July 
1700, Creditors of Cockburn competing. 


A CoMPRISING was reduced quad the legal, and found only a ſe- "—_ 
curity for the ſums therein contained, becauſe altho the compriſing ſoughe where 
defaulked a part of the ſums 22 yet it was led for the whole pe- pare hd 
nalty, tho' it was alledged, t pena eff jus indivifibile, fo that as 

long as any part of the ſum is reſting, the whole penalty may, in ri- 


gour of law, be exncted. Fountainhall, 28th July 1688, Learmont 
contra Gordon. 


PENSIO N. 


A PENSION out of a coal was found real, and therefore the Lords when real, 

ed letters for poinding of the coals win, and to be win. Hope, uf Fee. 
(Coal-heughs) ult. June 1614, Anderſon contra M'Aulay.....A n 
being granted by a Nobleman, and the penſioner „ Rp 90 de- 
ereets for the ſame, and poſſeſſing { years; the Lords, nevertheleſs, 
found, That a party who afterwards compriſed the lands out of which 
the penfion was payable, was not bound to reſtore the duties to the 
er, and that the penſion being granted by a laick, was not real, 
as to affect the ground againſt a ſingular ſucceſſor, but could only 
28 perſonal action againſt the granter. Durie, gth July 1629, 
rquhart contra Earl Caithneſs, — A penſion of victual out of lands, 
mods by a laick, was found no real right, but a perſonal obligement, 
not binding upon fingular ſucceſſors. Gilmour, July, Stair, 

11th December 1662, Clapperton contra Lady Ednem. 


A G1eT of an ecclefiaſtick penſion was found valid, altho' it took pccteGatick 

not effect by poſſeſſion during the life of the donor. Colvil, Fe- penſions bow 
1588, Stewart contra Douglas. — A gift of penſion by a bi- — 

ſhop, without conſent of the chapter, being clothed with poſſeſſion, 
was found to ſubſiſt during the biſhop's life. Haddington, March 
1593, Hutcheſon contra Keir. — A prelate having granted a penſion 
out of his patrimony, not only cum poteſtate transferendi, etiam in 
articulo mortis, but with the ſame power to the aſſigney; this penſion, 


. 


tho' manifeſtly ow in prejudice of the ſucceſſors of the granter, and 
in diminution of the rental, and hurt of the kirk, was yet ſuſtained. 


Durie, 23d July 1625, Miniſter of Kirkliſton contra Whitelaw, — 
A biſhop having conſtituted a penſion to a man out of his patrimony, 
during the penſioner's life, with power to aſſign the fame at any time be- 
fore his death; and he having poſſeſſed the fame, and thereafter aflign'd 
it within a year or two of his deceaſe, but ſtill retaining poſſeſſion ; u- 
15 the aſſigney's claiming the penſion after the cedent's death, the 

rds pre the biſhop's ſucceſſor in office, upon act 139, parl. 
1 592, becauſe the affigney neither intimated his right nor attained poſ- 
ſeſſion during the cedent's life. Durie, Je. June 1622, biſhop of 
Aberdeen contra his tenants. ' Spotiſwood, (Penfon) Durie, 17th. 
cember 1628, Chalmers contra 5 Cragievar. 
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(If che pat- In penſions of loads of eoals, quantities of corn, and things of that 
is bound %o nature, the Lords found that the granter is not obliged to carry them 
perſonal ſer. home to the penſioner, unleſs the penſion be fo expreſly granted, but 
2 that he is only bound to deliver them at the coal-hill, barn- floor, Cc. 


Durie, penult. February 1623, Paip contra Ld. Wolmet. 


IF a penſion falls by failure of the cauſe for which granted? See 
Implied Condition, | 


A PENSIONER dying, what intereſt his executors have? 
See Term legal and conventional. 
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Periculum HE peril of a houſe ſold, and thereafter burnt, was found to 
rel vendits. be the buyer's, tho' the diſpoſition bore an obligement to put 
the buyer in poſton becauſe the buyer did voluntarily take roſfeſ- 

d 


fion and rebuild the houſe, and likewiſe was infeft before the burning. 
Stair, 13th December 1667, Hunter contra Wilſons. — A houſe 
bought being burnt, the Lords found, That the property being tranſ- 
ferred to the buyer, by his being infeft, and the keys being offered to 
him, the accidental loſs muſt follow the buyer, altho' there was a part 
of the price unpaid, there being a difference about it, which was re- 
ferred to ſome friends to be determined, and which they had not done 
when the burning happened. Home, February 1685, Atchi- 
fon contra Dickſon. — A tierce of brandy being to be delivered at 
a merchant's ſhop in i WOES. hs and it being ſeiz d as run goods, fo 
that the buyer was conſtrained to redeem it, by paying treble exciſe ; 
in the queſtion, On whoſe peril the brandy was, the Lords found, 
That it was on the ſeller's, he being obliged to deliver it in the buy- 
er's ſhop in Edinburgh. Fountainhall, 25th January 1687, Spence 
and Watſon contra Ormiſton, — A woman having, in her contract of 
marriage, aſſign'd to her huſband her ſhare of a ſhip, with this quali- 
ty, That in caſe of no children, ſhe ſhould have the fee of the half, 
and liferent of the whole ; and he dying without children, and the ſhip 
being caſually burnt, the Lords found, That tho' ſhe was not propri- 
etar, yet being credetrix ſpeciei, and that mw you 2 the 
loſs muſt fall upon her, and that neither her huſband's heir nor exe- 
cutor were bound to make it up; but there being ſome remains of the 
wreck preſerved after the burning, they found that ſhe might claim 
her ſhare in theſe. Fountainhall, 13th June 1711, Linklatter contra 
Boſwell. | 


Periculom A MasSTER of a rk having ſet up a placad over the pu- 
3 gate, eau ing The be was not to undertake the 3 of 
the horſes and other cattle grazed there, was found free, a horſe being 

amiſſing, tho' he did not pretend, when the horſe was delivered to his 

ſervant, that there was any communing about that placad. Stair, 16th 
November 1667, Whitehead contra Straiton. Fountainhall, 2oth Fe- 

bruary 1684, Maxwell contra Todridge. Fountainhall, 21ſt Decem- 

ber 1680, Birnie contra Keeper of Holyroodhouſe park. | 

| | A ParTy's 
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found relevant to make him liable for _— of the horſe and profits, 
Nicolſon, (Locatio) penult. June 1624, Moffat contra Moffat. — The 
magiſtrates of Aberbrothwick borrowed three great guns for the de- 
fence of their town, obliging themſelves, in caſe of hurt, skaith or da- 
mage to the guns, to make payment of L. 500, as the price agreed upon 
for them; the guns having periſhed caſu 3 the borrowers were 
not found liable, tho' it was argued, That this was a commodatum 
eftimatum, which transfers every hazard upon the buyer. Stair, Goſ- 
ford, 17th November 1668, Duncan contra Town of Aberbrothwick. 
—— A decreet being obtained againſt a man for a horſe (or his price) which 
he hadhired; and the reaſonof ſuſpenſion being, That the horſe was ſtol'n 
out of the ſtable where he was put, and which was neither dolus nor 
culpa of the ſuſpender, but «gut + tre ud the Lords found the 
reaſon of ſuſpenſion relevant to afloilzie the ſuſpender, That he did 
deliver the horſe to the keeper of a common ſtable, to be kept there, 
and that the horſe was ſtol'n out of that ſtable. Fountainhall, 28th 
February 1688, Buchanan contra Trotter, — But one who had hired 
a horſe to a certain place, was found liable for the price, in reſſ he 
had not returned him, but left him at that place, for which he was 
ſtol'n or ſtray d, tho' without his knowledge. Durie, 28th Novem- 
ber 1626, contra Mowat. — In a purſuit for the hire of a horſe, 
it was alledged for the defender, That he having rode him the len 

of Dunbar, in company with others, very ſoberly, the horſe fell ſick 
and lame, ſo as he was forced to leave him there, which he intimat- 
ed to the hirer ; the Lords found the defender free of the hire, and 
the charges of the horſe at Dunbar. Harcus, (Summons) June 
1687, Johnſton contra Rankin. 


APaRrTy's carrying a horſe farther than the place he was hired to, was Periculumrel 


commodate. 


A PERSON having received a ſum, with a commiſſion to lodge it in Betwixe 


the hands of a merchant beyond ſeas for buying of goods, and he not 
finding the merchant there ; and therefore bringing back the money 
with his own money, and all being loſt together by ſhipwrack ; the 
Lord aſſoilzied the mandatar, altho' it was alledged, that other 
merchants there offered to take the money cum omni periculo, and 
give ſo much for exchange; and this becauſe he alledged, that to have 

one ſo was excedere fines mandati, Colvil, July 1583, Anderſon 
contra 4A — being ＋ to a port with goods, and 
having got a mandat to bring home other goods with the money they 
yielded; and he being drove into a port of another country, by ſtreſs 


of weather, and there ſelling off the goods, and buying of ano- 


ther kind than what was contained in his mandat, for the mandant's 
behoof; and being taken in the way coming home by pirates, the 
Lords found, That altho' the ſkipper might be excuſed for not fulfilling 
his firſt commiſſion in terminis, yet, as to buying there the goods not 


commiſſioned, and embarking the ſame for the mandant's uſe, for 


which he had no order, he was to be conſidered as negotiorum geſtor, 


and upon his own hazard, and could not prejudge the purſuer by diſ- 


poſing of his money, unleſs he could fay, That geſſit utiliter both 
confilio & eventu, ſeeing he might have a the money in factors 


hands, or tranſmitted it by bills. Dirleton, 4th June 1675, Hay con- 

tra Gray. — A ſkipper being ordered by a merchant to ſell a parcel 

of goods, at the port he was going to; and having eccorlinghy ſold 
e 


Vor. II m, 


mandant and 
mandatar. 
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them, but without adviſing his conſtituent, having bought other 2 
with the money, and the ſhip being taken by 1. way; the Lords 
found, That the ſkipper, having exceeded his commiſſion, was liable 
for the prices of the = tho ſea-riſque, &c. was in his 

miffion. Bruce's MS. 28th July 1716, Young contra Finlay. 
A factor at Rochel having received a cargo of ſalmon from his corre- 
ſpondent here, to be ſold there ; and having, inſtead thereof, ſent 
to Bilboa in Spain, in hopes of a better mercat, tho' it proved 
otherwiſe ; the Lords, in a purſuit at the factor's inſtance for payment 
of a bill of exchange, found, That he had exceeded the fines mandati, 
in not ſelling the ſalmon at Rochel; and therefore aſſoilzied from ex- 
change and re-exchange, but ordained him to be heard touching the 
annualrent. Fountainhall, 3th July 1687, Alexander contra Calder. 
— — The Lords found, That a mandatarius (who, in the preſent caſe, 


was both ſkipper and —— conſtituted by the merchants) truſting 


u 
another, did not exactly comply with the terms of his mandat, but 
followed the faith of that other upon his own peril, and was liable for 


the event, tho there was neither dolus nor lata culpa chargeable on the 


mandatarius,but that any negligence and omiſſion lay at his door; becauſe, 
in the like caſes, electa eff 2 perſone ; ſo that here law forbids him 
not to ſubſtitute, only if he do, he muſt take his hazard of the event, 
Fountainhall, 12th November 1696, M*Niel and others contra Daw- 
ling.—A having accepted a bill of exchange for a certain ſum, as 
the price of a part of a ſhip he had commiſſioned the drawer to buy for 
him, payable to the drawer or order, upon his delivering a vendition to 
the accepter; the Lords found the ſum in the bill due, altho' the ſhip 
was bought by the drawer in his own name, and he neyer offered to 
tranſmit the vendition to the conſtituent, till ſome time after, that the 
ſhip came to be damnified by a diſaſter, the conſtituent never having 
offered the money, or demanded the vendition. Forbes, 2d Janu- 
ary 1711, Gibſon contra Leith. — A bankier at Edinburgh, who got 
orders to remit his correſpondent's money, by a bill upon the bank of 
England, chufing rather to remit it by a bill upon a private bankier at 
London ; and the bill being taken out of the poſt-houſe by ſome un- 
known perſon, who, upon a falſe indorſation and receipt, got the mo- 
ney from the bankier upon whom the bill was drawn ; the Lords 
found the defender's remittance by bill, on 18 bankier, was on 
his own riſque and hazard. 18th June 1730, Selwyne contra Arbuth- 
not. A merchant who had fold ſome wine, being deſired by the buy- 
er to purehaſe for him a caſk to put it in, to be carried to the north b 
ſea; and the caſk having proved ſo inſufficient, that the wine run 
out by the way; in a proceſs for damages, the Lords found the mer- 
chant liable to reſtore the price of the wine. Fountainhall, 5th March 
1707, Lord Inverury contra Gordon. 


A BuRGes of Edinburgh, who had a country houſe ſome miles 
from the town, was in uſe, when his family was not there, to truſt 
the key of his outer-door with his gardener ; ſome goods in a cheſt of 
drawers, to the value of L. 5 being ſtolen, while the maſter was in 
town, the ſervant was found liable for the ſame, tho? it was not pre- 
tended, that he, or any of his family had committed the theft ; and 
tho it was pleaded for him, That he was liable in no ſort of diligence fur- 
ther than to keep the outer-door locked: But the Lords went _= 
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this circumſtance, that he had been verſans in illicito, in ſo far as one 
night he had lodged a travelling packman in the houſe, which they 
thought ſufficient to throw the burden upon him, tho' he made out 
clearly, that the packman could not be U who ſtole the goods. 


21ſt December 1734, John Campbell Taylor in Edinburgh contre 
Charles M Clarin. 


WHEN goods in a ſhip are ſpoil'd, not by ſtreſs of weather, or any 
ſuch extrinſick accident, but from the failure and inſufficiency of the 
ſhip itſelf, the hazard lies upon the ſkipper, who muſt have his ſhip 
ſufficient at his peril. Stair, th November 1677, Laury contra An- 
gus. Fountainhall, 24th July 1680, Lamont contra Boſwell. — In 
a proceſs for freight, no freight due, becauſe tis an uncon- 
troverted maxim in maritim law, quod naufragio facto, naulum nor 
debetur. Anſwered, The ſkipper cannot anſwer for this cafus fortui- 
tus, and tho' the ſhip was broken, yet the goods were fafe. The Lords 
found the freight due, deducing as much thereof as the merchant ſhould 
inſtru he was damnified in by the landing of the ſhip in the place 
where ſhe broke; and they computed the damage by comparing th 
price of the cargo as it was ſold in the place where it was caſt in, with 
the prices it would have given in Aberdeen, which was the port to 
which they deſigned. Fountainhall, 3oth July 1680, Lumiſden con- 
tra Lorimer, —By charter party, a ſhipmaſter having become bound 
to tranſport a loading of tobacco from Virginia to Port-Glaſgow, and 
the merchant to pay a certain freight per tun; the ſhip in her return 
was wrack'd on the coaſt of Ireland, but moſt of the cargo was ſaved 
and got upon ſhore, ſome of it much damnified. So ſoon as the freight- 
er got notice of this difaſter, he ſent an agent to Ireland, who, upon 

ying ſalvage, got the delivered to him ; ſome of them he ſhip'd 
55 Briſtol, in order to be abandon'd to the inſurers, the remainder he 
carried ſtraight to Glaſgow. In a proceſs for the freight, the Lords 
found; That the contract of affreightment was diffolv'd by the total 
loſs of the ſhip, albeit ſome of the ſhipwrack'd goods were ſaved out of 
the ſhipwrack, and that the freighters indorſing the bill of loading to 
the inſurers, did not ſubject the freighters to any freight for the goods 
recovered by the inſurers, but found the merchant liable for the freight 
pro rata itineris of ſuch of the goods as were brought to Glaſgow, 
notwithſtanding that part of the tobaccos was found damnified and 
burnt there, 12th February 1732, Lutwidge contra Gray. 


merchant and 


By the tenor of a reverſion, the money being to be confighed in a Hazard of 


reſponſal landed man's hands, without mentioning any in particular 
the Lords found the conſignation to be periculo of the conſigner. Au- 
chinleck, (Reverfion) 7th December 1631, Grierſon contra Gordon. 


——Confignation is upon the peril of the party by whoſe fault it 
e. in the hands of the clerk of 


ills, who became afterwards inſolvent, was found to be upon the char- 
„in ſo far as it was inſtructed by an inſtrument produced, that the 
offered the annualrent, and ſo much of the penalty as the 


charger ſhould declare upon oath that he had truly expended, which 

he refuſed unleſs the whole penalty were paid, which occaſioned the 

conſignation. Stair, 28th July 1665, Scot contra Somervell. — A 

debitor being charged for POT RI dakar" 
2 18 


conſigned mo- 
3 ney. 
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Maſter and 
tenant. 


ving until'd the houſe, in order to raiſe it a ſtory higher; in a om. 


liged to offer what was truly due, but was found to be in bona fide to 
confign the whole ſum charged for; and that, having conſigned war- 
rantably fine culpa, the peril of the conſignation was upon the charger. 
Stair, 15th February 1673, Mowat contra Lockhart. — In a que- 
ſtion, Who ſhould bear the charges of conſignation, the creditor having 
charged for no more than the original debt ; it was found, That the de- 
bitor ought to have offered what was due, and ſhown the diſcharges of 
what was paid, and, upon refuſal, have conſigned, otherwiſe that the 
ſuſpenſion was not warrantable, and therefore that he ſhould bear the 
burden of conſignation. Stair, gth July 1675, Earl Queenſberry contra 
Duke of Buccleugh. 


LanDs being ſet in tack, and thereafter overblown with ſand, the 
tenant was found to have action to compel the ſetter either to diminiſh 
the duty proportionally, or ſuffer him to renounce the tack. Hadding- 
ton, 13h June 1612, Lindfay contra Home, — A houſe becomin 
inſufficient by an accident, without the proprietar's fault, this was 
found not relevant to liberate from the rent, unleſs the tackſman had 
abſtained to poſſeſs, but found relevant to abate the rent in fo far 
as he was damnified. Stair, 2d January 1667, Hamilton contra 
— The Lords allowed abatement to the ſubtackſman of the border 
cuſtoms for the year 1650, becauſe of the Engliſh invaſion that year, 
which ſtopped all commerce ; and as to the quatenus, there having been 
commerce with England for ſome months of that year, they abated 
one half of the duty. Dirleton, 2oth November 1667, Tackſmen of 
the cuſtoms contra Greenhead, — A ſupervenient law having dimi- 
niſhed the tackſman's profits; it was decided by the Lords, That this 
did not irritate the tack, but _ afforded ground to aſk an abatement, 
tho' the King was the ſetter. Fountainhall, 2d F as: A, 696, Crawford 
contra King's advocate. A mill being ſet wi multures there- 
to belonging, which, at the date of the tack, were conſiderable ; but 
a declarator of immunity r by ſeveral perſons who were 
thought to be thirled, the Lords, notwithſtanding, refuſed any abate- 
ment of the tack-duty. Forbes, iſt July 1709, Heriot's Hoſpital 
contra Angus. A coal being ſet in three years tack, and only ſuch 
a number of coaliers to work, and ſo much for each of them to be 

id, and the coal utterly failing in the end of the ſecond year ; the 

rds ſuſtained the reaſon of ſuſpenſion in this circumſtantiat caſe, and 


found it not ſuch a bargain of hazard as to ſubject the tackſman to the 


tack-duty, ſeeing he had not exceeded the number of coaliers, and if 
he had put in any one, he was proportionally to have augmented the 
rent : So that it appeared to have been the meaning of parties, that the 
coal ceaſing, the tack ſhould alſo fall. Fountainhall, 16th June 1699, 
Wilſon contra Mather. ---- The landlord of an upper tenement, ha- 


at the inſtance of the landlord of the under tenement, againſt his own 
tenant for the rent, the Lords ſuſtained the tenant's damages as a good 
defence, and found, That the damage having proceeded from the natural 
quality of the inferior tenement, and that the heretor of the upper tene- 
ment was not liable for the ſame; therefore found the landlord of the 
under tenement liable to his tenant for damages. Harcus, (Tacks) 
Falconer, Home, 1 5th December 1681, Deans contra Abercrombie. 
But thercafter it being pleaded for the purſuer, Thatany damage ſuſtained 


by 
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by the defender was caſual, and not by the purſuet's fault, and that 
every perſon muſt bear with the misfortune that falls upon himſelf, 
without the fault of another; the Lords decerned for the whole rent, 
without deduction of any damages. Harcus, * acks) 8th December 
1687, inter eoſdem. ---- And laſtly, It being alledged, That the pur- 
ſuer conſented to the reparations, in that he was preſent at the Dean 
of Guild's viſitation, and did not reclaim z and alſo it being a- 
gainſt the landlord of the upper tenement, That his reparations were not 
neceſſary or ordinary reparations, he 1 off the roof, raifed 
the walls, and added a good ſtory with a flat roof, which occaſioned 
the rain to damnify the — pleniſhing and his wines, and to put 
a ſtop to his buſineſs for the ſpace of three or four months; the Lords 
found the purſuer, and the landlord of the upper tenement, liable for 


the defender's damages. Harcus, (Tacks) January 1688,tnter eoſdem. 


A TENEMENT, out of which an annualrent was payable, being Creditor, if 

laid waſte ſeveral years, deduCtion was ſought by a ſingular ſucceſſor he _ 
in the tenement, of theſe years annualrents, as is frequently done in rw, 1 
feu- duties. Anſwered, Tho' in ſome caſes feu- duties ceaſe by de- dened with 
vaſtation, this was never extended to annualrents due for the profit of bis debt 
a ſtock of money. The defence was repelled. Stair, 26th June 1662, 
Adamſon contra Lord Balmerino, .—. The Lords found, That by the 
act 10, parl. 1551, an annualrenter muſt ſuffer a proportional abate- 
ment when a tenement is burnt and rebuilt by the proprietar, the 
annualrenter contributing nothing thereto; and found it not ſufficient 
for the annualrenter to ſay, That the value of the waſte ground was 
worth the annualrent ; but found it relevant to ſuſtain the whole an- 
nualrent, that the annualrenter offered to contribute with the heretors 
to the rebuilding, and was not admitted. Home, January 1686, 
Monteith contra Anderſon; | 


A Wir being infeft in an annuity out of a tenement of land, the Fiar and 
Lords found the huſband's heir liable to make it habitable ; and it be- liſerenter. 
coming ruinous, they found him perſonally liable for that _— 

till it ſhould be rebuilt. Falconer, 4th January, Home, Marc 

1682, Wilkie contra Moriſon — A jointure-houſe being burnt caſt 
Fortuito, the Lords found the heir not liable to rebuild the ſame. Stair, 

2d February 1672, Guthrie contra Ld. M Kerſton. A houſe in 

the poſſeſſion of a liferentrix, with many others about, having been 
caſually burnt, the Lords found the heretor liable in no more but the 
annualrent of the ſum to which the price of the waſte ground was li- 
quidated; and at which the heretor had ſold it, and for this they de- 


cerned during the woman's life; Fountainhall, i 5th Decembet 1704, 
Adamſon contra Nicolſon; 


IT being expreſſed in a clauſe of reverſion, That the lands ſhould Hazard of ri- 
be redeemable upon payment of a certain number of pieces of gold, a 
and in the interim the value of theſe pieces being raiſed by authority; | 
the Lords found, That the ſuperplus cedit lucro venditoris. Balfour, 
(Reverſion) 12th May 1 540, Folic contra Craig. — The value im- 
poſed upon money by 22 authority is the only thing conſidered 
in payments, and not the metal of which it is made; at the ſame time, 


it is not at the time of contracting the debt that the value of the money 
Vo. II. Q . 
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is to be conſidered, but the time of payment ; and therefore when the 
value of the coin is augmented or diminiſhed, the profit or loſs is the 
5 and not the creditor's. 6th February 1731, Hamilton con- 
tra Corbet. | | 


Teind, where TEINDs of corn were found not due where the ſtock was deſtroyed 


the flock is 
deſtroyed, 


Multures, 
where the 


ground is de- 
ſtroyed. 


vi majore. Balfour, (Teinds) 29th > & 1563. The Chapter of 
Glaſgow contra Ceſsford. 19th December 1549, Abbot of Holy- 


rood-houſe contra Moni . 20th Jan I Idem contra 
Ld. Innerleith. * e 


Tur half of a piece of ground, which paid a certain quantity of 


multure, being deſtroyed by water, and a 1 deduction of 
dry multure being claimed upon that account; the Lords thought, that 


if only a ſmall part had been loſt, it would not have deſerved any con- 
ſideration, but being an interitus rei to the half of the ſubject, they 


therefore, before anſwer, appointed the quantity of the loſs to be 


Debita fundi. [ H E aliment of a ward minor was found debitum fundi, ſo that 


by the act of parliament, a 1 relie 
e 


proved. Fountainhall, gth mber 1702, Aitken contra Tenants 
of Haly wood. 
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he might purſue the tenants and occupiers of the lands for the 

fame. Colvil, Auguſt 1 590, Ld. St. Monans contra Tenants. 

Tur retoured duties which are only due before citation in the 
neral declarator of nonentry, are debita fund; ; but the ſuperior's claim 
to the full duties thereafter, is only by a perſonal action againſt intro- 
metters. Dirleton, 23d June, Stair, [6th July 1675, Ld. of Kel- 
head contra his vaſlals. | ä 

THe caſualty of marriage is debitum fundi. Durie, 14th Novem- 
ber 1635, Dickſon contra Donatar. 

THe caſualty of relief is debitum fundi. Durie, Spotiſwood, (Fi- 
cus) 12th March 1628, Ld. St. Clova contra old Ld. of Lawrieſton. 

ONE heretor purſuing another for dry multures, and the defen- 
der deponing in the cauſe, That for the years he poſſeſſed he had 


left the dry multures in the tenant's hands; yet the Lords, at adviſing 
this oath, found it debitum fundi, and decerned againſt him. Foun- 
tainhall, 3d December 1687, Earl Southeſk contra Maxwell. 


SINGULAR ſucceſſors are not liable for the reparations beſtowed 
upon the miniſter's manſe before they were heretors. Stair, Gosford, 
8th January 1670, Charteris contra Pariſhioners of Currie. Stair, Goſ- 
ford, 2d February 1672, Guthrie contra Ld. of M*Kerſton. Dirle- 
ton, 23d June 1675, Hamilton contra Maxwell. Dirleton, Gosford, 
th July 1676, Blair contra Fowler. Fountainhall, 2d February 1694, 
Moir contra Lord Salton. | 

THe heretor whoſe lands are deſigned for a glebe to a miniſter, has, 

E off the other heretors ; 
tor for the time, not his ſingular 


but this relief affects only : 
| ucceſſor, 
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ſucceſſor, as not being debitum fundi. Stair, 24th June 1675, Snow 
contra Hamilton. 


Lanp-Tax not debitum 8 and therefore not good againſt ſin- 


gular ſucceſſors. Stair, 13th July 1664, Græme contra Heretors of 
Clackmannan. 


OBJECTED againſt a regiſtred reverſion, that not being pactum de Reverſions, 
retro vendendo, which is the true nature of a reverſion, but granted to 
a third party who never had right to the lands, the ſame cannot be 
good againſt ſingular ſucceſſors. This objection repelled. Stair, 16th 
January 1679, Ld. Lamberton contra Lady Plendergaiſt. 


H who had right to a reverſion having thereafter borrowed more Eiks to re- 
— from the wadſetter, and given him his obligement, that the verſions. 
reverſion ſhould not be made uſe of by him, his heirs or aſſignies, till 
that ſum were paid, as well as the ſum in the reverſion; and havin 
thereafter diſponed the ſaid reverſion, and the aſſigney having uſed the 


order thereupon, and inſiſting for redemption ; the Lords had no reſpect 


to that ſecond obligement, but declared the lands lawfully redeem- 
ed. Maitland, 18th December 1565, Home contra Home. — An 
improper wadſetter having become cautioner for the reverſer to a 
third „obtained from the reverſer a declaration, That the 
8 ſet ſhould not be redeemed until he were alſo relieved of this 
* engagement. In a competition betwixt the wadſetter and another 
real creditor, the Lords found, That this was but a perſonal obligation, 
and not a — * eik to the reverſion, ſo as to become a real right and 
title for poſſeſſion ; therefore found the wadſet extinguiſhed by intro- 
miſſion with rents, to the amount of the wadſet ſum and annualrents ; 
tho' here the common debitor was bankrupt, and the wadſetter had no 
other ſecurity for his relief. Fountainhall, Forbes, 18th February 
1708, Lord Preſident contra Inglis, 


A LI ERENTRIx of a ſum diſponing the fame to her ſon the PaQtions, de- 
fiar, and taking backbond of the ſame date, the fame writer, witneſſes, 12 4 
&c. obliging him to relieve her of his father's debts, otherwiſe to re- or otherwiſe, 

ne her; 4 ſon having aſſigned the ſum, and the aſſigney purſuing ou 1 

the debitor, and compearance being made for the mother, her alledge- od wo when 
ance upon the backbond was repelled, and found, That it could not ae Per. 
prejudge the purſuer a ſingular ſucceſſor, but could only work againſt 
the granter himſelf, Durie, 21ſt July 1636, King contra Douglas. 
—— A party being obliged to pay money when required ; which re- 
quiſition was to be made with conſent of ſome perſons named in the 
obligement, and no otherwiſe ; the bond being compriſed by a credi- 
tor, who thereafter made requiſition, and charged ; the Lords found, 
That the compriſer, ſingular ſucceſſor to the creditor in the bond, was 
not ſubject to that clauſe to make requiſition with conſent of theſe 
friends, the clauſe being inſert for perſonal reſpects: But here execu- 
tion was delayed until a term thereafter, againſt which the debitor 
might prepare the money. Durie, 24th March 1630, Maxwell con- 
tra Lord Herries. | 

ONE having granted bond, bearing borrowed money, obtained from 
the creditor a backbond, narrating, That the bond was for the price 
of certain lands, and that the ſum ſhould not be payable till the 8 
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of the lands were delivered; this backbond was found good againſt an 
aſſigney to the bond. Stair, 14th January 1663, Scot contra Mont- 
gomery. — One having filled up a truſtee's name in ablank bond, and 
taking a backbond of truſt ; this was found good againſt the truſtee's 
creditor arreſting the ſum in the debitor's hands. Stair, th Fe 

1678, Mackenzie contra Watſon. _—. The like in the caſe of an af- 
ſignation, fed by a backbond of truſt. Fountainhall, Forbes, 
3th November 1710, Monteith contra Douglas. Found alſo 
againſt an onerous aſſigney. Durie, 23d December 163 5, Keith con- 
tra Irvine, — A bill being indorſed to one, upon his giving backbond 
to vo Aon money to a certain uſe ; the backbond was found fo to 
affect the money, as it could not be arreſted by the creditors of the 
indorſee. Forbes, Fountainhall, 19th July 1705, Black contre Cre- 
ditors of Steil. 


PaQions, de- AN appriſer infeft having obliged himſelf to communicate whatever 
dy dab profit ſhould ariſe to him by his appriſing out of the common debitor's 
or otherwiſe, eſtate; this paction was found not good againſt a ſingular ſucceſſor in 
Ache Seal the appriſing. Stair, 6th July 1661, Tailzifer contra Maxton.—A 
N back bond of an appriſer before he was infeft, renouncing all benefit of 
his appriſing, diſcharging the ſame in ſo far as prejudicial to ano- 
ther party's right, was found effectual againſt a ſingular ſucceſſor, tho 
Stair, 31ſt July 1666, Earl Southeſk contra Marquis 
of Huntley. — A backbond of truſt granted by an appriſer, was found 
appriſing againſt ſingular ſucceſſors, there being no infeft- 
ment in this caſe. 7 2 in —_— 1673, Brown contra Gairn. 
An afligney to a decreet of appriſing granting a backbond, obligin 
him to — 2 payment of a certain ſum; the ſame was — 
good againſt an onerous afſigney, the legal being ſtill current, and no 
infeftment upon the appriſing. Stair, 6th July 1676, Gordon contra 
Cheyne. A backbond of truſt found to qualify an appriſing dedu- 
ced by the truſtee, and conveyed by him before infeftment to a ſingu- 
lar ſucceſſor, who was — infeft, ſo as to found an exception to 
the debitor, that the appriſing was extinguiſhed by payment made to 
the intruſter. Gosford, Stair, 12th July 1670, Kennedy contra Cu- 
ningham. ---- An appriſer having reſtricted his appriſing to certain 
lands, and the reſtriction being objected to a fingular ſucceſſor infeft 
upon the appriſing; found, That if infeftment had followed upon the 
appriſing ies reſtriction, the reſtriction was but perſonal ; but if it 
preceeded infeftment, it did affect and regulate the appriſing againſt 
| the ſingular ſucceſſor, becauſe till infeftment the — was tranſ- 
miſſible by aſſignation. Harcus, (Compriſings) January 168 5, 
Sinclair contra Sinclair, — A diſponee to an infeftment of annualrent 
having granted backbond to the diſponer, retroceſſing the liferent there- 
of; ande having infeft himſelf in the annualrent-right upon 
the procuratory of reſignation contained in his diſpoſition, a ſingular 
ſucceſſor from him was found not liable to implement his backbond, 
tho' by virtue thereof the diſponer had all along continued in the poſ- 
| ſeſſion of the annualrent. Darie, 10th M 1629, Schaw contra 
Kinroſs. ---- A truſtee, to whom an heretable bond was aſſigned in or- 
der to lead an adjudication, and who granted a backbond declaring the 
truſt, having, oe leading the adjudication, borrowed money from a 
third party, and couveyed the heretable bond in ſecurity; upon which 
conveyance 
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conveyance the third was infeft, in virtue of the precept of faſine 
in the heretable — on = competition with the original creditor in 
whoſe favours the backbond was granted, and who pleaded, That the 
truſtee was not in the right of the bond, and could not transfer the 

roperty which he had not ; the Lords preferred the third party, as 
Rs ſent her money on the faith of the heretable bond. Dalrymple, 
20th July 1715, M*Cubbines contra Ferguſſon. | 
A BackxBonD under a ſuperior's hand, declaring, That the vaſſal 
ſhould have liberty to renounce his feu-right when he pleaſed, was 
found effectual againſt a ſingular ſucceſſor in the ſuperiority, it being 
of the ſame date with the feudal- contract, and relating to a matter in- 
trinſick in the nature of the feu. Stair, 12th February 1669, Brown 
contra Sibbald. A backbond of truſt is not effectual 4 a ſingu- 
lar ſucceſſor by infeftment in lands, unleſs either he knew of the back- 
bond, or paid no money for the purchaſe. Stair, 20th November 
1672, Workman contra Crawford, — A you having got a diſpoſi- 
tion to a tenement in a burgh upon truſt, and only to make him capable 
to be elected Commiſſioner for that burgh to the parliament, the diſ- 
poner alſo having continued in poſſeſſion during his life; but after his 
death the truſtee having ſold the ſubject for an adequate price, the 
Lords, in a declarator of truſt at the inſtance of the defunct's heir, 
found, That the purchaſer having acquired it by an onerous title equi- 


valent to the true value, the truſt could not affect his right, it not be- 


ing a vitium reale, Fountainhall, 14th November 1702, Anderſon 
contra Dempſter. — A mill being feued, and the author having gi- 
ven a bond apart. at the conſtitution of the feu, binding him to lead 
the milnſtones when required, on pain of loſing a year's feu-duty ; and 
the ſingular ſucceſſor being required, and failing, the Lords aſſoilzied 
him, becauſe this was a bond extra corpus juris, and fo could not bind 
a ſingular ſucceſſor in the right of the feu. Durie, penult. January 
1639, Cockburn contra Trotters. | 

Tux eſtate of Grange being in the Lord Forreſter's perſon, under 
backbond, bearing, That the infeftment was in truſt for the uſe and 
behoof of the Laird of Grange, and only to the Lord Forreſter's be- 
hoof * the relief of debts he ſhould be engaged in for Grange; after 
Lord Forreſter's death the eſtate of Grange was allowed to be adjudg- 
ed for his debt, but always with the burden of the faid backbond, 
Stair, 23d November 1664, Livingſton contra Lady Forreſter. — A 
truſtee in a diſpoſition to lands in order to ſell them, having given a 
backbond to the diſponer to hold compt for the price ; the Lords, in 
a competition betwixt the truſtee's creditors and Foce of the diſponer, 

referred the later, tho the diſponer was never infeft. Bruce, 14th 
July 1715, Burgh of Finmouth centra Forbes. 3 

A Back BOND granted at paſſing the gift of ward and marriage, 
and regiſtred in the books of exchequer, found to affect the gift in 
the perſon of a ſingular ſucceſſor. Stair, 31ſt January 1666, Dallas 
contra Fraſer. 

THE author's backond found good againſt the ſingular ſucceſſor in a 
tack, altho' it neither was re iſtred nor intimated to him before his right: 
Stair, 4th January 1668, Forbes contra A tack contain- 
ing a tack-duty and definite endurance, bore this clauſe, © That the 
* tackſman ſhould repair the tenement which was then ruinous, and 
<* ſhould retain the expences of reparation out of the tack-duty ; the 
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Lords found this clauſe perſonal, and not effectual againſt a ſingular 
ſucceſſor, who had bought the tenement, and paid an adequate value 


for the fame after it was repaired, Stair, Fountainhall February 
1680, Rae contra Finlayſon. , * 


Clauſesbur- A PROCURATORY of reſignation being diſponed by a father to 


den ing con- 
veyances. 


his apparent heir, with the s proviſion, That the ſubjeft ſhould 
be burdened with a ſum named, in favours of the reſt of the children, 
whereupon the heir was infeft ; the Lords preferred the children to all 
compriſers for debts contracted thereafter. Gosford, 2oth February 
1673, Moriſon contra Creditors of Darſie. 

Tur Lords found, That a clauſe in a diſpoſition, bearing, That it 
was given and accepted with the burden of a ſum to be paid to another, 
is not merely perſonal, but real, againſt any who ſucceed in that right, 
— jap 14th December 1698, of Rothes contre 

tench. 

A PURCHASER of lands having obliged himſelf # pay à certain 
ſum to any perſon his author ſhould pleaſe to nominate ; this clauſe, tho” 
in the infeftment, was found not real to affect ſingular ſucceſſors. Stair, 
25th June 1664, Canham contra Adamſon. -—- A diſpoſition, bear- 
ing, both in the procuratory of reſignation and precept of ſaſine, this 
clauſe, That the receiver ſhould be obliged to pay all the diſponer's debts 
contracted and to be contracted, was — to im no more but a 
perſonal obligement upon the receiver to pay the debts, but not to af- 
fect the lands diſponed. Falconer, Fountainhall, 19th November 

1685, Lord Ballenden contra Dundaſs. — One having diſponed his 
eſtate to his eldeſt ſon, with this proviſion, That he ſhould make pay- 
ment to the younger children of their bonds of proviſion therein ſet 
forth; as alſo, reſerving power to the granter to burden his fon, and 
the lands diſponed, with the payment of what further ſums he ſhould 
deſtinate for the proviſions of his children, and to alter or innovate the 
diſpoſition at his pleaſure ; and he having died without making any 
further proviſions, the Lords were of opinion, That ſuch a provi- 
ſion in favours of children, tho' contained in the infeftment, is 
not a real burden, but perſonal only againſt the r N of the diſpo- 
ſition ; yet in this circumſtantiate caſe they found the proviſions real, 
in regard of the poſterior clauſe, burdening the ſubje& with what ad- 
ditional proviſions the granter ſhould think proper, and therefore good 
againſt the ſon's real creditors. Fountainhall, 14th June, Home, 
July 1687, Creditors of Marjoribanks competing. 

A PART diſponing lands, with a proviſion in o both of 
diſpoſition and ſaſine, that a ſum ſhould be paid to the di , and, 
in caſe of non-payment, the right to be void; the Lords found, That 
the clauſe was real, and good againſt fingular ſucceſſors, Dirleton, 
Stair, = November 1666, Cuming — — 

A Dispos1T1oN of lands being granted, with and under the bur- 
den of the payment of all the lawful debts; it was contended that 
this was only a perſonal clauſe, burdening the accepter of the __ 
tion with payment of the debts, but not defigned to make a real bur- 
den upon the lands. Anſwered, It is not preſumed of kn of es 

8 


that he intends different things, when he ſays, with the burden of debts, 
and with the burden of payment of debts ; it is not diſputed but th 
firſt makes a real burden, and fo muſt the other. The Lords found it 


a real 
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a real burden. uly 1719, Creditors of Coxton contra Duff. — 
In a diſpoſition by a father to a ſon, the queſtion aroſe, If the father's 
debts were a burden upon the right, ſo as to be good againſt ſingular 
ſacceſſors, or only a perſonal burden upon the diſponee and his heirs ? 
In the diſpoſitive part, the clauſe was worded thus, L:keas, by accep- 
ration hereof, the ſaid George binds and vbliges him, and his foreſaids, 
to make payment to my lawful creditors F all my juſt debts: And in the 
procuratory of reſignation, And the ſaid George ſhall be obliged to pay to 
my creditors my ia ane lawful debts, &c. But in the clauſe of warrandice 
it ſtood thus, Which right I bind and oblige me to warrant from my 
own proper fact and deed, with the burden of my debts: And in the 
precept of ſaſine, Under the reſervation of my own liferent, and with 
the burden of my juſt and lawful debts. The father's debts were 
here found a real burden upon the ſubject diſponed, and good againſt 
ſingular ſucceſſors, tho it was argued to be moſt expreſs in the diſpo- 
ſitive clauſe and procuratory, that this was a perſonal burden only u- 
pon the accepter, and that the ſubſequent clauſes muſt be underſtood 
of the burden, as deſcribed at large in the foregoing principal clauſes of 
the writ, a perſonal burden being as truly a broke in its nature as a 
real burden. 18th February 1729, Competition betwixt Geddes and 
Younger. — In a diſpoſition of a land eſtate b- the proprietar to 
his eldeſt ſon, there was inſert the following clauſe, As alſo theſe pre- 
ſents are granted, with the expreſs burden of the payment of 8009 
merks, which the ſaid James my ſon, by acceptation hereof, binds 
and obliges him to content and pay to John, Gilbert, &c, my younger 
children, equally amongſt them ; in a competition betwixt the younger 
children and the creditors of the eldeſt ſon, the queſtion was, Whe- 
ther it was a perſonal burden only, or both a perſonal and real burden 
The creditors pleaded, That here is a perſonal burden plainly eſtabliſhed, 
and the clauſe does not neceſſarily import any thing further; and there- 
fore to found upon the ſame clauſe, as alſo inferring a real burden, 
which is a right of a quite ſeparate nature, is truly eſtabliſhing rights and 
conveyances by conjecture and implication, contrary to the principles 
of law and of reaſon. The Lords, notwithſtanding, found the above 
clauſe in the diſpoſition made the proviſion real. 1oth January 1738, 
Creditors of Smith contra his brothers and ſiſters | 
AN act of the fifth of King George I, entituled, An act 45 enlarg- 
ing the time to determine claims on the for feited eſtates, provides, That 
4 ſuperiors ſhall be obliged to pay a proportional ſhare of the true and 
te lawful debts of the attainted perſons, anſwerable to ſuch eſtate as 
© ſhall be found to belong to | by virtue of the clan act; upon 
this clauſe a competition aroſe betwixt the ſuperior's perſonal creditors; 
affecting the rents by virtue of arreſtments; and the perſonal creditors 
of the forfeiting perſon, whoſe eſtate it had been; in which competition, 
the creditors of the forfeiting perſon were found preferable, the eſtate 
being ſuppoſed to devolve to the ſuperior, with the burden of the for- 
feiting perſon's debts, tho' not ſo expreſſed in the clauſe, 5th July 
1734, Viſcount of Oxenford contra officers of ſtate. 
uſes burdening the ſubject diſponed with the granter's debts 
in general, without mention of an debt, whether theſe 
debts become thereby real, debated, but not determined. 
July 1730, Creditors of Calderwood competing. But thereafter 
it having been found in an appeal to the houſe of Peers, that ſuch 
R 2 
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neral clauſes create no real burden; the Lords ever ſince have been 
ln uſe to determine according to the judgment of the higher court. 

Tux Lords preferred debts with which a diſpoſition and infeftment 
of an eſtate was burdened, to all the debts upon that eſtate contracted 
by the receiver of that diſpoſition, but preferred them amongſt them- 
ſelves according to their reſpective diligences, and theſe upon which 
adjudication had been obtained, to ſuch as were not adjudged for. For- 
bes's MS. zoth June 1714, Creditors of Roſs competing. A father 
diſponed his eſtate to his ſon, with the burden of 5000 merks to his 
creditors, conform to bonds granted to them. After he was denuded he 
contracted ſeveral debts, for which he granted infeftments of annual- 
rent upon the lands formerly diſponed to his ſon ; in a competition be- 
twixt a perſonal creditor for 1000 merks prior to the diſpoſition, and 
theſe annualrenters, it was pleaded, 1970, That, by the ſon's infeftment, 
the father was denuded, and had it not in his power to lay any new 
burden upon the eſtate, over and above what he had laid upon it in 
favours of his creditors exiſting at the time of the diſpoſition ; and if the 
debts did not amount to 5000 merks, it was ſo much gain to the ſon. 
2do, Suppoſing this clauſe could be underſtood as a faculty, impower- 
ing the tather to grant new ſecurities upon the eſtate, ſo far as the 5000 
merks was not exhauſted by prior debts, ſtill the debts, ſuch as were 
exiſting before the diſpoſition, were made real burdens upon the eſtate, 

ually as if they had been ſpecially mentioned in infeftment, 
which muſt prefer them to all poſterior debts, tho made real upon 
the eſtate by infeftment. It was found, That no debt poſterior to the 
diſpoſition could come in competition with the debts prior to the ſame. 
12th February 1731, Barclay contra Gemmil. 


Inſefimens AN infeftment granted to a creditor for ſecurity and payment not 
= ſecurity | Only of debts then due, but of debts that ſhould happen to be due 
contracted. thereafter, was found to give no preference for debts that came to be 

due after the competing creditors were infeft. Bruce, 19th January 


1715, M' Dowal contra Sir John Rutherford. 


Diſcharges FounD, That a gi ted by King James III. under his great 

_— ow ſeal, 1474, to Land Craighal * bo irs, of all the wards that 

"ſhould fall by the ſuperiors of Craighall's lands, was now expired and 

null, and could only ſerve, at the moſt, during the life of the giver 

thereof, the King. Haddington, 1ſt February 1610, Sir George Er- 

ſkine contra Ld, Craighall. —A feu-right being granted, with a clauſe 

diſcharging the feu-duties in all time — this clauſe was found not 

effectual againſt a ſingular ſucceſſor in ſuperiority. Stair, 19th 

November 1679, Lady Blackbarony contra Borrowmans. — See 

a ſimular caſe. Stair, gth December 1679, Lord Haltoun contra 

Town of Dundee. — A ſuperior, by a writ under his hand, 1 
renounced and diſcharged in favour of a vaſſal all the feu-duties 

other caſualties of the ſuperiority, thirlage to his miln, &c. in a de- 

clarator at the vaſſal's — — againſt the ſuperior's ſon, who refuſed 

to repreſent him, the Lords unanimouſly agreed, That ſuch a perpe- 

tual diſcharge of the caſualties and aſtriftion, was merely perſonal, and 

only binding during the granter's life, but could not operate againſt a 

fingular ſucceſſor. Fountainhall, 8th December 1699, Pringle contra 

Earl of Home, — A proprictar having diſponed part of Jus 142 
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holding blench of himſelf, became obliged, under a penalty, to enter 
the heirs gratis, and likewiſe to diſpone gratis the liferent eſcheats of 
His vaſſals in theſe lands, ſo oft as the ſame ſhould fall into his hands: 
This clauſe was found not real againſt ſingular ſucceſſors in the ſu- 
jority. 11th December 1731, Lady Caſtlehill contra Sir James 
tewart of Coltneſs. In an original feu-charter, tho woods were 
dif] along with the lands, there was this remarkable reſtriction 
laid upon the vaſſal, That it ſhall not be leiſom for him or his heirs t6 
cut, ſell or give away any of the trees, but allenarly for their own par- 
ticular uſe and their tenants ; but this clauſe did not enter the ſaſine. 
The ſuperior having afterwards, by a perſonal deed, diſcharged the ſaid 
reſtriction, the queſtion occurred, If this diſcharge was good againſt a 
ſingular ſucceſſor in the ſuperiority. The ſingular ſucceſſor Mleaded, 
That the woods here were truly reſerved, and nothing given to the 
vaſſal but the uſus, and that a diſcharge could not transfer the ſuperio- 
rity, or any of its acceſſories. The vaſſal pleaded, That he was infeft 
in the lands and woods, and that the clauſe was no other than a re- 
ſtriction on his property, calculated, that he might not interfere with 
his ſuperior in & e of his woods, to lower the price, by overſtock- 
ing the mercat, and that reſtrictions may be diſcharged by any per- 
ſonal deed. The Lords found the 4 effectual againſt the ſin- 
gular ſucceſſor. 24th July 1734, Garden of Bellamore contra Earl of 
Aboyne. | 


Tux Lords found, That where an apparent heir buys in a compri- g. g. 
ſing on his predeceſſor's eſtate, it theres? becomes not — — — 
from him within the ten years, but likewiſe that the reverſion ope- _ ETD 
rates againſt the apparent heir's creditors and ſingular ſucceſſors, who diſponees. 
have adjudged his right. Fountainhall, 14th December 1698, Coun- 
teſs of Rothes contra French. 


Revver ION upon the head of fraud, is good 7 gratuitous ac- Fraud, 
quirers, tho* not partakers of the fraud. Stair, 18th December 1667, 
Auchinleck contra Williamſon. 


A Wir r having conſented to a diſpoſition granted by her huſband, Force ati 
it was found relevant againſt the diſponee, to elide the conſent, That ſear. 
the wife offered to prove that ſhe was compelled by her huſband. 
Stair, 24th June 1662, Ld. Woodhead contra Nairne. Durie, 27th 
June 1632, Caſſie contra Fleming. 


SPUILZ1E is a vitium reale as well as theft, and equally competent 


| S 2 . 
—— 2 ſucceſſors; Stair, 21ſt November 1677, Hay contra * 
nar . 


A R1cuT granted by a ſon to a father contra fidem tabularum padum con- 
nuptialium, cannot be challenged upon that head in the perſon of a 1 #4 
ſingular ſucceſſor, purchaſing fide from the father. Stair, Goſ- | 
ford, 16th July 1672, Duff contra Fouler. 


Founp, That the exception of ſimulation of a gift of eſcheat, as Simulation 
taken upon the * of the rebel, could not be oppon d againſt che? f 
n who, being a 5 had acquired the ſame to his 
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own behoof, unleſs it were proved, That the aſſignation was alſo ſi 
mulate. Hope, (A/ignation) ult. February 1617, Earl of Tullibar- 
din contra Dalziel. — Simulation of eſcheat cannot be opponed a- 
gainſt a third party who acquires bona fide, Hope, (Horning) 6th 
July 1622, Murray contra Adamſon, 


Minority RE Dycriox upon minority and leſion, found not good againſt o- 
and lefon. nerous fingular 4 25th January 1728, Gourlie contra Gour+ 
lie, -—-- In a rue aginſt « minor upon hs bond, t the inſane of 
an aff on. the its er having founded upon minority and leſion, 
which he argued muſt be good againſt onerous eys, otherwiſe the 
benefit of reſtitution might be eaſily diſappointed ; the Lords found 

inſt the — 


the defence not competent again a ſingular ſucceſſor, be- 
cauſe in this caſe the cedent was ſolvent, againſt whom the defender 
might have recourſe, Harcus (Minority) November 1683, 


Anderſon contra Spence. 


R_ Tur Lords reduced a diſpoſition done in lecto, as being labes realis, 
rech land tho' the defender was a ſingular ſucceſſor, and knew nothing of its be- 
ing done in lecto. Fountainhall, 18th December 1697, Livingſton 

contra Burn, 


Donatioin0o AN aſſignation of an heretable bond by a wife to her huſband, fan- 
— nnag te matrimonio, was found revocable, as tio inter virum & uxorem, 
e, and that even againſt a ſingular ſucceſſor, acquiring bona fide from the 

huſband for onerous cauſes. Stair, 15th December 1676, Inglis con- 
tra Laury — A donation by a wife to her huſband, taken in name 
of a — 5 was found revocable, and that even againſt ſingular ſuc- 
ceſſors. Stair, 17th July 1677, Paterſon contra M Clean. 


Irritancies AN irritant clauſe, o non ſolulum canonem, contain'd in the diſpoſiti- 
muſt be en-, on of feu, but neither in the charter nor ſaſine following thereupon, 
Efefrmenc, o- is not real, nor effectual againſt an appriſer ; tis otherwiſe, if ſaſine 
eherwiſe not follow directly upon the 2 in which caſe the diſpoſition 

I 


ood againſt December 1664, Earl Sutherland con- 


ineular ſac. ſerves for a charter, Stair, 
ceflors, tra Gordon, | ; 

AN heretable bond of relief, "— expreſly, That the infeft- 

ment to be expede thereon ſhould not be redeemable, till the cauti- 

oner therein were reimburſed of all char — - . hipeÞ gr 

ral, and particularly of the expences of the faid infeftment, and the 

infeftment only granted expreſly for relief of certain debts therein enu- 

merated, but # arm to a charter that repeted the above obligements, 

was ſuſtained to afford preference to the creditor, in a ranking for the 

principal ſum, annualrents and expences paid by him, to any of thoſe 

to whom he was engaged for the common debitor, to be ſtated as a 

principal oy at the time wo advance, * _ the expences of 

expeding his infeftment, and ſupporting his right againſt competing 

creditors, becauſe theſe dan ran not contained in the ſaſine, o- 

therwiſe than as referring to the charter, which general reference, cre- 

ditors or ſingular ſucceſſors cannot be bound to take notice of. Forbes, 

17th July 1706, Campbell of Calder contra Creditors of Park Hay. 

ſuperior — a feu-right to his vaſſal, with certain — 

and irritant clauſes; theſe clauſes were engtoſs d at full length in the 

Charter, 
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charter; but not in the precept of ſaſine, nor in the ſaſine itſelf, others 
wiſe than by a general reference, ſcig. With and under the provifiens 
and conditions particularly mentioned in the charter ; it was pleaded, in 
x competition betwixt the ſuperior and the creditots of the vaſſal, That 
this general reference was ſufficient to interpel creditors or purchaſers z 
for no prudent perſon, who lends money upon the faith of an eſtate in 
the perſon of his debitor, will truſt to the ſaſine alone; he will, no doubt, 
alſo inſiſt for a ſight of the charter. It was found, notwithſtanding, 
That this general reference was not ſufficient againſt creditors or ſin- 
gular ſucceſſors. 13th February 1730, Competition betwixt the Duke 
of Argyle and creditors of Barbreck. An heireſs, in her contract of 

marriage, having diſponed to her huſband her lands, and he obligin 
himſelf to infeft her in a liferent jointure out of his own lands, with 
this clauſe, That if either of them failed in the performance, the 

contract was to be void and null, and each party to enjoy their own; 
and the huſband having been infeft in the wife's lands by virtue of the 
precept of ſaſine in the contract, but the wife having never been in- 
feft in his lands for her jointure, and both his and hers being evicted 
by his creditors, the huſband's right to her lands bearing in grami a 

relation to the contract of marriage, and to be granted to him by the 

wife, under the proviſions, reſtrictions, and limitations therein mentio- 

ned in general; the Lords, in a declarator of irritancy of the contract 

at her inſtance, found, That ſeeing this irritant reſolutive clauſe was un- 

uſual, and not inſerted verbatim in the precept and inſtrument of ſaſine, 

but only by a general reference, it not prejudice the ſingular ſuc- 

ceſſors; and therefore aſſoilzied them from her declarator of irritancy. 

Fountainhall, 27th November 1711, Lady Montboddo contra Haly- 

burton. — A father having diſponed his eſtate to his eldeſt fon, with 

the burden of certain ſums to his younger children, which did not en- 

ter the precept of ſaſine, nor the ſaſine itſelf upon the precept, other- 
wiſe than by a general reference ; the ſame notwithſtanding was found 

effectual againſt the ſon's real creditors, ſeeing the burden was fully 
engroſſed in the diſpoſition, which was the warrant of the ſaſine: For, 
tho' a general reference in an infeftment is not good againſt a ſingular 
ſucceſſor, yet a charter is a part of the infeftment as much as a ſaſine; and 
a diſpoſition, when it is the immediate warrant of the ſaſine, ſtands in 
of a charter, and is confidered as of the infeftment, 26th 

uly 1737, Creditors of Smith contra his brothers and ſiſters. 

A Fru was granted in the year 1611, with this expreſs irritancy, 
That if the feuar annalzied the land, without previouſly offering the 
fame to the ſuperior for repayment of the ſum advanced for the feu- 
right, the feu-contratt ſhould be null and extinft, and all that might 
follow thereupon. This irritancy was brought into the charter as it was 
in the feu- contract, but omitted in the _ of ſaſine, whereby it 
came about, that it was not engroſſed in the 


following infeftments, not even by way of reference ; whereupon it 
was found, That it could not affect the fingular ſucceſſor of the ori- 
ginal vaſſal. 6th February 1729, Gall contra Mitchel. | 


Ir being pleaded,That payment made by the debitor is not ſufficient pam 
to extinguiſh an infeftment upon an appriſing contra fingularem ſucceſ- made af 
forem ; and that intromiſſion with the mails and duties of the lands ap- ly tag a. 


„ nor in any of the 


8 2 Priſed gular ſucceſſor: 
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priſed has this effect by ſtatute only, not 


common law; this was 
contra Philorth, 


ASSIGNATION to mails and duties, no real right. See Com- 5 


repelled. Stair, 23d July 1662, Lord F 


PENSION when real, when perſonal? See Penfion. 


FACULTY to burden, when made real ? See Faculty to burden; 


FRAUD good againſt the purchaſer's creditors. See Fraud. 


egard to que- 


aſſrve Title. 
PAY ME NT or intromiſſion, if good againſt a fingular ſucceſſor 


DIS POSITION with the burden of debts, with r 
tions betwixt the granter's creditors and accepter. See 


in an infeftment of annualrent ? See Annualrent, Infeftment of. 


PERSONAL and TRANSMISSIBLE. 


What rights go to heirs ? 


HE Lords found, That ſeeing a defunct, who was heir, had been 
by way of inſtrument, 
to concur with them in confirming the teſtament ; and he refuſing, 
during his lifetime, upon pretence, That the ſums in queſtion were he- 
retable, and fo belonged to him as heir, his ſon could not now recur 
and offer collation with the executors, ſeeing the jus conferendi then 
offered to him, was rejected by him, and ſo, being extinct, did not 
1700, Dick contra 
I. 1669, requir- 


ipends, is privile- 


interpelled by the executors, and required, 


tranſmit to his heir. Fountainhall, 4th 
his Aunts.— The Lords found, That the act 
ing conſignation in caſe of ſuſpending miniſters 
gium perſonale, competent only to the miniſter himſelf, that 


may 


be drawn away and diverted from attending his charge of ſouls ; 


and therefore when his executors or collectors of vacant ſti 


they cannot crave conſignation. Fountainhall, ad June 1697, a Mi- 


niſter's Executors contra Pariſhoners. 


Reverſions, ONE having ſold lands, and taken a backbond obliging the purchaſer 
to rediſpone, in caſe the ſeller ſhould repay the price betwixt and a 
preciſe day, and the ſeller having died in the interim; the lands were 

the heir's making an offer of the price at 

ged, That the 
backbond was perſonal. Stair, gth January 1662, Earl Murray contra 


found legally redeem'd u 
the term mentioned in = backbond, tho' it was ur 


Ld. Grant. 
An heir may purſue reduction of a deed done by 


the minor prede- 
7th March 1637, 


upon minority ceſſor ex capite minoritatis & læſionis. Durie, 
and lelion. Vernock contra Hamilton, Gosford, 14th July 1669, Forbes 


con- 
tr 


— 
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tra Earl Mariſhall. Fountainhall, 1 5th December 1698, Straiton con- 
tra Wight. l 


RENT Als of their own nature arè not tranſmiſſible, and end by the 4 _ 
deceaſe of the giver, and alſo of the receiver, being ſricłi. juris, unleſs 
the contrary be expreſſed. Haddington, July 1612, contre 
he heir of a tackſman was found not to have right where 
the tack bears not heirs or aſſignies. Haddington, 11th November 


1609, Ld. Drum contra Neiven. Colvil, 23d June 1579, Little 
contra Ld. Lintoun. | 


A L1FERENTR1X having accepted from her ſon of a bond for a ſum Donations. 
of money, payable yearly, in lieu of her liferent, and 1 ſne Was 
content, her ſon, without mentioning his heirs, &c. ſhould bruik the 
liferent during her life ; and the ſon binding himſelf, and ſucceſſors, &c. 
to pay the ſaid annuity ; the Lords found, That this was only a favour 
granted to her ſon perſonally, and not to his heirs ; and that neither 
they, nor his relict, had right to bruik thereby, but that it expired by 
the ſon's death. Durie, 2oth March 1633, Lyon contra Stewart, — 
A man, a little after his marriage, granting bond to his wife, payable 
in caſe the marriage diſſolved by his death, within the year and day, with- 
out a living child ; and he having died within the year without chil- 
dren, and thereafter ſhe deceaſing alſo within the year; the Lords ſu- 
ſtained proceſs at the inſtance of the wife's executors, tho' it was pleaded 
for the huſband's repreſentatives, That the proviſion was perſonal to 
the wife herſelf, and in this ſingular caſe died with her. Fountain- 
hall, 18th January 1705, Barber contra Barber; | 


SUMMAR diligence competent to a miniſter for payment of his ſti- , Summar di- 

. =” . . ligence, 
pend, is a perſonal privilege, and goes not to his repreſentatives, who 
muſt inſiſt in an ordinary action for the annat and arrears of ſtipend. 
Durie, 17th December 1623, Reli& of Miniſter of Livingſton contra 
Pariſhoners. — But ſummar diligence, to which the debitor has con- 
ſented by a clauſe of regiſtration, is a privilege of the bond, and goes 
_ with it, whether to legal or voluntary aſſigneys. This was found 
in 


e caſe of a compriſer. Durie, 21ſt March 1635, Lord Yeſter 
contra Ld. Inner wick. 


What go againſt Heirs ? 


* ReveRs10Ns extended againſt the heirs of the granter; tho no men- Revergons 
tion be made of heirs. Durie, 6th, Auchinleck, (Rever/ion) roth 
February 1630, Muir contra Muir. 


A Bond of penſion granted to an advocate was found to die with Penſions, 
the granter, ſeeing no mention was made of his heirs in the bond, and 
that it did not laſt during the receiver's life. Fountainhall, 2 5th Ja- 
nuary 1693, M*Kenzie contra Marquis of Montroſe. 


TH E heir of one who was ſucceſſor fitulo lucrativo, was found as Preceptio ba- 
_ univerſally liable for the firſt defunct's debts, as his immediate predes reve. 
ceſſor would have been; altho' an heir to a vitious intrometter is only 
Vo L. II. : T ; liable 
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nales. 


liable in quantum lucratus ; becauſe vitious intromiſſion being penal, 
is not ſo rigorouſly extended againſt the intrometter's repreſentatives, as 
the paſſive title of univerſal ſucceſſor, which is not a vitious title, but 
praceptio hereditatis, Harcus, (Airs) March 1686, Duff of 
Braco contra Innes. Bruce's MS. 24th January 1717, Henderſon con- 


tra Wilſon, Home, 22d July 1725, Schaws contra Heirs portioners 
of Glenour, 


Attiones p- ALTHO0' the heir of the committer of ſpuilzie cannot be purſued 


criminally as himſelf might have been, yet he may be civilly conveened 
for reſtitution, altho' none of the ſpuilzied goods come to his hands, 
nor are converted to his profit. Balfour, (Spurlzie) th, Maitland, 
11th July 1552, Ld. Kinfauns contra Ld. Craigie. Colvil, Ja- 
nuary, 1582, Monro contra Wiſhart. ---- Altho regularly a huſband's 
executors are liable for a debt contraſted by the wife ( fante matri- 
monio) with his conſent, yet a woman ſuſpected of adultery, having 
given bond with her huſband's conſent, not to keep company with 
a certain man; and being convicted nevertheleſs to have done fo, 
and the thing proved after the huſband's death ; the executors were 
found not liable for the penalty, being for a delict. Hadding- 
ton, wit, May 1610, Hog contra Bell. Repreſentatives are not 
liable univerſally upon defunct's vitious intromiſſion, but only 
in valorem. Stair, 10th, Dirleton, 14th July 1666, Cranſton con- 
tra Wilkieſon, Dirleton, 14th December 1676, Wallace contra 


Murray, 
 Aftio ex de- An action ex delicto, tho' rei perſecutoria only, found not to go 
_—_ "gy bene againſt heirs. Forbes, 17th, Fountainhall, 19th January 1711, Lady 


Declararer 


Ormiſton contra Hamilton. 


A DEecLARATOR of recognition may be purſued after the vaſſal's 


of recognition. death; becauſe, tho' delicta morte extinguuntur, yet recognition befals 


Uſury, 


not as a crime, but as a condition, implied in the nature of the right, 
that if the vaſſal alienate, his fee becomes void. Stair, 19th Febru- 
ary 1662, Ld. Carnegie contra Ld. Cranburn. 


A CREDi1ToR dying during the dependence of reduction upon the 
head of uſury intented againſt him, it was queſtioned if this penal pro- 
ceſs could tranſmit againſt his repreſentatives ; the Lords found, That 
the effect of uſury, being to annul the bond as a real exception, it was 
good againſt every perſon claiming upon the bond ; and if} good againſt 
the heir by way of exception, it muſt be good by way of action, being 
the fame thing in a different form. July 1732, Creditors of 
Merchiſton contra Repreſentatives of Colonel Charteris. 


Litiſconte- THE heir or executor of a vitious intrometter, found liable only in 


ation with 


the deſunct. 


uantum the intrometter was lucratus by the intromiſſion, unleſs he 

ad been purſued as vitious intrometter in his own life, which would 
have made his heir univerſally liable. Harcus, (Airs) 28th Novem- 
ber 1682, Paip contra Ld. of Newton. An extracted act of litiſ- 
conteſtation, and a proof led of the vitious intromiſſion . againſt the in- 
trometter himſelf, was found ſufficient to make his repreſentatives li- 
able in ſolidum. Dalrymple, 5th June 1717, Forbes of Thornton 
kt ak , contra 
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contra Forbes of Tolquhon. - A party having been cited in a pro- 
ceſs of ſpuilzie and ejection, but dying before litiſconteſtation; the 
Lords faked to allow the purſuer his oath in {tem againſt the de- 
fender's heir, a minor, who offered to make up all his real loſs and 
damage to him. Forbes, 5th, Fountainhall, 11th July 1711, Lew- 
ars contra Ld, Mauldlie. ---- Litiſconteſtation being made in a defen- 
der's lifetime, and the purſuer then inſiſting againſt the heir for pro- 
ving the paſſive title — intromiſſion of the defunct, becauſe 118 
was conteſtata, and being forced to amend his libel, by only changing 
a Chriſtian name, which he all he might do till ſentence ; the 
Lords found, That having. altered his ſummons, the interlocutor upon 
which the act of litiſconteſtation ſhould have been extracted, did not 
bind the penal paſſive title againſt the defun&, ſo as to militate now 


againſt his heir. Forbes, 7th, Fountainhall, 8th February 1712, 
Stewart contra Earl Bute, 


What Rights go to Aſſignies? 


REveRs10Ns are ftri&: juris, and go not to aflignies, unleſs fo ex- Reverſiotisi 
{'d. Haddington, 20th July 1611, Cochran contra Gourlay, — 
ut where the order of redemption was uſed by the reverſer himſelf, 
the aſſigney was found to have ſufficient right to inſiſt in a declarator 
of redemption and removing againſt the wadſetter. Stair, 6th Decem- 
ber 1661, Home contra Home. — The like, tho' the cedent died in 
the interim during the dependence of the declarator of redemption. Spo- 
tiſwood, (Redemption) February, Durie, 3d March 1630, Mur- 
ray contra Myles. Fountainhall, 2d January 1696, Burnet contra 
Burnet. — The reverſion of a. wadſet being conceived to the heirs and 
aſſignies of his own body, an order of redemption was not ſuſtained, 
being at the inſtance of an aſſigney, who was not of the reverſer's own 
body. Stair, 1ſt February 1667, Earl of Tullibairden contra Murray. 


Tacks are perſonal, and cannot be conveyed to affignies, unleſs Tackg 
expreſſed. Stair, 18th June 1680, Home contra Lyel. — The fame, 
tho' the tack bore a power to ſubſet. Stair, Gosford, 3d January 1672, 
Lady Binning contra Sinclair. — A man who has a liferent-tack can- 
not diſpone he ſame to another, even for his own life; without con- 
ſent of the maſter. Colvil, June 1581, Ld. Strathurd contra 
Steven. — A tack being ſet to a man and his ſpouſe during their life, 
and to their heir after them; and their apparent heir, poſterior to their 
deceaſe, 2 aſſigned the tack, the Lords found this alledgeance re- 
levant againſt the aſſigney, That the tack was ſet perſonally to the life- 
renters therein named and their heir, without mentioning aſſignies. 
Durie, 14th February 1623, Rattray contra Graham. — Found, 
That a tack ſet to a man during life, and to his heirs indefinitely, for 
two or three nineteen years, may be aſſigned by the principal tackſ- 
man, if aſſignies be not excluded per expreſſum. Spotiſwood, (Tack) 
roth February. 1627, Roſs.contra Blair. — Liferent tacks are aſſign- 
able, tho aſſignies be not expreſs d; becauſe in theſe there is no de- 
lectus per ſonaæ, no choice of a good tenant, but a ſimple conſtitution of 
a right in favours of the liferenter. Durie, lt. February 1637, Home 
contra Craw. Stair, Gosford, 16th July 1672, Duff contra Fowler. 
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A vaſlal ean- 
nor ſubſticure 
another in his 


place, 


A tack being ſet with this clauſe, That it ſhould not be aſſigned 
to any man of higher degree than the tackſman himſelf; and the ſaid 


tack thereafter falling with other things under the tackſman's eſcheat, 


it was found, That the Lord of the ity, in whoſe hands the e- 


ſcheat fell, might aſſign the tack to a perſon of whatſoever degree, not- 
withſtanding the faid clauſe ; becauſe hoc caſu dominus utebatur jure 


fiſcali, & licitum eſt fiſco de rebus ſuis diſponere, quando & cui libue- 
rit, fine ulla perſonarum diſtinctione. Colvil, 3d December 1578, 


Lord Borthwick contra Archbiſhop of St. Andrews. A tack ſet for 
nineteen years to a man and his wife and their heirs, ſecluding aſſignies, 
may be ſubſet, ſeeing an excluſion of aſſignies is no excluſion of ſub. 
tackſmen. Harcus, (Tacks) March 1686, Sir James Rochead 
contra Moodie, 


Ont who diſponed certain lands to be holden of himſelf by the di/* 


ponee his heirs and Wee. was found obliged to receive and infeft 


aſſigney. Stair, 2 anuary 1672, Ogilvie contra Kinloch. --- Feuda 
are fri juris, — = we to 2 unleſs expreſſed; and after 
infeftment, tho' the diſpoſition bear aſſignies, the aſſignation hath no 
effect; becauſe, when the diſponer has once granted infeftment to the 
diſponee himſelf, or to his aſſigney, he has performed his obligation, 
and there is no ground to oblige him to grant a ſecond infeftment. 
Stair, 5th February 1663, Lady Carnegie contra Ld. Cranburn, — 
The like. Fountainhall, 14th January 1696, Ld. Carnwath contra 
Creditors of Nicholſon. | 


Clauſe ofre- AN excamber getting in his charter a clauſe of regreſs againſt the 
greſs to — excambed lands in — of eviction, to him and his heirs, without 


cam 


we mentioning aſſignies; the clauſe was nevertheleſs extended in favours 


of a ſingular ſucceſſor in the lands, Durie, 14th July 1629, Ld. Wards 
contra Ld. Balcomie. | 


Alimentary A Bop for a certain ſum payable yearly to a wife for her aliment 
Provilion. 


granted by a third party, does not fall to the huſband jure mariti, ſhe 
not being otherwiſe alimented by him; neither will payment made to 
the huſband, nor compenſation upon debts due by him afford a de- 
fence againſt the wife. Durie, 4th July 1637, Tenant contra Futhie. 
—— The like. Haddington, penult. November 1622, Edmondſton 
contra Kirkaldie, ---- Nor is ſuch a ſum affectable by the huſband's 
creditors. Durie, Spotiſwood, (Huſband and Wife) 27th March 
1627, Ld. of Weſt-Niſbet contra Ld. of Moriſton. Bruce, 16th De- 
cember 1714, Spruel contra Duke of Douglas. | 
A LIFERENT annuity granted by a firſt huſband, found affectable 
by the ſecond huſband's creditors, tho' the wife and family had no o- 
ther means of ſubſiſtance, in reſpect it was not granted in the form of 
an alimentary proviſion. Durie, 8th March 1639, Ld. Kilkadron con- 
tra Ld. Balgillo. ---- A gift being made in exchequer of L. 130 Ster- 
ling yearly to a man's wife and children, the fame was found not at- 
tachable by the huſband's creditors, tho the gift was not qualified to 
be alimentary, nor to be excluſive of creditors. Here the creditors 


further pleaded, That the ſums they had advanced were for the main- 


tenance of the Lady and family; which was not found relevant, un- 
leſs the money had been advanced after the alimentary proviſion took 
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lace. Stair, Dirleton, Gosford, 22d December 1676, Dick contra 
Pick. hut a friend having left the liferent of a ſum to a married 
woman, for ber better ſupport and maintenance, the ſame was found 
affectable by her huſband's creditors, the ſum not being directly con- 
ſtituted by way of aliment, nor the creditors expreſly debarred. Foun- 
tainhall, 26th November 1697, and 12th January 1698, Creditors of 
Gordon of Pancaitland contra his Lady. — A LACY ving a liferent 
proviſion from her firſt huſband, the fame was challenged in a reduc- 
tion by the firſt huſband's creditors during her ſecond marriage; which 
produced an agreement in this manner, That the Lady ſhould be re- 
ſtricted to 800 merks, by way of a yearly alimentary annuity, exclu- 
ding her huſband's jus mariti, and that her diſcharge ſhould be fufh- 
cient without her huſband. The proviſion thus ſettled was found to 
be _— and not to be . for her third huſband's debts. 
Fountainhall, 27th January 1709, Dick contra Dunbar. | 

A RELicT, by her contract of marriage, being bound to reſtrict 
her liferent in caſe of children, the ſuperplus being for their aliment 
this ſuperplus being moderate, was found not affectable by the de- 
funct = d's creditors. Stair, Gilmour, 16th November 1665, 
Wat contra Ruſſel. Otherwiſe, in an aliment to an apparent heir, 
which was conſiderable, and preſumed done to diſappoint creditors, 
Stair, 14th June 1677, Blackwood contra Boyd. It being pro- 
vided in a contract of marriage, That the wife's jointure ſhe had by a 
former huſband ſhould be allowed for maintaining the family, and 
that it ſhould not be lawful for either him or her to apply it to any 
other uſe ; found, That this clauſe of appropriation did exclude the 
huſband's creditors, ſince it exceeded not - unds of a ſuitable ali- 
ment. Fountainhall, 3d February 1705, Dickſon contra Braidfoot 
and Pitcairn her huſband. 
FErs to a Commiſſioner of parliament not arreſtable, as being ali- 

mentary, and given ad certum effeftum., Forbes, 28th March 1707, 
Moliſon ſupplicant. ---- Yea an aliment granted by the King was found 
not affectable by the grantee's creditors, tho beſtowed ex pietate only, 
and not for ſervices to be done. Stair, 3d December 1674, Cockburn 
contra Lord Sinclair. Found, That a fee, in ſo far as neceſſary for 
the ſervant's aliment, conform to his condition of ſervice, could not 
be reached by his creditors, to whom he had made cefionem bonorum ; 
but as to the ſuperplus it might. Gosford, 8th, Stair, gth July 1668, 
Boag contra Davidſon, 1 | 

A Dr payable to one upon a decreet-arbitral, was found arreſt- 
able by a party who was his creditor before the decreet, tho' it was 
therein declared alimentary, and not affectable by creditors ; becauſe 
it was not in the power of a himſelf by ſubmitting, nor of the 


arbiters by decerning, to diſappoint lawful creditors. Forbes, 22d 
June 1705, Irvine contra Crawford. 


__ A GirrT from the crown of bein King's ſole Printer for the ſpace Gift of King 
of forty one years, bearing, To heirs, aſſignies and ſubſtitutes, ” Printer. : 
found adjudgable, tho” it was pleaded to be an office of truſt, where 0 


there was a delectus perſone. 8th February 1737, Nairne contra 
Freebairn. | 
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Powers and Ax abbot having granted a feu of certain lands, reſerved to himſelf 

privileges. and ſucceſſors a right to win coal for their own proper uſe alle : 

It was argued, That this could only deſcend to the abbot's i rs 

in the abbacy ; but it was found, That the abbot had a power to con- 

vey his right to other ſingular fucceffors in particular lands. Stair, 2 5th 

November 1662, Lord Burleigh contra Syme. — The power given to 

debitors by act 62, parl. 1661, to reſtrict apprifers to their annualrents, 

is purely perſonal, and not extended to any coming in place of the de- 

bitor by legal diligence. Stair, 2oth July 1671, Lindſay contra Max- 
wel. ' Stair, 28th July 1671, Murray contra Earl Southeſk. 


Privileges THE cautioner of a collector of ſupply having paid in for him ſome ar- 

of che 65k, rears he was reſting to the fiſł, and gotten aſſignation thereto, and thereu- 
pon craving preference toall the collector's other creditors, upon the pri- 
vilege competent to the fiſk ; the Lords ſuperſeded to determine what 
preference the ceſs had beyond other debts, but thought that whatever 
theſe privi were, the aſſigney had them in the ſame manner, that 
the publick, his author, had, before the denuding. Fountainhall, 5th 
July 1705, Creditors of Cleland competing. 


Landlord's Ir a maſter affign his rent, the aſſigney has the fame privilege of 
hypotheck.  hypotheck that the maſter had. Gilmour, — 1665, An- 


derſon contra Provan. Forbes, 23d July 1707, urn contra 
Man, 


Burgeſs A BuRGEss of Edinburgh may take an aſhigna tion to a debt owin 
privilege of to another burgeſs, and thereupon arreſt the debitor, and cauſe wair 


ment. nim till he find caution to anſwer as law will. Haddington, 22d Janu- 
ary 1611, contra . 


Lands once AL TO“ a ſubject cannot unite lands, yet they being once united 
unired, cott- by the King, a ſubject may diſpone them in the fame manner, as he 
aſſigney's per- had the ſame granted to himſelf, altho* the diſpoſition be not confirm- 
on. ed by his Majeſty. Durie, 12th July 1626, Stewart contra Earl of 


Ome. 


A charge to A PARTY having aſſigned to his ſon a decreet againſt a debitor, 
ereer heir, it together with a muy to enter heir againſt the debitor's ſon ; and the 
a igney inſiſting on the charge, the Lords found, That the charge did 
not expire by the death of the cedent, and that the purſuer needed 
not uſe one at his own inſtance, becauſe the charge being a part of 
the proceſs, the purſuer might be aſſigned to it as well as to a ſum- 
mons, or to any other letters, &c. Spotiſwood, (Herr) Durie, 18th 

June 1631, Campbell contra Captain of Clanronald. 


warning, if ONE aſſigned to a warning made by the heretor, and alſo judicial- 
aſſignable ly aſſigned to a compriſing led againſt the heretor ; this ſuſtained as a 
ufficient title in a removing. ddington, 28th July 1613, Hay con- 
tra Bandene. — An aſſignation to a warning was found not a ſuffici- 
ent title in a removing, eſpecially the cedent being denuded by a com- 
prifing, even tho the compriſer offered to concur, ſeeing he had no 
right to the warning. Haddington, 2 1ſt February 1623, Ker contra 
Tenants of Niſbets, | 2 
0 


"Perfonal — 


Tho voluntary Aſſigneys be excluded by Law or Paction, 
the Rioht may be affected by legal Diligence. 


A-REvsRsS10N granted to any perſon and his heirs, ſecluding aſſig- 
neys, may be compriſed. Hope, (Compriſing) zd February 1619; 
Bruce contra Bucky. — The reverſion in a wadſet being granted to 
the reverſer and his heirs, but not to ys, the Lords, in a purſuit 
to accompt and reckon, at the inftance of an aſſigney, found this ſuffi- 
cient to exclude him, fo long as he inſiſted on his voluntary diſpoſiti- 
on ; but found, That this would not defend againſt him, when he 
produced a right from compriſers of the ſubject, unleſs the reverſion 
were ſo perſonal, as to exclude both ies and compriſers; Foun- 
tainhall, 3oth July 1680, Bruce contra Vaſſals of — 


Perſonal Faculties and Privileges, to affect which there is 
no legal Diligence, may they be founded on directly by 
Creditors ? 


A Man, in his contract of marriage, during his minority, binding 
himfelf to infeft the children of the marriage in his whole lands, upon 
which inhibition was ſerved at their inſtance againſt him, and he, af- 
ter the inhibition, granting heretable bonds to his creditors ; the Lords 
ſuſtained action of reduction at the inſtance of theſe creditors; found- 
ed upon their debitor's minority and lefion, and reduced the contract 
accordingly. Durie, 7th March 1623, Lord Bargeny contra his ſons. 
---- A minor ſuſpending a decreet upon minority and lefion, and with 
the bill giving in a renounciation to be heir, but deceaſing before diſ- 
cuſſing, the Lords ſuſtained the reaſons of a reduction repeted with 
the ſaſpenfion, at the inſtance of the cautioner therein, as if the mi- 
nor had been till alive, tho' the privilege was pleaded to be perſonal, 
Durie, 23d February 1628, Dunbar contra Leſlie. Auchinleck, 
(Minor) 26th June 1628, Leſlie contra Campbell. — If a minor 
once revoked debito tempore within the quadriennium utile, a ſingular 
ſucceſſor in the lands may, at any time thereafter, raiſe a new redu- 
ction upon minority and leſion of an infeftment of annualrent granted 
by the minor upon theſe lands. Durie, 2d February 1630, Hamilton 
contra Sharp. | 


IT is competent to the apparent heir's perſonal creditors to raiſe a 


reduction ex capite lecti, even without neceſſity of adjudging. Stair, 
16th February 1669, Creditors of Balmerino contra Lady Coupar. 
hut after the apparent heir's death, it is not competent, unleſs he, 
or they in his right, had been infeft in the lands before his death. Stair, 
Gosford, 18th February 1676, Trotter contra M*Kello. 

A LIiFERENTER being purſued by creditors on the eſtate, who 
had only infeftments of annualrents, but had not adjudged, either to 
find caution to uphold the houſes in terms of the act 25, parl. 1491, 
and act 15, parl. 1 53 , orto cede poſſeſſion to them, upon their finding 
caution ; the Lords ſuſtained proceſs, tho' creditors be not expreſs'd in 
the acts of parliament. Fountainhall, 6th January 1698, Hall and An- 
ſtruther contra Blair. | | . 
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Perſonal Objection. 


—___ 


Tur Lords allowed a creditor to purge the failzie incurred upon a 
pattum legis commiſſorie in pignoribus, by payment of the money at 
the bar, as his debitor the reverſer himſelf might have done. Durie, 
19th March 1631, Scot contra Dickſon. — The like with regard to 
other irritancies. Home, November 1686, Niſbet contra Cre- 
ditors of Dryburgh. Fountainhall, 2 iſt December 1707, Earl South- 
elk contra Arnot. ö 9 5 | 
A PaRTy marrying an heireſs, and bringing with him a ſtock of 
money into the family, in contemplation whereof her father, in the 
contract, allows a faculty to his ſaid ſon-in-law, to burden the eſtate 


with a certain ſum, as a proviſion to a ſecond wife and children; 


and he having 1 exerced that faculty, which the Lords found 
he had ſufficiently done by marrying again and tting children; in 
a competition for the ſum betwixt his creditors and the relict and chil- 
dren, the Lords found the faculty perſonal, and therefore preferred the 
children to the creditors, there being here a jus queſitum to the chil- 
dren of the ſecond marriage. Fountainhall, fach July 1699, Credi- 
tors of Kinfawns contra his relict and children. 

Uro a verbal bargain about lands, the purchaſer, in ſecurity of the 
price, depoſited ſome bonds and bills with the ſeller; a creditor of the 
purchaſer having arreſted theſe bonds and bills in the ſeller's hands, 
and the bargain being thereafter completed in writ, it was found, That 
the arreſtment fell, and that it did not convey the locus panitentie to 
the creditor, , which was competent to his debitor the purchaſer, nor 
was it any medium impedimentum to hinder completing the bargain. 
21ſt January 1730, Sinclair contra Somervell. 

A Pr RSO interdicted having diſponed lands, a creditor of his hay- 
ing compriſed the ſame lands, was found intitled to inſiſt in a reducti- 
on ex capite interdictionis; for tho' the apprifing could not carry the 
perſonal privilege of a reduction upon the head of interdiction, it gave 
the purſuer an intereſt in the ſubject, and he was entitled, qua creditor, 
to uſe every privilege competent to his debitor that could turn to his 
intereſt, Stair, 2oth February 1666, Lord Salton contra Lds. Park 
and Rothemay. | 


RENTAL not aſſignable, See Irritancy. 


COMPENSATION proponable by creditors. See Compenſa- 
tion. 


LEGAL feeps inchoat, if they fall by death, or tranſmit to and 
againſt heirs? See Death, 9H 


* 
— — 


PERSONAL OBJECTION. 


Cannot go MAN having been once purfued for his tack-duty, and, in that 


againſt his 
own aſſertion. 


proceſs deponing, That he had no tack from the purſuer; and 
thereafter being purſued in a removing, and there producing a tack 
which had years to run, he was not allowed to make uſe of the —— 


Perſonal Objection. ＋ 


decerned to remove. Maitland, 7th December 1 563, Ld. Inner- 
quharratie contra Ogilvies, 


In a ranking, a creditor craved preference for the debt in his hor- , _ 
ning, upon which the common debitor's eſcheat fell. Anſwered, The Nd he kes 
eſcheat could not fall upon this horning, becauſe the common debi- conſented to. 
tor was timouſly relaxed, and this very creditor conſented to the relax- 
ation, Replied, The relaxation is null by act 78 parl. 1 579, bein 
executed at the croſs of Edinburgh, tho' the debitor was denounc 
at Haddington where his lands lay; and as for the creditor's conſent, 
it imports only a non pugnantia, and cannot have the effect to vali- 
date a null deed. The Lords found the creditor's conſent to the re- 
laxation relevant to exclude him perſonals objectione from —_— 
the ſame upon account of any nullity or informality, whatever a thi 
party might do. Forbes, roth February 1 7 10, Wallace contra Cre- 
ditors of Spot. — It was not found a perſonal objection againſt the 
firſt annualrenter craving ence, That he was cautioner for the 
common debitor to the other annualrenter in the original moveable 
bond, in corroboration of which the heretable bond was granted; 

Forbes, 28th June 1711, Baird contra Mortimer and Deuchar.-— The 

Lords refuſed to allow the heir of proviſion of the granter of a char- 

ter, to quarrel the ſame for want of infeftment, in an improbation at 

his inſtance ; but repelled him, even in the firſt inſtance, upon his be- 

ing ſubfidtarte liable to warrant the right, without neceſſity to call the 

heir of line, quia lites non ſunt multiplicande. Forbes, 4 iſt January 

1712, Earl Forfar contra Gilhagie. — The benefit of a poſſeſſory 
judgment is never granted in prejudice of him to whom the poſſeſſor 
diſponed, or of him to whoſe diſpoſition he conſented, it being againſt | 
bona fides for any one to impugn his own deed. Stair, gth Novem- 
ber 1665, Lady Knapeirn contre Farquhar. 


A CAUTtoNER for a curator was not allowed to plead, That the Cannot 

curator had no right by reaſon of a prior act of curatory ſtanding un- fire" he dc 

reduced, in reſpect neither the curator nor his cautioner could impugn title. 

their own deed, and the purſuit was for a ſum intrometted with by the 
curator upon that title. Durie, 5th December 1627, Rollock contra 
Corſbies. — A liferentrix publickly infeft, and confirmed by the ſu- 
perior, took a gift of her ſon's ward, with a view to exclude baſe 
infefters in poſſeſſion, which ſhe could not do by virtue of her liferent- 
right; the vaſſals pleaded, That the ward did not fall; the lands being 
full by the purſuer's conjunct- infeftment confirmed by the ſuperior. It 
was anſwered, That the ſame did not exclude the ward; not being re- 
giſtred. Replied, That ſhe could not quarrel or impugn her own 
right, which was repelled, ſeeing ſhe cled not herſelf with that right, 
but with the right of ward, and which ſhe might as validly take as any 
other. Durie, 24th July 1629, Lady Cathcart contra Vaſlals. — In 
a declarator of liferent-eſcheat at the ſuperior's inſtance againſt his vaſ- 
ſal, a compriſer from the vaſſal appeared for his intereſt, and pleaded, 
That there could be no 2 in reſpect that the vaſſal's ſaſine 
was not regiſtred, and conſequently was null by act of parliament; the 
Lords repelled the defence, ſeeing the defenders could not object the nulli- 
ty of their own right. Durie, 18th February 163 1, Lord Cranſton contra 
Scot.— The donatar to one's eſcheat being purſued for the debt in the horn- 
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ing, alledged, That the horning, denounciation, eſcheat and gift were 
null, having proceeded upon general letters, and he offered to renounce 
the gift; this was repelled in reſpect of his intromiſſion, after which 
he could not quarrel the horning nor renounce the gift. Durie, 15th 
March 1631, Fletcher contra Kid. ---- A biſhop having ſet a nineteen 
years tack of his tithes, for a ſmall duty, but a large graſſum, after his 
conge d'eflire was come down for another biſhoprick ; and after his tran- 
{lation having charged for the graſſum, it was objected, That the tack 
was null, as being granted after the ſetter ceaſed to be biſhop of that 
dioceſe ; the Lords repelled the defence, and would not allow the de- 
fenders to quarrel their own right. Falconer, 24th November 1685, 
Archbiſhop of St. Andrews contra Town of Glaſgow. See this deci- 
ſion, obſerved a little differently by Lord Harcus, under the head ( Jus 
tertii.) | 


— 


A 


Can take A G1FT of recognition being granted to one who had a baſe infeft- 
ed A1 ment, the donatar's baſe infeftment was found to be no ground of re- 
or neglelt. tion to make up the major part, becauſe it was his own fault he 

did not confirm. Falconer, Home, ad February 1683, Buchan contra 
Forbes. In a removing, the defender objected againſt the purſuer's 
title, which was an infeftment upon a precept of clare conſtat ; the 
Lords ſuſtained the anſwer, ſc:z. That the defender had been the pur- 
ſuer's tutor, who ought to have retoured his pupil, if there was any de- 
feQ in the precept of clare conſtat. Haddington, 6th March 1623, Her- 
mieſhiel contra Stevenſon.---A ſuperior purſuing a declarator of nonentry 
againſt a lady liferentrix, tho' he, as a near friend, was a conſenter in 
her contract of marriage, and at his inſtance execution was to pals, 
and therefore it ſeemed his duty to have ſeen her infeft ; yet the Lords 
repelled the defence, and found the lands in nonentry : But this being 
ſtop'd and heard again, the Lords, upon another ground, found the de- 
creet of declarator null, v/z. Becauſe it being libelled, That it fell b 
the death of the laſt fiar, his heir of line was not called. Fountainhall, 

15th December 1686, and 12th January 1687, Duke Hamilton con- 
tra Counteſs of Callendar, ---- It being objected againſt a poinding of 
the ground, That the purſuer was not infeft; and it being anſwered, 
That the defender, who was alſo ſuperior of the annualrent, had been 
charged to infeft the purſuer ; the Lords found, That no perſonal ob- 
jection againſt the defender could ſupply the defect of a title; that it may 
debar a defender from pleading his exception, but cannot found an a- 
Etion where there is no title. Stair, Gosford, 25th June 1668, He- 
riot contra Town of Edinburgh. The like. Durie, 2oth June 1627, 
Ld. Touch contra Ld. Hardies-mill. 


ta what as A CONTRACT of marriage being conceived in theſe terms, That 
ſes may 9* the wife ſhould not renounce any part of her jointure, without conſent 
own deed ? Of her father, &c. in writing; 4 having, nevertheleſs, in her viduity 
renounced part of it in favours of her ſon; the Lords found, That ſhe 

could not renounce cum effeftu without her father's conſent in writing. 


Bruce, 26th July 1715, Dallas contra Dallas. 


Perſonal Hr that is interdicted purſuing action for looſing the interdiction, 
objection a- the Lords found, That he could not be debarred by a horning produ- 


ö by his ſaid interdictor, who, being choſen for his benefit, ought not 
er 
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| hinder his liberty, unleſs he can alledge juſt and lawful cauſes. Had- 
dington, zd March 1607, Earl Athole contra Ld. Edzel. 


4 1 JR 


PERSONAL PROTECTION. 


PERSON was refuſed to be relaxed from the horn, tho' only To awitoeP, 
ad teſtimonium dicendum, unleſs the at whoſe inſtance he 
was denounced would conſent. Colvil, 4th mber 1581, Lady 
Athole contra Commendator of Couper. — The Lords refuſed to re- 
lax a for a time, that he might bear witneſs,” or otherwiſe ſtand 
in judgment, he being at the horn for a crime ; otherwiſe if it had 
been for a civil cauſe, Haddington, 7th January 1593, Hering contra 
Lord Yeſter. ---- John Stewart being at the horn for civil cauſes, and 
having neceſſary occaſion to be permitted to compear, to have curators 
choſen to his grandchild, the Lords gave him a protection to that effect. 
Haddington, 2d December 1622, contra — The 
Lords refuſed to interpoſe in granting their letters of protection to one 
who was a material witneſs in a proceſs of adherence before the com- 
miſſaries, becauſe they judged it not proper for them to interpoſe in the 
commiſſaries juriſdiction, unleſs it were either by advocation or ſuſpen- 
ſion. Fountainhall, 16th February 1704, Chalmers contra Brown. 


The act 4th parl. 1663, diſcharging protections, and allowing the To a party 
ſupreme courts to grant protections to perſons ſummoned before them, RET. 
was found only to take place where they are obliged to appear perſo- 
nally to give their oaths or to be witneſſes, and cannot appear by pro- 
curators ; but that ſuch protections ought not to be granted upon pre- 
text, that proceſſes of compt and reckoning and others cannot be 
managed without their own preſence. Dirleton, 8th December 
1675, Ld. Wamfray 2 — The Lords granted ſuſpenſion 
of all hornings againſt the debitor for ſome time, in order to give him 
a perſonam ſtandi before the council, to anſwer upon ſeveral alledged 
riots. Stair, 7th December 1669, Urquhart ſupplicant. ----- The 
Lords of ſeſſion do grant perſonal protections, not only when the exe- 
cution is for a liquid debt, but alſo ad factum preſtandum. Stair, 7th 
November 1678, Whitehead contra Johnſton | 


A PROTECTION granted by his Majeſty to Maxwell of Hills, not Perſonal 
found expedient to be authoriſed by the ſeſſion, for ſtaying the creditors — hs 
to whom he was adebted as cautioner for the Lord Maxwell, 'to poind King, 
his goods or appriſe his lands. Haddington, 24th May 1610, 3 
contra . —-Superſedere granted by the Lords, at the deſire of his 
Majeſty's letter, to the Ld. of Johnſton, of all actions to be purſued a- 
gainſt him till his age of fourteen years. Haddington, gth November 
1611, contra 


X 2 PERSONA 


N 


84 8 Perſona flandi. 


PERSONA STANDLI. 


Wa HORNING not proceeding upon the Lords letters, but only 
8 


the ovjettion? upon a written command, given to the party by the King; char- 
ging him not to intromet with ſuch and ſuch teinds, under the pain of 
rebellion, whereupon he, diſobeying, was denounced ; the Lords refu- 
ſed to ſuſtain it, to debar the party ab agendo. Spotiſwood, ( Horning ) 
1590, Ld. Wedderburn confra  . — Found, That an excom- 
municated perſon might inſiſt in a proceſs, ſeeing he was not at the 
horn ; and in general, that excommunication could not prejudge a per- 
ſon of thoſe things que ſunt juris naturalis, aut gentium. Durie, 8th 
July 1636, Ld. Colſton contra Lord Cranſton, — Denounciation 

at the croſs of Edinburgh, where the party dwells not, takes not a- 
way his Fes ona Ae in judicio, Stair, 24th Jan 1674, Blair 
contra Blair. The Lords refuſed to ſuſtain proceſs at the inſtance of a 
French-merchant againſt a Scots-merchant, in time of war with France; 
and further, the Frenchman's factor here having next produced a bill 
of exchange, giving him right to the ſum acclaimed ; the Lords alſo 
repell'd this, becauſe-the ſummons was not purſued in his name on that 
proper right of his own, but only as factor for the Frenchman, nor 
would they ſuffer him to transform his ſummons by way of reply. 
Fountainhall, 1 5th June 1704, Arnault and Gordon his factor contra 


ro wh CoMPETENT to an in a proceſs to make the objection, tho 
— neither creditor nor LT Durie, 8th, — — ) 
ſechen n 2d March 1631, Chiſholm contra M. Doual. A party producing a 
—_ debar another ab agendo, tho the horning was at a third par- 
ty's inſtance, who declared under his hand, That he would not uſe the 
horning to debar him ; yet the Lords refuſed to ſuſtain proceſs ; but 
they were of opinion, That the creditor's declaration was a ſufficient 
ground for obtaining relaxation, ſo far as to have perſonam ſtand! in hoc 
Judicio. Durie, Auchinleck, (Horning) 18th February 1630, Wright 
contra Wright. — The verity of a libel being referred to a defender's 
oath, the Lords found, That in ſuch a caſe the purſuer could not ex- 
clude the defender from deponing by a horning, ſeeing he craved his 
oath, and warned him'to compear to give it : But our author here re- 
marks, That by this reaſon all purſuers may be hindred from debarring 
defenders by a horning, ſeeing they are ſummoned to hear decreet, or 
elſe alledge a cauſe, Cc. Durie, 15th July 1624, Dickſon contra 
Ld. Coldingknows. | | 


Againſt A PURSUER wasdebarred by a horning, altho the writ he founded 
anew compe- on (being a contract) bore, to be entred into for the behoof of another, 
wy who offered to inſiſt. Haddington, 13th December 1609, Ld. Ruth- 

vens contra Ker. An affigney purſuing, anQowning, that the pur- 
ſuit was for the behoof of the t, the Lords found, That, as the 
horning would have debarred the cedent from purſuing, if e 
had been at her own inſtance ; ſo it muſt alſo ſtop proceſs at the Igney's 
inſtance. Spotiſwood, ( Horning) ad, Durie, 8th March 1631, Chiſho 
contra M Dowal. — The ſuſpender being debarred by 1 _ 
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his cautioner, and alſo the magiſtrate being purſued a&ione ſubſidiaria, 
craving to be allowed to infift ; the Lords refuſed to hear any of them, 
the cautioner being irreſponſal, unleſs caution were found by the party, 
or by one of thoſe compearing, to pay the debt in caſe they prevailed 
not. Durie, 6th March 1632, Redicks contra Dalbatie. — A pur= 
ſuer being debarred - + a regiſtred horning, and then aſſigning the debe. 
and the aſſigney inſiſting in his own name, after the ſubject was ren- 
dred litigious; the Lords, nevertheleſs, found, That the objection was 
perſonal, and could not meet the aſſigney, but that he might carry on 
the proceſs, the aſſigney having declared, that whatever was —_— 
againſt the cedent, whether in cauſa or | 24 madum probationis, thould 
militate againſt him, the aſſigney; and ſo in effect nibil innovebatur. 
Fountainhall, Forbes, 1oth July 1706, Young contra Young. 


A Px Row purſuing declarator of another's eſcheat, upon ſeveral horn- . 
ings produced, and another, whereby he offered to debar him from des 1m, Debars 
fending, which laſt horning, tho expreſs d alſo in the gift, yet the purſuer partes from 
having declared, That he only made uſe of it to debar him ; the Lords fending- 
found, altho' the defender offered to improve this horning, That he 
ought to be relaxed before he could be heard to _—_ improbation. 

Durie, 14th June 1626, Ld. Foulis contra the donatar of his eſcheat. 
— The like. Haddington, 11th November 1609, Thomſon contra 
Ramſay. Haddington, 2 1ſt December 1609, Doig contra Dempſter. 
—— A man being purſued to compt and reckon in general, without 
mentioning a ſpecial ſum, and he offering to compt, which was the 
deſire of the libel, and to pay all that could be decerned againſt him; 
the Lords, nevertheleſs, found, That the purſyer might debar him by 
a horning, and therefore decerned in ral, prong the defender 
to compt ' conform to the libel ; but declared they would paſs ſuſpen- 
ſion without caution, ſeeing, the decreet being ſo general, it would be 
hard to find cautioners. rie, Spotiſwood, (Horning) 13th June 
1628, Rule contra Ld. Aiton. An advocation being produced for 
a party before the inferior court, and the other party offering to debar 
him from producing by a regiſtred horning, and the judge thereupon 
giving ſentence, without regard to the advocation ; the Lords reduced 
the — as given ſpreto mandato. Durie, 8th March 1634, 
Charteris contra Myles. The like. Colvil, November 1 582, 
Home contra Homes. 

A PER$0N at the horn, not only cannot himſelf be party in any a- 246, Debats 
ction, but neither can his wife, tho' ſhe have intereſt in the cauſe, as 1 
being, e. g. conjunct fiar of the lands in controverſy, becauſe ſhe muſt wife in judicio. 
be authoriſed by her huſband, which in this caſe he cannot do being at 
the horn. Balfour, ¶ Defender) 11th Fe 1563, Johnſton contra 
Ld. Johnſton. Spotiſwood, (Horning) 2d, Durie, 8th March 1631, 

Chiſholm contra M Dowal. 

C1v1L rebellion debars a judge from the exerciſe of his office, and he 3tio, Debars 

may be declined upon that head. Durie, 29th January 1629, Kellie 4,58 from 


the exerciſe of 
contra Winram. his office, 


A PARTY at the horn cannot be ſerved heir till he be relax- ,, Debars 
ed. Balfour, (Brieves) 1ſt April 1558, the King contra Lindſay. a ſervice. 
An heir who was to be ſerved having petitioned the Lords 
before hand, to give him a perſona Handi in judicio, in caſe a cer- 
tain other party, concerned in the ſervice, ſhould offer to debar him 

Vor. II. Y i by 
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— 


by a horning, he always finding caution to fatisfy the cauſe there- 
in contained; the Lords refuſed the deſire of this petition, as being a 
novelty. Auchinleck, (Horning) 17th July 1629, Earl Caffils ſup- 
plicant. ---- Yet the Lords complied with the deſire of ſuch a petition 
in a caſe every way the ſame, about a year thereafter, but only ad hunc 
effetum, that the perſons might ſtand in judgment till they were ſer- 
ved without caution z which ſingular favour was granted for theſe rea- 
ſons. Imo, Becauſe by their ſervice no creditor would be prejudged, 
but the debitor better enabled to ſatisfy them. 24, In reſpect the pre- 
ſcription was ſo near, and if they loſt this day, they loſt their action for 
ever. Durie, 19th, Auchinleck, (Horning) 22d June 1630, Earl 
Crawford and Ld. Coſs ſupplicants. | 
5, Baria AT an election of curators, horning being produced againſt ſome 
p 4 wy be- of theſe choſen, the Lords found, That whatever detriment the minor 
— might ſuſtain by want of authoriſing, no man at the horn, unrelaxed, 
| could be choſen, or ſuffered to compear to do any act to be expede in 
judgment. Durie, Auchinleck, (Curators) Spotiſwood, (Tutors) 4th 
July 1629, Corbet contra his neareſt of kin, | 


Y 


PLANTING and ENCLOSING. 


Screighting I N a proceſs for ſtreighting of marches againſt an heretor, whoſe e- 

of marches. ſtate was tailzied with ſevere, irritant and reſolutive clauſes ; the 
Lords decerned and adjudged, with this quality, That the land which 
the defender was to get in excambion, ſhould be fettered with the 
fame irritant clauſes as the former was; and in caſe money were de- 
cerned, that it ſhould be tailzied or imployed on lands in the fame 
manner. Fountainhall, roth January 1702, Sir John Ramſay contra 
Sir James Primroſe, | 


March-dike. IN a purſuit to pay the one half of the expence of a march-dike, it 
was objected, That the ſtatute was not to be underſtood but of dry 
marches, whereas the marches in queſtion are diſtinguiſhed by a burn ; 
the Lords ſuſtained proceſs, and ordained, if the defender pleaſed, that 
the ſtripe of water run a ſpace within the dike, and a ſpace without, 
that both parties might have the benefit of watering. Stair, 2 1ſt July 
1669, Earl Crawford contra Rigg. — In a E uit upon the act of 
parliament for half the expence of a march-dike, it was found, That 
ſeeing the purſuer had built the dike, without requiring his neighbour 
to concur, that the neighbour was only liable in quantum lucratus, by 
not being put to the expence of concurring in the building, which he 
might have done by his own ſervants. Stair, gth January 1679, Seton 
contra Seton. —— The act 41, parl. 1661, burdening the heretor of the 
adjacent ground with half of the expence of the march-dike, was 
found not to reach ſmall feuars, who had not above five or fix acres of 
ground. 3d July 1739, Dr. Penman contra Douglas and Cochran. 


Turning about THE Lords found, King Charles II. his act of parliament to be a 
we highway. perpetual law, in ſo far as for encouragement of encloſing it 3 
Juſtices 
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Juſtices of Peace to caſt about the highways, tho' the clauſes appoint- 
ing heretors and liferenters to encloſe and plant a certain quantity of 
ground, and exempting from ceſs, be temporary. Forbes, 28th July 
1713, Dunbar contra Gordon. .... An heretor taking benefit of the 
act of parliament to caſt about the highway, was found bound to make 
up the new way all upon his own charges. July 1724, Juſtices 
of Peace of Mid-Lothian contra Tenants of Liberton, &c, 


Mx. Naſmyth having had ſome young trees deſtroyed in the neigh- Add of par- 
bourhoad of a village, called The water of Leith, infiſted in a proceſs nor banding 
againſt the inhabitants, founding upon an act, 1mo Georgii, intituled, of planciog; 
An att for encouraging of planting, which provides, That the inhabi- 
tants of fuck pariſh, ville, or hamlet, where trees are deſtroyed, ſhall 
be liable for the damages ; the Lords found it relevant to — the de- 
fenders, inhabitants of the Water of Leith, liable in ſolidum, without 
relief from the reſt of the 2 that the purſuer's tenement lies 
within, or is a part of the ville, or hamlet, called The water of Leith; 
but found, That before execution againſt the perſons liable, compe- 
tent time ought to be allowed for the defenders to meet, and ſtent 
themſelves for making up the purſuer's damages, and for 8 
relief to ſuch as ſhall be obliged to pay more than their ſhare. An 
if the purſuer's tenement be not comprehended in the Water of Leith; 
in that caſe alſo the defenders were found liable in ſolidum, but with 
relief againſt the inhabitants of the whole pariſh, allowing them time, 
before execution, to meet and proportion the ſaid relief amongſt them- 
ſelves. 17th November 1719, Naſmyth contra the inhabitants of the 
Water of Leith. In a purſuit againſt a tenant, upon the act of par- 
liament 1698, intituled, A# for preſerving of planting, it was proved, 
that a great number of natural growing trees in a glen, poſſeſs'd by 
the defender, were cut during ſis poſſeſſion ; but that the ground 
where the natural growing trees were, had been in uſe to be paſtured 
upon by horſe, nolt and ſheep, as well before as fince the defender's 
poſſeſſion ; and that theſe trees had not been preſerved in time bygone 
to be cut for ſale, and that they were not of ſuch value as to be wor- 
thy of preſerving and ſecuring for ſale: Therefore it was found, That 
they were not comprehended under the meaning of growing wood up- 
on the defender's poſſeſſion, which, by the ſaid act, tenants are bound 
to preſerve and ſecure, and aſſoilzied from the penalty of the ſaid act 


of parliament, 24th July 1734, Ferguſſon of Auchinblain contra 
M<*Nidder, 


In a purſuit againſt a tenant for cutting of wood within his poſſeſſi- When plane- 
on, upon the act 1698, intituled, Ali 55 preſerving of planting, the zn . py 
act was found to infer I That growing timber cut or de- tio by whow 
ſtroyed in a tenant's poſſeſſion, is cut and deſtroyed by the tenant, un- ©* * 

leſs the tenant will inſtruct that the ſame was done by a third party. 


24th July 1734, Ferguſſon of Auchinblain contra M. Nidder. 


POSSESSION. 

: ] E obtainer of a decreet of removing, is to be underſtood thence- 
forth poſſeſſor, altho the other party do not remove, but ſtill 

| * * continues 


1 


— 


— a 


Poſſeſſory Judgment. n 


What title 


requiſice ? 


continues in the natural poſſeſſion. Balfour, (Poſſeſſion) 7th March 
1541, Lady Faſtcaſtle contra Ld. Blanerne. 

IMMEMORIAL poſſeſſion upon a charter, tho' without a ſaſine, 
found relevant to continue the poſſeſſion, until the purſuer produced a 
ſpecial right to the ſubject in debate. Bruce's MS. 5th July 1716, 
Glendinning contra Gordon. 


POSSESSION cannot be inverted. See Mutual Contract. 
MUST be reſtored, reſerving every ſeparate claim, Ibid, 


POSSESSORY JUDGMENT. 


HIS reply of nullity againſt the defender's infeftment, ſcrz. 
That it was granted by a 3 whoſe right was reduced in 
parliament, was received ſummarily in a removing, notwithſtanding 
of ten years poſſeſſion, Durie, jo. December 1632, Stewart contra 
Lundie. | 
LanDs being diſponed cum R with continual poſſeſſion 
of ſalmon fiſhing, and uſe of debarring others, was found ſufficient 
to defend in a removing, being only a poſſeſſory judgment, altho the 
purſuer founded upon a ſpecial right of ſalmon fiſhing, which being 
inter regalia, could not be comprehended under a general clauſe cum 
piſcationibus. Durie, 26th March 1628, Maxwell contra Portrack. 
An appriſing with infeftment is a good title for a poſſeſſory judg- 
ment. Durie, 13th March 1637, Foord contra Stevenſon. — But 
where neither infeftment had paſs d, nor a charge againſt the ſuperior, 
there was found no ſufficient title. Stair, Dirleton, 6th February 1668, 
Johnſton contra Erſkine. | owls 
SEVEN years poſſeſſion of teinds in virtue of a = ſition without 
infeftment, cannot give the benefit of a poſſeſſory judgment. Foun- 
tainhall, 16th November 1695, Baird contra Law. | 


What time Po$SSESSORY judgment not competent upon fewer than ſeven years 


requilite 2 


828 Stair, 13th December 1661, Hamilton contra Tenants of 
_ : 


bern of AFTER a decreet of removing, which ſtated the purſuer in the 


poſſeſſion re- Civil poſſeſſion, the defender 1 > ſeven years without 
t 


quiſire ? 


interruption, was not found to have the of a new * 
ment. Stair, 22d July 1664, Montgomery contra Home. — The 
like, where there was a reduction of the party's right, tho' in abſence, 
which behoved to put him in mala fide, ſo as that he could not have 
the benefit of a rolſeflary judgment, by poſſeſſing de novo, ſeven years 


after the decreet. Fountainhall, 17th January 1696, Anderſon contra 
Forbes. The contrary was found, where the interruption was by 
citation only, not by decreet. Stair, 15th July 1668, Earl Winton 
contra Gordon. Poſſeſſory judgment is not competent, where the 
entry to poſſeſſion was by intruſion, Gosford, 24th Stair, 25th, Joe 
b N | 1073 


1 
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1673, Maxwell contra Ferguſſon. — The long preſcription excludes 
all queſtion as to the entry to poſſeſſion, but the poſſeſſion requiſite for 
a poſſeſſory judgment muſt be lawful. Stair, 24th January 1679; 

enzies contra Campbell. Fountainhall, 1 5th December 1698, Coun- 
teſs of Dumfermline contra Lord Pitmedden. — Civil poſſeſſion, by 
obtaining two decreets for ſeven years rent, is not ſufficient to glve the 
benefit of a ppfleflory judgment, which can only be effectual by the 
continuance of poſſeſſion for ſeven years, either by labouring, or up- 
lifting the duties during that time. Stair, 25th January 1672, Har- 
per contra Armor, 


An heir of tailzie not reſtrained from contracting debt by any irri- Connegioti 
tancy, having forfeited his right to the tailzied eſtate after he was in- 4— 
feft therein, by incurring an irritancy upon another account; the Lords 
refuſed to allow the perſon retoured and infeft upon the irritancy, as 
heir of tailzie to a remoter predeceſſor, to connect his poſſeſſion with that 
predeceſſor's infeftment, to found a poſſeſſory judgment againſt a credi- 
tor of the intermediate heir, whoſe title was voided in manner foreſaid. 


Forbes's MS. 8th December 1713, Earl Marchmont contra Home. 


In a removing from a lake, the defender excepting upon his ſpe- Interruption 
cial infeftment, with 40 years poſſeſſion by all deeds of property; of poſſeſſon. 
and the purſuer replying upon her author's elder infeftment and conti- 
nual ſſion, and alſo debarring all others, and particularly the de- 
fender, by e gs boats, &c. the defender's p25 24% was not 
found relevant in this poſſeſſory judgment, and the purſuer's reply was 
admitted to probation ; altho' it was alledged, 'That breaking of 
boats, which of itſelf is an a& unlawful, could not be looked u- 
pon as a lawful interruption, Durie, 18th July 1626, Lady Glengar- 
nock contra Ld. Kilbirnie. — An inhibition of teinds found a ſuffi- 
cient interruption of a poſſeſſory judgment, tho' the poſſeſſor's right 
flowed not from the inhibiter, unleſs before inhibition ſeven years 
peaceable poſſeſſion could be inſtructed, which, giving the benefit of a 
poſſeſſory judgment, no poſterior interruption would cut it off. Stair, 
11th December 1673, Home contra Earl of Mar. The Lords found, 
That inhibition did not interrupt a poſſeſſory judgment of lands, tho' 
it might interrupt a poſſeſſory judgment of teinds, inhibition not being 
a poſſeſſory act, but a diligence, tho' it may be the ground of a pe- 
titory action or reduction, which will interrupt after citation or ſentence, 
as the Lords ſee cauſe, Harcus, (Removing) January 1683 
Cant contra Aikman, 


LoxnG poſſeſſion with a habile title, cannot be taken away by way rg.a cf + 
of exception of nullity, but muſt be reduced. Colvil, June poſſeſſory 
1581, Ld. Glenham contra Dunlop. The Lords refuſed to receive ludgment. 

a reaſon of reduction by way of exception, nor would they receive the 
ſummons incidenter againſt an heretable right, by virtue whereof the 
defender had been ſeven years in poſſeſſion, Gilmour, 17th January 
1663, Pollock contra 6 A wadſetter who had been long 


out of ſſeſſion, purſuing the granter's apparent heir in a declarator, 
concluding that his wadſet was a real and preferable right on the eſtate, 
and likeways purſuing mails and duties againſt him as preſent poſſeſſor 


of the lands; and the defender craving the benefit of a Pry 
2 | judg- 


Vor. II. 
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judgment, the Lords ſuſtained the defence quoad the mails and duties, 
but found it not good againſt the declarator. Fountainhall, 28th Fe- 
bruary 1700, Ld. of Innes contra Duke of Gordon. 


Poſſeſory SEVEN years poſſeſſion of a benefice, without any other title than 
jutement, in that of miniſter, gives a grenay # ws to the ſtipend. Stair, 25th 
— 4 November 1665, Peter contra Mitchelſon. — A miniſter of a parſo- 
place ? nage poſſeſſing 14 Acres of land, beſides his glebe, for 18 years, as 

holden and repute kirk-lands, was preferred in Poſſeſorie to one who 
offered to prove, that they had been formerly poſſeſs'd as part of his 
lands, paſt memory of man. Durie, 25th February 1630, Maxwel 
contra Rodger. ..... Ten years poſſeſſion of vicarage found ſufficient 
in a poſſeſſory action, tho' the cattle, of which the vicarage was claim- 
ed, were kept upon a commonty, lying locally within another pariſh, 
the miniſter of which claimed the faid vicarage ; but many others had 
ſervitude of paſturage upon the commonty, beſide the inhabitants of 
the pariſh within which it lay. Durie, 2d February 1630, Miniſter 
of Falkland contra Miniſter of Strathmiglo. | 
A Tack of teinds from an abbot, there having 40 years poſſeſſion 
enſued upon it, found ſufficient to defend againſt a ſpuilzie purſued by 
the titular, reſerving reduction as accords, Durie, 13th July 1636, 
Biſhop of Edinburgh contra Brown. — A right acquired by an here- 
tor to his teinds, will not defend him in a poſſeſſory judgment againſt a 
tackſman in poſſeſſion of the teinds, tho the right acquired by the he- 
retor be prior in date to the tack of the in poſſeſſion of the teinds, 
reſerving reduction as accords upon prior right. Durie, 28th 
June 1636, Earl of Errol contra Tackſmen. — In a queſtion whe- 
ther a tack of teinds could have the benefit of a poſſeſſory judgment, 
the Lords were generally clear, that ſuch a tack could afford a poſſeſſo- 
ry judgment, as well as an infeftment, it being a real right, complete 
in ſuo genere, only there were two late deciſions alledged in the con- 
trary, which they deſired to ſee before they determined. Fountain- 
hall, 2d July 1706, Hepburn contra Robertſon. 
A RENTAL hath the benefit of a poſſeſſory judgment. _— — 
(Removing) 15th March 1627, Earl Galloway contra Telter. — A 
tack hath the benefit of a roſleflory jud t by ſeven years poſſeſſion, 
without neceſſity to alledge, That the etter was infeft, where it bears 
to be granted by the ſetter as heretable proprietar, and the the tenant 
is liable for no more but his tack-duty, till the tack be reduced. Stair, 
Dirleton, Gosford, iſt December 1676, Home contra Scot. Stair, 
4th February 1681, Robertſon contra Arbuthnot. | 
AN infeftment of annualrent has the benefit of a poſſeſſory judg- 
ment, clothed with ſeven years poſſeſſion, and therefore an * 
made by the heretor, That the annualrent-right flowed à non habente 
poteſtatem, was reſerved until reduction. Spotiſwood, (Mails and 
Duties) 19th November 1628, Loch contra Lockie. ---- The contrary 
found. Harcus, (Removing) January 1683, Cant contra Aik- 
man. Neither is the benefit of a poſſeſſory judgment competent to 
the proprietar againſt an infeftment of annualrent, in reſpect the right 
of annualrent is conſiſtent with the right of property. Falconer, Har- 
cus, 151d. 
' In a proceſs for abſtracted multures, a nullity was objected to the 
purſuer's title, v/z. That it was of abbay-lands annexed to the m_ 
— an 


was re 
poſſeſſion, but action reſerved upon the nullity as accords. Durie, 26th 


ſſeſſion, gives not the benefit of a ſſory judgment, being only a 
— like an infeftment of — — Nane 19th Febru- 
ary 1695, Grant contra Law, ---- In a proceſs of abſtracted multures, 
the defender having pleaded a poſſeſſory judgment, upon a right to his 
lands, cum molendinis & multuris, in conſequence of which right he 
had a miln upon his own ground, and did grind his corns thereat a- 
bove ſeven years; it was anſwered, That thirlage is res incorporea, no 
more capable of poſſeſſion than annualrents or other debita fundi. The 
Lords ſuſtained the poſſeſſory judgment. Fountainhall, 26th January 
1698, Stewart contra Grant. 


THERE is no benefit of a poſſeſſory judgment againſt debita fundi. Againlt what 
Stair, 17th December 1673, Hadden contra Moir, --=- A flory iter doer it 
judgment was found not competent to a right of proves againſt an 
annualrent-right, being of another nature compatible with a right of 
property. Falconer, Harcus (Removing) 17th January 1683, Cant 
contra Aikman. Stair, 26th June 1662, Adamſon contra Lord Bal- 
merino. Stair, 25th November 1665, White contra Horn. Nei- 
ther has an annualrent the benefit of a poſſeſſory judgment againſt a 
ior annualrent. Stair, gth January 1668, Lady Clarkington contra 
Ld. Clarkington. Stair, 1 July 1675, Boyd contra Juſtice.---- An 
appriſing has not the benefit of a poſſeſſory judgment, againſt another 
appriſing led within year and day, Gosford, 15th, Stair, 17th July 
1675, Boyd contra Juſtice. Fountainhall, 4th January 1695, Wallace 
of Ingliſtoun contra Campbell of Ceſnock. 


PossEs80RY judgment runs not contra non valentem agere. Stair, Runs not 
13th February 1669, M*Clellan contra Lady Kirkcudbright, Stair, _ non va- 
22d July 1675, Menzies contra Campbell. 


Possꝝssox judgment is not competent againſt a purchaſer, who, If competent 
after eviction of the principal lands, recurs to the warrandice lands, G_ bog 


unleſs the poſſeſſion had been ſeven years after the eviction, Stair, randice ? 
20th February 1668, Forbes contra Innes. | 


PossEss0RY judgment runs againſt minors ; for minority is only Runs again? 
excepted in the long preſcription, extinguiſhing the right ; but in the 
Rey judgment, which is only in relation to the method of proceſs, 
and to the fructus conſumptos medio tempore, as in all the ſhort pre- 
{criptions, fempus continuum, and not tempus utile, is reſpected. Stair, 
Gosford, 15th July 1668, Earl Winton contra Gordon. 

2 2 P OIN D- 


minors. 


—— — 
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* P OIN DING for a fine upon a delict tried by an aſſiſe, ſuſtain- 
poinding. ed upon a baron bailie's decreet, tho it wanted a precept of 
poinding. Durie, 24th November 1629; Downie contra Brown. 


In what PoinDiING for a fine upon a delict tried by an aſſiſe, ſuſtained, 
caſe muſtthere tho? ſummarily executed without any previous charge. Durie, 24th 
lt wr November 1629, Downie contra Brown. — By act 4, parl. 1669, 

inding for civil debts cannot proceed without a preceeding charge. 
tair, 3oth June 1675, Lady Stanehill contra Burd. 


What ſubjets GROWING corns found poindable, tho' they were alledged to be 
poindable? pars ſoli, and not poindable. Fountainhall, 15th June 1709, Ballan- 
tine contra Watſons. th July 1727, Niven contra Grieve. 


- FI MzeTHrop of 28 ſtacks of corn. Stair, 24th November 
poinding. 1677, Lord Hatton ſupplicant. _— An execution of poinding was 
found null, bearing only, Poinding at the croſs by a rip or parcel of 
corns, and priceing the bolls with the fodder ; but not bearing, that 
the meſſenger chuſed a ſkilful caſter for proofing the corns upon oath, 
and that either was allowed to ſee f caſten and meaſured. 
Stair, 13th December 1679, Hay contra Hay. lt being objected 
againſt the poinding of a brewer's copper, That it was not carried to 
the mercat-croſs and appretiated there, tho a ſymbole and part of it 
was ſo carried, viz. a piece of its ledges; the Lords found the poind- 
ing lawful, Fountainhall, 15th February 1698, Smeton contra 
Brand. The Lords found, the taking of corns poinded from te- 
nants without a ſworn metſter or caſter, to be legal, the corns having 
been meaſured and delivered by the tenants themſelves. Forbes, 11th 
March 1707, Erſkine contra Boſwell. 


An execution Tur Lords found a poinding warrantable, tho' the meſſenger refu- 
of polod den {ed to give the debitor an execution of poinding before the poinding 


to the debitor. was completed. Forbes, 11th March 1707, Erſkine contra Boſwell. 


Execution TIs reply to an exception of lawfully poinded being proponed, 
22 viz, That the execution of the poinding was only in general terms, to 
quantities. wit, the whole corns, cattle, &c. without condeſcending upon the 

number and quantities ; the Lords allowed the defender to adduce the 
ſworn compriſers and taſkers, who threſhed out the corns and com- 
priſed the goods, to prove the quantities of the corns and number of 
the goods; and in caſe he did not prove the fame, allowed the pur- 
ſuer his oath in litem, to prove the quantities and prices of the corns, 
and number of the goods. Home, February 1684, M Kean 
contra M Dowall. 


Offer ofthe THE exception of lawfully poinded was found elidable, by an offer 
doe ops of the ſums poinded for, to the meſſenger before the poinding, and 
* conſignation thereof upon his refuſal. Nicolſon, (Spurlzie) 12th De- 

cember 1620, Herdman contra Welwood, 3 
HIRD 
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A Turxyp party appearing at a poinding, with a diſpoſition to the Poinding 

in his „ offering to Com 4 the verity of his diſpo- 1 
tion; which the meſſenger refuſed to accept, becauſe, he having re- poſition. 
quired him alſo to depone, whether the faid diſpoſition was for onerous 
cauſes, being from a father to the ſon, or if it was fimulate only to 
prevent poindings; he refuſed to make faith, alledging, that the meſ- 
ſenger had no power to put ſuch interrogatories to parties, but that it 
muſt be tried in a declarator or reduction. The Lords, in a proceſs of 
ſpuilzie on this head, found, That the meſſenger's refuſing to take 
the ſon's oath on the diſpoſition was a ſpuilzie. But here the author 
adds, That it were fit the Lords, for clearing the lieges, would deter- 
mine the you How far the extent of a meſſenger's power may reach, 
in trying the ſimulation of all ſuch diſpoſitions produced before them ; 
elſe all poindings on the rr ereof may be ſtopped. Foun- 
tainhall, 23d July 1687, Earl of Breadalbin contra Sinclair, &c, 


A Tulip compearing at a poinding, and offering to make Poindtng 
faith that the — were his, * Lords found, That the rejefting N 
this offer inferred a ſpuilzie, unleſs the poinder would offer to prove, appearing, and 
that the goods belonged to the debitor. Sinclair, 23d July 1543, Ld. Taking _ 
Wedderburn contra Hay. It was objected againſt a poinding, That ae his. © 
the purſuer a about an hour after the poinding, and offered to 

, that the goods were his, and not the debitor's ; it was found, 

after the poinding was ended, the meſſenger, or poinder, 
was not obliged to admit the oath of any perſon ; and therefore refu- 
ſed to cauſe the goods to be n 2 but left the to ( 
his ordinary courſe of proving his property in the inded. Stair, 
Gosford, gth July 1675, Coats contra aitland, 14th July 
1564, Hamiltons contra Sheriff-depute of Perthſhire, | 


An offer to prove, againſt the purſuit of deforcement, that the Poinding 
goods pertained to another, without that perſon's offer to make faith -d _ 
at the time of the poinding, was not ſuſtained as relevant to purge the 
deforcement. Durie, iſt February 1628, Ld. Halkerton contra Ka- 
die, — The like found, touching another ſuch exception, viz. That 
the maſter or his ſervants had ſtopped the poinding of the tenant's corns 
for the tenant's own debts, in regard the maſter's farm was reſting, the 
ſame not having been proponed at the poinding ; which if it had, the 

inder 7 t perhaps have offered ſecurity to the maſter for his farm, 

Purie, 761 | 


A TAcksMAx of teinds cannot be poinded for the titular's debt, Polndiog of 
notwithſtanding the act of parliament, allowing tenants to be poinded pips 8924s 
for one year's mail. Maitland, 14th January 15 56, contra ſiers debt. 

A tenant cannot be r for his maſter's debt, fo 
long as the maſter has moveables of his own. Maitland, 6th July 


1553 contra Ld. Gladſtanes's brother. — Otherwiſe, where | 
the tenant is in arrear. Maitland, 8th February 1 569, Spence contra 
Ld. Anſtruther. 


A REPLy, bearing, That the goods alledged lawfully poinded were Poinding of 
plough-goods, and that there were others of the purſuer's goods upon 12 
the ground, viz. horſes, ſheep and corns, equivalent to the ſum, was time. 
Vox. II. A a found 
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found relevant againſt an exception of lawfully poinded. Nicolſon, 
(Spuilzie) 25th March 1624, Hepburn contra Layning. — Poind- 
ing of a work-horſe the time of labouring, there being ſufficiency of 
other poindable effects, is a ſpuilzie ; nor is it neceſſary to ſay, that the 
other goods were ſhown to the meſſenger. Durie, 1ſt December 1630, 
Gibſon contra Ld. Corſbie.— The Lords ſuſtained a poinding of 
plough-goods unleſs the party, whoſe goods they were, would offer to 
prove, that, by and attour the plough-goods, there was as much corn 
and other goods upon the ground the time of the poinding, as would 
have ſatisfied both the r's rent and the debt for which the 

were poinded. Home, March 1684, Goodfire contra Weemyſs. 
—— It was found lawful to poind plough-goods in labouring time, 
where no other moveables could be found; tho by the act 98, parl. 
1503, the poinding of plough-goods is diſcharged, if there are either 
moveables or lands to be appriſed. Which act was found to be in de- 
ſuetude. Fountainhall, - yer 9 any 1692, Turner contra _ 
In a proceſs of ſpuilzie for poinding plough-goods, it was de L 
Whether it was — u — the I offer other goods to be 
poinded, in order to fave his plough- goods, or if it is incumbent upon 
the meſſenger firſt to make a ſearch for other goods; and the Lords 
ordained the execution of poinding to be produced, to ſee whether a 
ſearch had been made; but they ſeemed all clear, that effo there were 
other moveables, and no ſearch for them, yet the poinding of plough- 
goods, in labouring time, would not infer a ſpuilzie, but only fimple 

reſtitution, Fountainhall, 2oth July 1703, Lawſon contra Brown. 
A Spv1LzlIE for poinding plough- in labouring time, was e- 
lided, by proving, that there was ſufhciency of labouring goods left, 
and that the ploughs were left going. Falconer, 2 1ſt November 1682, 

Straiton contra Preſton. | 
THe law anent poinding in labouring time was extended to all la- 
2 goods belonging to the party, altho' not actually yoked at the 
time of poinding. Balfour, (Poinding) 12th February 1560, Crich- 
ton contra Fentons. Durie, iſt December 1630, Gibſon contra Ld. 
Corſbie. | 

Goops were found lawfully poinded, being upon the 24th October, 
altho' it was proved, That they had been yoked the day before, and 
this in reſpect of the time of the year in that part of the country, viz. 
the brae of Murray, where it is not the ordinary time of labouring. 
Auchinleck, (Poinding) 15th November 1617, contra Duncan. 
Durie, 15th November 1627, Gullan contra Duns. —— Poinding 
of plough-goods was ſuſtained, tho' they had been that day in the 
plough, in reſpect that very day the labouring was finiſhed for that ſea- 
on, nor was it reſpected that the might have faughing to till 
thereafter. Durie, Auchinleck, (Poinding) Spotiſwood, D 
22d November 1628, Watſon contra Reid. ---In a 7 wy of ſpuilzie 
for poinding labouring goods, in labouring time, the Lords repelled 
theſe two defences, viz. Imo, That the labouring in that place never 
began till January, whereas the poinding was in December. 240, 
That there was then great froſt, and fo no labouring. Fountainhall, 
Stair, 7th June 1678, Wood contra Stewart. --- The exception of law- 
fully poinded in a ſpuilzie, being offered to be taken off by an alledgeance, 
That labouring were poinded in labouring time, and it being 
proved, That the uſual time of labouring about Aberdeen was after 
| 525 Michael maßs, 
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Michael maſs, and the poinding was executed upon the 28th, when 
ſome of the neighbours had firiken plough, but the purſuer had not 
begun to till; the Lords found, That the poinding was not in labour- 
ing time, tho ſome of the country had begun to till. Harcus, (Spuila 
2 March 1683, Irvine of Hilton contra the factor of the college 
of Aberdeen. Labouring goods being poinded on the i 5th of June, 
when all the labouring of the neighbourhood was cloſed a fortnight be- 
fore; the Lords thought, That the tilling up of fallow, not to be ſown; 
but to ly that year, did not give the privilege ; but, in the preſent caſe, 
found, That Ling the purſuer of the ſpuilzie had not ended his labour 
ing that year, it was a ſpuilzie, tho' he was ſomewhat later than his 
neighbours about him; eſpecially, _—— it was proved there were 
ſtacks in the yard and corn in the barn, which, if poinded, might have 
ſatisfied the debt, without poinding the labouring goods. Fountain- 
hall, 21ſt February, Forbes, 2oth June 1712, Arnot contra Greigs. - 
Tux law anent poinding in labouring time, extended to horſes going 
from a man's houſe to his coal-heugh to carry home coals. Balfour, 
(Poinding) 24th January 1558, Turner contra Blackader, 
Tux buket, or ward of a faltpan, cannot be poinded, if there are any 
other poindable goods. Balfour, (Poinding) 12th and 13th January 
1555, Sibbald contra Lord Sinclair, 


NoTw1THSTANDING of a poinding and the prices therein con- Poinder lia: 
tained, the Lords found the offer of a | wy price, made upon the _ on to 
ground to the party poinder, tho before "hv barry 


e act of compriſing, relevant ſum at which 
againſt the poinder, to make him compt accordingly ; and the ſame che goods are 
bl 


found probable by the oath of the party poinder. urie, Auchinleck, compriſed, un: 
(Poinding) 23d February 1628, Ld. Gagie contra Guthry. — N was 


WareRe two perſons poind ſymbolically by rips of corn, found; Competition 
That the poindin or * uot by ws Urreſhing, and mea- 83 
ſuring, is preferable, tho the other was firſt inchoated. Harcus, | 
( Poinding November 1684, Hays contra Strachan. —— The con- 

trary found, June 1727, M*Whirter contra Hamilton. The 

like, Fountainhall, 22d December 1698, Cathcart contra Paton, 


A MAN having poinded cattle; and employed them in his own uſe Poinding 
and work, and not put them in a poind-fold, or ſome houſe, where bei mane. 
they might have fodder and water, was found liable in a ſpuilzie, 
Gosford, 13th February 1676, Kid contra Duncan, ; 


POIND ING muſt be gone about with up=ſun. See Execution. 


WHO unwarrantably ſtops a poinding, whether liable for the debt, 
or only in valorem ? See Reparation. | 


— 


PoI N DING the GROUND. 
1 NDS being wadlſet, and the wadſetter granting backtack to the Proprierar 
reverſer, and having raiſed ſummons for the backtack-duty, fis ohe. ad 


concluding alſo poinding of the ground for the time to come ; the ground. 
| A a 2 Lords 
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Lords refuſed to ſuſtain this concluſion, becauſe the purſuer, being in- 
feft in the property, he could not crave his own ground to be poinded 
for any thing due to him out of the lands. Durie, Spotiſwood, ( Poind- 
ing) 26th February 1632, Ld. Garthland contra Lord Jedburgh. 


Decreet of A DECREET of poinding the ground is real, and ſerves ſo long as that 
poindins the» perſon lives, at whole inſtance ſentence was obtained, altho? the heretor 
*ainſt the ſhould die, or the property be transferred. Durie, Hope, (Poinding) 
ground icſelf. Alt. June 1624, Keir contra Hepburn. — A decreet of poinding 

ground is chiefly directed 2 the ground itſelf, and conſequenti- 
ally only againſt the poſſeſſors; and therefore may be put to execu- 
tion againſt the ſame, in whoſe ever hands it be, without neceſſity of 
taking a new decreet againſt the preſent | prong that the moveable 
goods therein, or the ground-right thereof, may be appriſed. Durie, 
21ſt November 1628, Watſon contra Reid. Stair, 26th June 1662, 
Adamſon contra Lord Balmerino, 


Tur act 36, parl. 1469, relates only to poinding upon moveable 
How far 2 409. 
extended a- debts, and _ io poindng of the ground, which the 22 did 
gainſt eenatts? affect the ground, and all goods thereon, until all bygones owing to 
the poinder be ſatisfied, and that without regard whether the tenant be in 
arrear to his maſter, yea or not. Durie, 11th July 1628, Lady Ednam 
contra the heir. In a proceſs of poinding the ground, the er 
is not put to prove the rents, but the decerniture — on gr 
in executione, he muſt take care to poind for no more than by _ 
the current term. Stair, 4th February 1674, Lady Pitfoddels contra 
Tenants of Pitfoddels. See Gosford, 14th July 1676, Ld. Pouriefo- 
theringham contra Lord Balmerino, which points, as if the poinding 
of the ground could only proceed for bygones, and that a tenant can- 
not be diſtreſſed for more than he is de facto due to his maſter at the 
time of the poinding. 
A TENANT within burgh cannot be further diſtreſſed upon a poind- 
ing the ground than a tenant of land. Stair, 6th February 1679, Col- 
let contra Maſter of Balmerino. 


If ines os THE Lords found that an annualrenter cannot poind corns compri- 
illata bas ſed by another for _ my r ＋ * the Sor for 
Poinded wron on. „( Foindin 4 2 une 

_ contra " yet he romitht the Look had for- 
merly found in a caſe, Paterſon contra Adamſon, That the annualren- 
ter might poind whatſoever goods were found on the lands, altho the 
fame belonged to ſtrangers, and not to the heretor and tenants, — 
And ſo found afterwards, and that inve#a & illata belonging to 
ſtrangers, might be poinded. Durie, 11th July 1628, Lady Ednam con- 
tra the heir. But according to our preſent practioe, nothing can be 


inded but the proper goods of the tenant. Stair, 6th February 1679, 
Ballet contra Matte. of Balmerino. l 


DECREET of poinding tbe ground for terms tq come. See 
Legal Diligence, RD - RIP 
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PRESCRIPTION: 
n Negative) Preſcription of forty Years. | 
XN heretor having obtained a decreet of fale of his teinds; decerh- 


Founded ih 


. , iſuſe and de- 
ing the titular to denude upon payment of the price, and im- — * 
powerin 4 the heretor to intromet with his own teinds, uhtil he ſhould on 


get an heretable right, paying in the interim the annualrent of the 
price to the titular; and the heretor accordingly having continued in 
poſſeſſion of his own teinds above 2 in a proceſs at the inſtance 
of the titular for bygone teind-duties, the faid decreet being opponed, 


=_ 


taken the benefit of the decreet, e out the ſame by 
intrometting with the teinds in queſtion. For June 1710, La- 
dy Cardroſs contra Grahara of Buchlaivie. f 


Ix a ranking and ſale of the lands of Pitcalzean, the ſubject in com- 
petition was an appriſing of theſe lands, led by Campbell of Boghole 
167 ö. of which there were two conveyances, one voluntary from 
Boghole to Auchloſſin, 1680, the other by an adjudication at the in- 
ſtance of Campbell of Calder, againſt the heir of Boghole, 1700. The 
voluntary right being evidently preferable, it was objected by the le- 
2 diſponee, who had done diligence apes Boghole's appriſing, where- 

y it was ſayed from the negative preſcription, That Me competitor's 
right was fallen non utendo, no document having been taken upon it 
fince it was 5 It was anſwered, This objection is compe- 
tent to any real creditor upon the eſtate of Pitcalzean, whoſe intereſt 
it would be to have Boghole's _ g cut down, but not competent 
to any one claiming under Boghole's appriſing : For if the apprifing be 
extinguiſhed, there is an end of the queſtion as to both; if it ſubſiſt, 
it muſt ſubſiſt in his perſon who has the only right to the ſame. Re- 
plied, Preſcription is no other than a perſonal exception ; it is not a re- 
al extinction, like payment, to cut down the debt; and therefore, tho 


the voluntary affigney be excluded, becauſe of his negligence, the ap- 


priſing may well ſubſiſt to be taken by any perſon who can con- 
nect a title to it. The Lords found the conveyance of the appriſing 
dy Boghole to Auchloſſin preſcribed non utendo. 26th November 

1728, Fraſer contra M. Kenzie.— An obligation in a contract of mar- 
riage to pay a certain ſum not inſiſted on within forty years, found pre- 
ſcribed, tho? the contract itſelf was ſaved from preſcription by the di- 
ligence of other parties who had an intereſt therein. Durie, 27th No- 
vember 1630, Ld. Lauder contra Colmſlie. — A bond being alledged 
to be preſcribed, and the purſuer alledging, That the preſcription did 
not take away the debt, but that he might till prove it to be reſting 
owing by the defender's oath ; the Lords found, That after forty years 
preſcription, the defender was not obliged to give his oath whether it 
was yet reſting owing ; and tho'-he ſhould confeſs it, yet that he was not 
in foro humans liable for the debt, whatever he might be in foro poli & 


| — Fountainhall, yth December 1703, Napier contra 


Vor. II. Bb 


FovuNnp, 


the ſame was found not preſcribed non utendo, in reſpect the heretor 


Nature and 
effect thereof. 


— 
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AA 1400. Found, That before the act 1617, heretable titles could not 
ſcribe, notwithſtanding the act 28, parl. 1469, which mentions all o- 
bligations. Colvil, February 1588, Lord Cathcart contra Ld. 
of Gadzat. PP „ 1 

MvuTUAL contracts ſuffer the negative preſcription, as well as e 
obligations. Durie, 27th November 1630, Lee contra — 
N. B. This was once otherwiſe found. Durie, 26th February 1622, 

' Hamilton contra Lord Sinclair. — A contract of marriage, notwith- 
ſtanding that marriage follows, may preſcribe as well as any other obli- 
tion. Durie, 23d December 1630, Ogilvie contra Lord Ogilvie. -—-- 

he act was alſo extended to tektametts, Durie, 19th June 1627, 
Lindſays contra Ld. Balgony. — As likewiſe to purſuits for tutor ac- 
compts. Hope, (Preſcription) 17th March 1018, contra 

x — And decreets, tho' in foro contradictorio; and this 
ordained to ſtand as a conſtant practique. Durie, 26th July 1637, Ld. 
nh erdelions ͤ ͤͤ kb iokcellhes duds bell ink 
Tux heir's privilege o nging ceſfor's - 
ſuffers the — preſcription, Forbes, 18th Marcti 1707, Murray 


contra Irvine. 


Rightsof In a declarator of the pro of lands, the defenders, who had 
r "I k . . . 
property ne. been above forty years in poſſeſſion, without offering to 8 any title, 
E 2 jected to the purſuers the r eee preſcription. anſwer was, 
ription. That where a complete right of property is once eſtabliſhed, ſuch right 
muſt for ever remain, unleſs where tranſmitted by conveyances legal or 
conventional, or unleſs where acquired by a third party, in virtue of the 
act 1617, by the poſitive preſcription, which holds 2 Fortiori in this 
caſe, the defenders having produced no ſort of I 7 re- 
ed the alledgeance of negative preſcription, in of the an- 
py that the — had E 24th . ne 1728, 
Preſbytery of Perth contra the Magiſtrates of Perth. —- But this does 
not hold 1n a liferent-right of property, which being of the nature of a 
burden upon the fee, may be ſopite or extinguiſh'd ; and therefore a 
liferentrix by locality, having taken no document upon her right for the 
ſpace of forty years, her right of liferent and her claim thereupon were 
ound preſcribed. Forbes, 6th July 1711, Stewart contra Children of 
Cumming of Pittullie. 


Res mers IN a declarator of non- entry, the ſuperior, for his title, Fey a 
facultatis, charter under the great ſeal, dated 1648, with a precept forth of the 
chancery the ſame year, but without any infeftment till the year 1714, 
that the purſuer eſtabliſhed a right to the faid precept by a general 
ſervice, and thereupon' infeft himſelf by virtue of the a& of parlia- 
ment 1693, giving force to precepts of ſaſine after the granter's and 
receiver's death. It was objected againſt this title, That the precept was 
fallen non utendo by the forty years preſcription. Anſwered, That it be- 
ing mere facultatis for the obtainer of a precept to take infeftment 
thereon or not, precepts cannot preſcribe, which was ſuſtained. 4th 
July 1716, Johnſton of Corhead contra Johnſton of Newton. 

A DONATIO inter virum & uxorem may be revoked at an 
time, and ſuffers not the negative preſcription, Fountainhall, 1 th 

January 1697, Turnbull contra Huſband, N 1 
0 
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To free one and his lands from the juriſdiction of a regality, it was 
found ſufficient that he had been free for the ſpace of forty ＋ never 
having been enrolled or cited before the bailie, but ſtill y the ſhe- 
riff, Stair, 23d November 1671, Rolland contra Ld. Cragievar. 
The Lords over-ruled the plea, That the exerciſe of the power of re- 
pledging, was mere facultatis; and found that the negative preſcrip- 
tion non utendb took place. Fountainhall, 2gth January 1712, Juſtices 
of Peace of the ſhire of Air, contra Town of Irvine, ----- A right of 
conſtabulary which had been long in deſuetude, and not exerced by 
any one act of juriſdiction for many more than forty years; was found to 
fall by the negative preſcription, and that it was not res mere facultu- 
tis. th December 1731, Lord Dun contra Town of Montroſe. 


PowER being given to a party, whoſe lands were thirled, to build 
a miln on his own ground; it was found, That tho' he had not built 
any for upwards of 100 years, yet that being res mere facultatis, it 
could not preſcribe. Fountapfiall „Forbes, 14th March 1707, Ld. Bi- 
merſide contra Newmains, 


In an action of compt and reckoning, the defender proponed pay- Piſcbargts: 

ment upon two receipts, in which the purſuer acknowledged the re- 

ceipt of money from the defender, and .obliged himſelf to allow the 

ſame at compting. Replied for the purſuer, The receipts are preſcrib- 

ed. It was anſwered, That diſcharpes or receipts affording ground of 

defence only, and which the.receiver cannot found upon till he be pur- 

ſued, are perpetua ad excipiendum, and cannot preſeride which was 

found relevant. Forbes, 24th June, 1712, Sinclair contra Murray. 


In a purſuit upon a bond ſaved from the negative preſcription by voran 
interruptions, this defence was laid, That the bond was fraudulently 70 
elicited by an interdictor from the perſon interdicted, without any one- 4 — 
rous cauſe. It was anſwered, That any challenge of fraud, formerly if this holds 
competent, is now cut off by preſcription. Replied, The exceptio doli wh ut 
never preſcribes. Temporanea ad agendum ſunt perpetua ad excipien- 
dum. The preſcription was found to take place. 17th July 1733, 
Anna Home contra Ker of Moriſton; and Home of Coldinghamlaw. 


agendum 


In a reduction of an adjudication, upon which poſſeſſion had been inge 
obtained and continued above fo n 7 Totrinſick 


rty years, tho' not without interrup- object ions ne- 
tion, upon this ground, That tho” it was a total adjudication, a fifth Preſcribe, 
| more was adjudged for, which is only competent in ſpecial adju- poned in che 
ications. The negative preſcription being objected, it was anſwered, WY of ation 
There is a difference betwixt intrinſick nuſlitics and objections that are . 
extrinſick reſolving into grounds of reduction. Theſe ſuppoſe the dili- | 
gence to be valid in itſelf and effectual, till it be taken out of the way 
by a ſentence, reducing and annulling the fame; in which caſe the 
objection muſt be made within forty years, otherwiſe the right of chal- 
lenge is cut off by eee Thoſe go upon the ſuppoſition, that 
che diligence is null and void, and a reduction upon that ground does 
not annul, but declares that it was null and void from the beginning; 
and a matter of fact may be declared at any diſtance of time. The 
Lords repelled the negative preſcription, 25th July 1738, Ainflic 
contra Watſon, 
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> wa E. A PROPRIETAR of two adjacent tenements, ſold the one, grant- 


virudes, 


the purchaſer a ſervitude of paſturage upon the other tenement ; ha- 
— CEE feued out that other ——— the ſaid 2 pa- 
ſturage was mentioned in the diſpoſition, and excepted out of the 
warrandice : By which it came, that this ſervitude was ingroſſed in 
the rights of both dominant and ſervient tenements. The proprietar of 
the dominant tenement having negleded to uſe this ſervitude for forty 
* the queſtion occurred, If it fell by the negative preſcription. 

hat it could not fall, was argued from this conſideration, That in 
feuing out the ſecond tenement, it behoved to be the ſame, whether 
the ſuperior reſerved the paſturage in fayours of himſelf, or of the pur- 
_ of 3 tenement; r caſe it is a branch of the 

periority, and can no more ſuffer the negative preſcription than the 
right of ſuperiority itſelf ; that in the M is 12 the pur- 
chaſer's property, which muſt preſerve it equally from the negative 
preſcription. ado, The ſervitude being eſtabliſhed in the right the 
vaſſal has to his lands, he can preſcribe no right or immunity contrary 
to the tenor thereof. Anſwered to the 1/f, There is a wide difference 


* betwixt the caſes; a right to paſturage, reſerved by a ſuperior, is 


conſidered in law as a reſervation of the property pro tanto, which 
therefore cannot be diſcharged nor fall non utendo; but where the ſer- 
vitude is reſerved in favours of a third, party, as in the preſent caſe, it 
becomes indeed an acceſſory of his property, but by no means a part 
or branch of it. Tis an acceſſion the property once ſubſiſted with- 
out, and may ſo ſubſiſt again; thereby it is, that a real ſervitude may 
be diſcha and of courſe may fall by the negative preſcription. To 
the 2d eee The 1 * right in 4 infeftment will 
ſupport the right againſt ſitive preſcription, uſe no man can 
acquire by preſcription Ne Gap his title carries him to; but it will 
not fave from the negative mee which is founded upon the ne- 
ligence of the perſon to —— e reſerved right belongs. The Lords 


ſuſtained the defence of 8 February 173 5, Graham of 


Douglaſton contra Douglas of Barloch. 


Of annual 
preſtations. 


Feu and 
Tack: duties. 


In a purſuit upon a bond of penſion granted to an advocate, where 
the bond had lien over above forty Ju without any thing done upon 
it, yet the bygone penſions falling due within the years of preſcription, 
were decerned to be paid to the creditor's * — ; N this 
footing, that every year's penſion was a ſeparate obligation, run a 
| OY courſe of preſcription, July 1730, Lockhart contra Duke 


A Feu-puTy being purſued for, after forty years, the Lords found, 
That this being a debt owing by the defender's own charter, he could 
not propone preſcription againſt the ſame; but their Lordſhips thought 
n uer ſhould reſtrict his libel to ſo many years 


paſt, as might be withi Se. Durie, 15th December 


1638, Ld. Garntully contra of St. Andrews. — The 
like as to tack-duties. Durie, roth March 1627, betwixt two Glaſ- 


gowmen. Spotiſwood, (Preſcription) roth March 1627, Stewart 
contra Fleming's heir. * 


TIN ps 


. ——_—_— — 


: ; 
— — ——— — — k f—;— 
— 


Preſcription. 


101 


Tr Ixps ſuffer not the negative preſcription. Stair, th February - Parſonage 
1666, Earl Panmuir contra Pariſhioners. Stair, 16th June 1681, Fri- 


erland contra Ld. of Orbiſton. 


Tux Lords found, That vicarage of lint, hemp, milk, &c. does to- Vicarage, 


tally preſcribe non utendo for forty years, which they alſo found with 
reſpect to all ſpecies, except calves, lambs and wooll, which com- 
monly pay vicarage in all places. And as to theſe they found, That 
ceſſation of payment liberated only for all years above forty. Foun- 
tainhall, 24th July 1678, Ld. of Grant contra M'Intoſh. — The 
like. Newbyth, 14th June 1666, Bennet contra tenants af Craig- 
forth. ---- Vicarage-teind is local and conſuetudinary, and ſome here- 
tors were freed from the vicarage of geeſe, grice, lint and hay, which 
they had not paid for the ſpace of years, tho' it was alledged by 
the purſuer, That he and his predeceſſors had been in uſe of all the 
vicarage libelled from ſome of the pariſhioners ; and this being a bene- 
fice, interruption of a part preſerved the whole. Stair, Gosford, Dirle- 
ton, 2 ovember 1676, Shiel contra Pariſhioners of Preſtonhall. 
Stair, 7th July 1677, Parſon of Preſtonhaugh contra Pariſhioners, 
— It was found relevant in a proceſs for the teind of fiſh, that 
the defenders had been in immemorial poſſeſſion in the place in que- 
ſtion, of cod and ling, free from paying any teind. Stair, 24th No- 
vember 1665, Biſhop of the iſles contra Fiſhers of Greenock. 


In an action for abſtracted multures, founded on a thirlage, conſti- 
tuted by the purſuer's charter, the defender having alledged preſcription 
of freedom from the mill, and the purſuer replied on interruption ; it 
appeared, probation being led, That the defender, for the ſpace of 
forty years and upwards, had gone very frequently, without being 
f 


by the purſuer, to any mill he pleaſed, and ſometimes, but 

Idom, to that to which he was thirled ; the Lords found preſcription 
of freedom proved for the defender. Harcus, (Multures) 4th March 
168 5, Tarſappie contra Pittendrich. But in the like ' caſe, the de- 
fenders, having been in uſe, continually ſince the date of the aſtriction 
till within three or four years before the purſuit, of coming and grind- 
ing corns at the mill, the aſtriction was not found to be loſt non utendo, 
tho' the defenders offered to prove, That yearly, ſince the aſtriction, 
they did grind at other mills more frequently than at the purſuer's 
mill. Durie, 20th December 1632, ilton contra Hamilton, —- 
In a declarator of immunity of bear, fold and not ground, from a thir- 
age of grana creſcentia ommium terrarum ; alledged for the defender, 
That the purſuer muſt prove pofitive, that for the ſpace of forty years, 
regularly and openly, bear was fold without any multure exacted, 
and not barely negative, that the multure of any bear fold was not ex- 
acted, ſeeing the thirlage was conſtituted ſcripto, altho? ſuch a negative 
bation would be ſufficient to hinder, or take off, a conſtitution of thir- 
1 preſcription. The Lords, in reſpect che probation, as to the 
immunity, was only negative, they aſſoilzied from the declarator. 
Harcus, (Alultures) 13th June 1688, Feuars of Gaitmilk contra Feu- 
ars of Dunfermline. A fuperior, whoſe vaſſals in their charters were 
thirled to his mill by a thirlage of omnia grana creſcentia, having in- 
lafted in a proceſs of abſtracted multures ; the vaſſals pleaded as to their 
bear, that they had preſcribed AN immunity from the thirlage, having 
Vox. II. C c brought 


Thirlage. 
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brought no corns of that kind to the ſuperior's mill, nor paid any fort of 
duty therefore, for the ſpace of forty years. It was anſi „That 
the aſtriction being eſtabliſhed in the defender's charters, they could 
perceive no right or immunity contrary to the tenor thereof; which 


was ſuſtained. 2h July 1727, Mr. John M*Leod contra his vaſ- 


ſals of Muiraven 


Ceſs, 


A Buxcn of regality, that had been in immemorial cuſtom of - 
ing their ceſs out of the common good, without burdening their 83 
but now being in a decaying condition, and prevailing with the com- 


miſſioners of ſupply to make a caſt and ſubdiviſion on the feuars; in a 
declarator of exemption at the inſtance of the ſaid feuars, the Lords 


found the towns vaſſals liable to relieve them of part of the ceſs in time 
coming. Forbes, 2oth, Fountainhall, 21ſt July 1910, Town of 


Paiſly contra Vaſſals. | 


AR 1594, © 


C. 218. 


Poſitive Preſcription of Forty Vears. 


Fouxp, That an inſtrument of fafine granted upon a precept, 
which precept was improven, was reducible, notwithſtanding the in- 
feftment was clothed with forty years poſſeſſion; and the found, 


That the precept ought to be | aaa and that the act of parlia- 


to produce the afſignation. Durie, 4th February 1630, Earl Kinghorn 


ment 1594, cap. 218, anent the production of procuratories and pre- 
cepts, could not be extended to this caſe, Hope, (Safine) 13th Febru- 


ary 161 5, Ld. Drumlanrig contra Weemyſs.— By analogy of 

ſtatute, a decreet at an aſſigney's inſtance, with a . — and in- 
feftment following upon it, being ſought to be reduced for want of the 
aſſignation; the Lords, in reſpect that the appriſer had becen in poſ- 
—— for forty eight years, without interruption, found no neceſſity 


contra Strang. 


King's pro- 
u. 


What Subjects may be carried by the poſitive Preſcription ? 


IT was found, That a ſervitude, even upon the King's property, or 
even the property itſelf may be acquired by preſcription, it not being 
annexed property. Fountainhall, Harcus, (Servitudes) 19th Febru- 

1686, King's Advocate contra Lord Livingſton and others. — 
The teinds of a certain pariſh being annexed to the chappel-royal, and 


yet, thereafter, poſſeſſed for the ſpace of forty years by the miniſters of 


Privileges 
of a Lor 
regality. 


that pariſh, the poſſeſſion, tho join'd with the title, quod decimæ deben- 
tur parocho, not found relevant to take the teinds from the —_— 
al, in reſpect of the act of parliament, providing, That the King's in- 
tereſt not be prejudged by the neglect of his officers. Stair, 1ſt 
February 1671, Ferguſſon contra Pariſhoners of Kingarth, 


THE town of Hamilton was erected in a royal-bu by a charter 
from Queen Mary, 1 548, giving them power to chuſe their own ma- 
giſtrates, &c. this charter, as it would ſeem, having been neglected, 


- the town afterwards, in the year 1670, accepted of a charter from the 


family of Hamilton, erecting it into a burgh of regality, with a power 


to the Duke of Hamilton to create magiſtrates, admit burgeſſes, &c. 
as in other ſuch burghs ; in conſequence of this charter, the mole of 
7 ton 
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Hamilton continued to exerciſe the privileges and powers of Lords of 
regality upwards of forty years, till a declarator of their privileges, as a 
5 burgh, was raiſed, and infiſted in by the town; and they pleaded, 
That the privileges of a royal burgh, as being juris publici, can neither 
be loſt by the negative or poſitive preſcription z the Lords ſuſtained the 

ſcription in favours of the Duke, as to the way and manner of the 
election of the magiſtrates and town council of the burgh. 4th Febru- 


ary 1726, Magiſtrates of Hamilton contra Duke of ton, 


Trixps belonging to a parſonage, and conſequently extra com-, Tinds be- 
mercium before the act 1693, whether ſuch could be carried by poſi- par Ky F 
tive preſcription, debated, but not finally determined. December 


1729; Nicolſon of Glenbervie contra Viſcount of Arbuthnot, 


What Title requiſite in the poſitive Preſcription ? 
A SASINE without a warrant, not bearing. to proceed upon a retour, Title rer 
ot precept of clare conſtat, is no title of preſcription, Stair, 21ſt Ja- dþaſers of tynd, | 
nuary 1679, Fraſer contra Hog. — But a procuratory of reſignation, | 
with a ſaſine relative thereto, was found a ſufficient title for preſcripti- | 
on, tho' the precept was wanting. Fountainhall, roth June 169), | 
Adminiſtrators of Heriot's hoſpital contra Hepburn. 


In the poſitive preſcription, founded upon the poſſeſſion of heirs, _ Title requi- | j 
it is ſufficient to produce the naked ſaſines, without either the precepts v * heirs: \ 
of clare conſtat or retours, upon which they are founded, Stair, Goſ- ; 
ford, 15th February 1671, Earl of Argyle contra Ld. M*Naughton. 

—— In a competition about the property of a land-eſtate, one of the 
parties founded _ the poſitive preſcription, and produced inſtru- 
ments of ſaſine in the perſon of his author, and his predeceſſor, ſtanding 
together for the ſpace of forty years, proceeding upon precepts of clare 
conſtat; it was jetted, with regard to one of the inſtruments of ſa- 
ſine, taken in the 1696, That it was null, the ſuperior, who granted 
the precept of clare conſtat, being at that time dead, which was offered 
to be proved, whereby the precept fell, and conſequently this ſaſine 
could be no foundation for a poſitive preſcription, In anſwer it was ad- 
mitted, That if the ſaſine, upon which the preſcriptioh is founded, 
were null in point of ſolemnity, as wanting ſymbols, or ſuch like, 
there could be no preſcription : But where there is no objection to the 
faſine itſelf, but to the warrant of the ſaſine, which the poſſeſſor is not 
bound to produce to ſupport his preſcription, the very intendment of 
the ſtatute is, to remove all objections againſt the title, other than that 
of falſehood. The Lords found, That the infeftment, in the 1696, is 
a habile title of preſcription. gth November 1739, Purdie contra 
Lord Torphichen. — But it was found, That the ſaſine of an heir, 
who did not himſelf poſſeſs the whole ſpace of forty years, never being 
renewed in his il who all of them continued to poſſeſs as ap- 
pms theirs, was no ſufficient title for preſcription. Stair, 15th Fe- 

ruary 1671, Earl of Argyle contra Ld. M*Naughton Fountainhall, 
25th June 1680, Earl of Queenſberry contra Earl of Annandale, 
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SASINE upon haſp and ſtaple, having no other warrant but the APendlifle 


clerk of the burgh's aſſertion, is not a ſufficient title for preſcription, as 
Cc2 not 
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not contained in the act of patliament 1617, which mentions faſines 
upon tetours, charters and precepts of clare conflat, but no word of 
haſp and ſtaple ;- ſo that acts of parliament, being ſtrictiſſimi juris, are 
hot to be extended ; and theſe being omitted, it muſt be preſumed to 
be caſus de induſtria omiſſus, and not per incuriam. Fountainhall, 
roth June 1697, Adminiſtrators of Heriot's hoſpital contra Hepburn. 
— jy ney Dalrymple, Forbes, 28th November, Dal- 
rymple, 13th ber, and Forbes, 25th December 1705, Ker 
contra Abernethie. 


Tidleof pat Tur title of part and pertinent, with | poſſeſſion of 
* e pound to give a good right, even in . one Redl m. 
feft in the land. Forbes, 22d February 1711, Earl of Leven contra 
Finlay. — But this not ſuſtained where the charter bearing part and 
rtinent was late, and conſequently could be no warrant for the poſ- 
eſſion. Forbes's MS. ad July 1714, Dunbar of Northfield contra 
Sinclair of Dun, "LAY | 


Titlerequi- A Tack of teinds null, as being ſet without conſent of the patron, 
fir in rights was found validated and unquarrellable by forty years poſſeſſion, Stair, 
Alattice,, Gosford, 7th July 1677, Parſon of Preſtonhaugh contra his Pariſhoners. 

— The ſike. Stair, 4th February 168 1, Robertſon contra Arbuth- 
not. Stair, 14th July 1675, College of Aberdeen contra Earl of 
Northeſk. Fountainhall, 27th June 1696, Earl of Leven contra Pa- 
tiſhoners. — An exception in a removing, founded on the defender and 
his predeceſſors and authors infeftment, cled with forty years poſſeſſion, 
was repelled, in reſpect the lands were kirklands, and none of his own 
or predeceſſor's infeftments were confirmed; notwithſtanding it was 
alledged, That he was not obliged to diſpute the validity of his author's 
right after ſo long poſſeſſion, Durie, 17th February 1627, Douglaſs 
and Stewart contra Tenants. 


Tile requi- A GENERAL clauſe in the fenendas of a charter cum piſcationibus, 
ſirero carry a With forty ow poſſeſſion, was found a good title to carry a falmon 
right co fil- fiſhing, it being a charter of a barony, Stair, Gosford, 7th February 

5 1672, Fullerton contra Earl of Eglington. =— A Charter granted to a 
burgh with a general difpoſitive clauſe cum piſcationibus, with forty 
years poſſeſſion, was ſuſtained as to a falmon fiſhing. Stair, 26th Ja- 
nuary 1665, Heretors of the fiſhing of Don contra Town of Aberdeen. 
Stair, 6th ber 1678, Brown contra Town of Kirkcudbright — 
A charter from the crown, with a general clauſe in the diſpoſitive 2 

cum piſcationibus ſolet. & conſuer. found ſufficient to carry ſalmon fiſh- 
ing, joined with forty years poſſeſſion. Stair, 27th February 1667, 
Earl of Southeſk contra Lady Earlſhall. — A biſhop's charter diſpo- 
ſing of a ſalmon fiſhing, with forty years poſſeſſion, was ſuſtained as a 
ood right, notwithſtanding that ſalmon fiſhing is inter regalia, becauſe 
e biſhop might have got a grant from the King ; and the author's 
title is preſumed in this caſe preſumprione juris & ae jure, as well as in 
the caſe of lands, or other held in commercio. Stair, 13th January 
1680, Brown contra Town of Kirkcudbright.— In an Gon for fiſh- 
ing in the water of Dee, the Lords gave many inſtances of men hav- 
ing ſalmon fiſhings where they had no land on either fide of the water, 
by the ſpace of many miles; and that the privilege and 2 
„„ | wing 
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drawing their nets on the adjacent lands depended upon their poſſeſſion, 
and was to be ſuſtained if it were poſſeſſed paſt memory of man. Had- 
dington, 1 5th July, Hope, (Fiſhing) 18th December 1623, Forbes 
contra Ld. Monimuſk, 


CoMiNG to mills belonging to ſubjects, without a title in the ma- What ticle 
ſter of the mill, not ſufficient to infer thirlage, tho it were for 100 lllage? 
years, it being res mere facultatis. Balfour, (Mills and Multures ) 
Sinclair, 14th March 1 541, Ogilvie contra Tenants. Haddington, 4th 
December 1610, Fenton contra Tenants. Hope, (Mills and Mul- 
tures) 11th July 1624, Earl Murray contra Earlſmill. Auchinleck, 
(Mills and Multures) 24th January 1629, Davidſon contra Tenants. 
'—— The like, tho' the multures paid were as great as the thirle mul- 
tures, Durie, 14th March 1635, M*Kay contra Menzies. Home, 

January 1682, Buntein contra Boyd. — But 40 years poſſeſſi- 
on of dry multures is ſufficient to conſtitute thirlage, without any other 
document or inſtruction, becauſe the payment of dry multure cannot 
be conſtructed to be voluntatis but neceſſitatis. Gosford, 22d, Stair, 
23d July 167 f Kinnaird contra Drummond. .—. In a queſtion about 
thirlage to a mill, which originally belonged to the mendicant friars, 
the fact came out, That the proprietars of the land alledged to be 
thirled, had not only paid intown multures for the ſpace of 40 years; 
but had been in uſe of leading milſtones and mending dams, which 
was pleaded by the proprietar of the mill to be among the ſevereſt 
points of aſtriction, and never to be preſum'd voluntary, more than 
payment of dry multure; it was further added, That by act of ſederunt 
16th December 1612, ten years poſſeſſion before the reformation, and 

o or 40 ſince, is ſuſtained as a good right with regard to ſubjects that 
longed to the church. Anſwered; That, dry multure alone excepted, 
it is a prerogative royal, competent to no ſubject to infer aſtriction by 
poſſeſſion; and for the act of ſederunt, it is in favours of feuars, here- 
table poſſeſſors of the lands, and againſt the churchmen and their ſuc- 
ceſſors, but not in their favours, to give them right to all lands found 
in their poſſeſſion, much leſs to a Fey of other mens lands, Found, 
That poſſeſſion, tho' by laying in of dams; and leading of milſtones, 
does not infer aſtriction, even in favours of churchmen poſſeſſing, whe- 
ther before or after the reformation. Stair, 17th July 1677, Roſs con- 
tra M*Kenzie. — Immemorial uſe of coming to an abbot's mill; 
found not to induce a thirlage, unleſs the purſuer had act or inrolment 
of court, or decreet of abſtraction before the 40 years, to be a title of 

eſcription. Harcus, (Thirlage, appendix) January 1681, 

| of Haddington contra Feuars of elroſe; . TE 

Id a proceſs for abſtracted multures, the purſuer was infeft in the 
mill, which was the only mill of the barony; © with the aſtricted 
* and thirled multures of the ſaid whole barony ;” the defender's lands 
were a part of the barony, and the barony with the mill thereof 
were once the King's property ; this title, join'd with immemorial poſ- 
ſeſſion of the multures of the ſaid lands, and the ſervices of caſting 
mill-dams, leading milſtones, and repairing the mill, was found rele- 
yant, and admitted to the purſuer's probation, albeit more be required 
in mills 2 to private perſons, Durie, 5th February 1635, 
Dog contra Muſchet. Lg 
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Ox cr found, and but once, That all the lands of a barony are under- 
ſtood to be thirled to the mill of a barony, without any thirlage in 
writ ; upon this footing, that thirlage is a natural ſervitude, belonging 
to the Baron ua ſuch. Durie, Hope, (Mills and Multures) 15th Ju- 
ly 1629, Ld. Newliſton contra Inglis. But in no other caſe has this 
been ſuſtained, without further circumſtances to qualify aſtriction. 
And ſo in an action of thirled multures, the Lords ſuſtained the ſum- 
mons founded upon a tack of the mill, with thirle multures uſed and 
wont, in reſpect of certain acts of court of the barony, made by the 
bailie of the barony, whereby the tenants were convict for abſtractin 
of multures, Hope, (Mills and Multures) 25th May 1614, Mil 
contra Falconer, — In a purſuit for abſtracted multures, the purſuer 
founding on theſe following grounds, viz. Imo, A feu ſet to him of 
ſome lands, and of the mil in controverſy, with the pertinents there- 
of, it being the only mill in the barony. 2d, Upon divers acts of 
thirlage made by the qo be bailie in favours of the purſuer. 370, 
40 years receiving thirle multure from the tenants: Corroborated. 470, 
By decreets againſt them in the faid bailie-court ; the Lords aſſoilzied 
the defenders, becauſe the feu contained no expreſs thirlage of the 
faid lands to the mill diſponed, and that the bailie could not thirle the 
lands without the maſter's expreſs warrant ; ſo that whatever decreets, 
poſſeſſion, &c. had followed thereupon, the maſter diſponer, who was 
neither called nor conſented, could not be prejudged by his bailie's 
deed. Durie, Hope, (Mzlls and Multures) 12th July 1621, Dou- 
glas contra Earl Murray. — Infeftment in a mill, cum aſtrictis mul- 
turis uſitat. & conſuet. tho' the mill was the only mill of the barony, 
which, it was alledged, did import, that the whole lands within the 
barony were aſtricted, was found not ſufficient to infer aſtriction a- 
gainſt the tenants of the barony, tho they had been in the conſtant uſe 
of coming to the ſaid mill. It being anſwered, That the zitat. & 
conſuet, in the ſaſine being relative, would give no intereſt, unleſs the 
purſuer could ſhow that the defender's lands were aſtricted before the 
date of the infeftment ; That the mill of a barony per ſe imports not 
aſtriction; and laſtly, That the uſe of coming to a mill is voluntatis 
not neceſſitatis. Spotiſwood, (Mills and Multures) Durie, 13th July 
1632, Earl of Morton contra Tenants of Muckartſhire. — Yet in- 
feftment in the mill of a barony, with 40 years poſſeſſion of multures, 
was ſuſtained as a good title to purſue for abſtractions. Stair, 
14th January 1662, Nicolſon contra Feuars of Tillicultrie. A thir- 
lage was found conſtituted by an old decreet againſt tenants, with 
40 years poſſeſſion conform, tho' the maſter was not called. Stair, 24th 
June 1665, Montgomerie contra Wallace. A purſuit for aſtricted 
multures being founded on a very old charter from an Abbot, bearing 
cum multuris totius parochie, &c. and on a decreet of the Lords at the 
inſtance of the feuar of the mill againſt ſome of the heretors, tho 
in abſence againſt the preſent defender's predeceſſor, but in foro againſt 
others ; the Lords, in regard that the decreet, tho' in abſence, was va- 
lid, wherein the defender's author was decerned in all time coming, 
and that it was a ſtanding decreet by the ſpace of 40 years, and never 

ueſtioned ; found, That there was no neceſſity to debate upon any o- 
ths ound, (ſuch as the old Abbot's power to aſtrict, &c.) than 
that the urſuer had thereby right to the ſaid multures, ſeeing the de- 
fenders did not deny that they were in uſe to come to the mill, but 

preten- 
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pretended a liberty and uſe to go likewiſe to other mills, the contrary 
whereof appeared by the ſaid decreet, which was never queſtioned, and 
now could not, all exceptions to it being preſcribed ; and yet the Lords 
aſſoilzied from bygones, and ſervices not contained in the ſaid decreet. 
Stair, Dirleton, K4 4 June 1676, Ld. Pittarrow contra Tenants of Red- 
mire. _—— Infeftment in a mill, bearing the multures of the defen- 
der's lands per expreſſum, tho' flowing a non habente N with 
40 years poſſeſſion, found a ſufficient conſtitution of a thirlage; and 
yet the multures paid were ſmall, to make going to the mill, be conſi- 
dered as mere voluntatis, only no greater multure was paid by others. 
Stair, 7th December 1677, Henderſon contra Arnot. — An act of 
thirlage of a Baron court, with 40 years poſſeſſion conform, found ſuf- 
ficient by preſcription, even againſt feuars, who had a right freeing 
them from the ſervitude, of an older date than the act. Stair, 11th Ja- 
nuary 1678, Lord Balmerino contra Cockburn. -----In a thirlage con- 
ſtituted by poſſeſſion upon an act of court, the defender's alledgeance, 
That he was conſtantly free of thirle as to all bear that tholed not fire 
and water within the thirle, which was not a latent abſtraction, but 
known and allowed, was found relevant to free him as to that particu- 
lar, nam tantum preſcriptum quantum poſſeſſum. Stair, 23d Janua- 
ry 1673, Bairner contra Coalzier. | 

In a thirlage to the King's mill, where no writ was ſhown, but 
poſſeſſion to conſtitute the thirlage, the teind was not found to be thirled, 
which belonged not to the King when he granted the infeftment of 
the mill; tho it was allegged, That the tenants, paſt 40 years, paid 
multures of all their corns/promiſcuouſly, without exception of teind. 
Gilmour, zd, Stair, 8th Japu 1662, Stewart contra Feuars of A- 
berbadenoch. ---- Yet, in xn" caſe the Lords found the teinds a- 
ſtricted. Stair, 21ſt January 1681, Grierſon contra Gordon. Tho! it 
does not appear that this was even a King's mill. N. B. Harcus, 
(Thirlage, appendix) narrates the deciſion thus, That where the mini- 
ſter hath not the teinds in victual, but in money, if the tenant grind the 
ſame, he ought to grind it at the maſter's mill, and pay multure there- 
fore. A ſuperior having feued out his barony to his vaſlals, aſtrictin 
their omnia grana creſcentia to the mill of his barony, the vaſſals, ral 
memory of man, paid multure for the growing corns of all kinds, without 
any diſtinction betwixt ſtock and teind ; but, at laſt, the vaſſals conceiv- 
ing that the ſtock only, and not the teind, (which never belonged to the 
ſuperior) was included in the aforeſaid aſtriction, they, for that reaſon, 
abſtracted their teinds, and refuſed to pay multure 25 the fame. It 
was argued, on the other fide, That the words of the aſtriction carried 
teinds as well as the other growth of the lands, and therefore ſhould 
the titular even draw the teinds, ipſa corpora, the vaſſal muſt be li- 
able in an equivalent of dry multure. The Lords found, That the vaſ- 
Gals, during the years of preſcription, being in uſe to bring their whole 
corns growing upon their lands to be grinded at the N = mill, 
without demanding any abatement upon account of teind, relevant to 
include the teind within the aſtriction. 5th July 1727, Mr. John 
M'*Leod contra Vaſſals of Muiravenſide. 

THE meaſure of a mill, by which the multure was exacted from 
ſuch as were thirled, being much larger than the Linlithgow meaſure, 
which is the common ſtandard of the kingdom; yet the Lords confider- 


ing, That every mill has its own cuſtom, found it relevant to augment 
the 
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the quantity, if the maſter of the mill proved 40 years poſſeſſion in 
exacting no leſs. Gosford, 2d February 1672, Stair, ad Jan 1673. 
Forbes contra Magiſtrates of Inverneſs. Fountainhall, —— 
1697, Muirhead contra Feuars of Addingſton. 


| Title requi- FoRTY years poſſeſſion of a paſturage, upon the title of part and 
| n * Pound a ſufficient tile, =: 2 tack was bold wot in 
rage, keen virtue of which, it was alledged, the roſſeſſion of the paſturage begun, 
which was not found ſufficient to take off the an preſcription. 
| Stair, Fountainhall, 27th November 1677, Grant contra Grant. 
The probation of 40 years poſſeſſion of paſturage, being made up, 
| partly by the natural poſſeſſion of paſturage, and partly by receiving a 
| mall ſum yearly in lieu thereof; the Lords reſtricted the ſervitude to that 
ſum, and declared the ſervient tenement liable thereto in time coming, 
and not to be liable to actual paſturage. Fountainhall, 20th January 
1682, Cockburn contra Brown. An infeftment of lands, cum com- 
muni paſtura, not found ſufficient to carry a right to common pa- 
ſturage in a muir, in the property of which another was infeft per ex- 
preſſum, tho' he had been in poſſeſſion conform, only the ſaid poſſeſſion 
had been frequently interrupted via facti by the proprietar of the 
muir. Durie, 20t. June 1629, Sheriff of Cavers contra Turnbull. 


— ——  — — 
— 4 — 


Tile requi- FoRTY years poſſeſſion, with a title from a ſubject, found ſuffici- 
ſice 1 ent to eſtabliſh a Hir, tho' the King alone can conſtitute fairs, the pre- 
Cubic inter ſcription inferring a preſumption juris & de jure, that the right was 
regalia. originally derived from the King. Stair, ad December 1679, Farquhar- 

ſon contra Earl of Aboyn. ---- The like, with regard to a right of a 


ferry-boat. 22d December 1731, Tarbat contra Bogle. 


Servitus itil PRESCRIPTION of a road to the kirk through a neighbouring he- 

— retor's corn- field, not ſuſtained without a title, unleſs upon poſſeſſion 

paſt memory of man. Haddington, Durie, 27th June 1623, Neilſon 

contra Sheriff of Galloway. ---- The like, Gosford, 3 1673, 

Henderſon contra Weemyſs. ---- An heretor having ſold off ' 4 

through which his road lay to the pariſh-church, but neglecting to re- 

ſerve the road out of the diſpoſition, yet continuing in ſame 

road for 28 years thereafter, till he was challanged by a declarator of 

freedom; the Lords allowed him to connect the 28 years with the time 

the lands were in his own poſſeſſion, to make out a preſcription. Foun- 

tainhall, 17th July 1700, White contra Weemyſs.--- The Lords found, 

That no publick fig way can be made upon a private perſon's proper- 

ty without his conſent, or the uninterrupted poſſeſſion of 40 years; 

but it being proved, That the fiſhers of Dunbar coaſt, when they could 

not, by reaſon of high winds, make the harbour of Dunbar with their 

boats, were in uſe of landing on the Duke of Roxburgh's ground, 

and the lieges in uſe of leading fiſh and neceſſaries for fiſhing to and 

| from Dunbar, and the neighbouring country, through the ground, u- 

N pon payment of eight ies Scots for the loaded horſe, and ten pennies 

| for 2 loaded cart; = Lords declared the Duke's pro ected, 

that there ſhould be till acceſs to the lieges paſſing through the ſaid 

ound, upon the aforeſaid ends, upon paying the duties aforeſaid. For- 
2 5th Jons 1713, Duke of Roxburgh contra Town of 1 7 

EAL 


% 


Preſcription. My 


A Rx A ſervitude of furniſhing ſhear-dargs in harveſt, tilling the What cirle 
purſuer's land, and leading of his Piilzie, found eſtabliſhed by imme- 4 
morial poſſeſſion, tho' the fame was only done by the defender's te- annual duries 
nants, without any proof of his knowledge, and tho' there was not fo atidgreltatiorts? 


much as any general clauſe in the purſuer's or defender's infeftment, to 
ſupport the ſame. Durie, 11th March 1634, Sherriff of Galloway 


contra Earl Caſſils. ks CALL 1 N 
In a again ars ing of a town, concluding again 
them to —— of the — ſtents of the town, the — 
ſuſtained immemorial poſſeſſion oft the feuars, bearing private ſtents, as 
relevant to make them liable in time coming, altho' their charters from 
the town: bore the reddendo of particular feu-duties pro omni alio onere. 
Stair, 14th July, Dirleton, 7th November 1674, Town of Inverneſs 
contra Feuars of Drakies, — Found, That a town had no tight to up- 
lift ſmall cuſtoms for paſſage of beſtial through their ſtreet, ſeeing all 
the lieges have li to drive their goods through the King's publick 
way and ſtreets, without any exaction of that nature, except it had 
been granted for a publick good of the kingdom, ſuch as bridges, or the 
like common works; and this notwithſtanding the town founded on a 
charter from the King of their liberties, cuſtoms, and of ſmall cuſtoms 
expreſly, which was ratified in parliament ; and that, conform thereto, 
they had been in continual poſſeſſion of exacting theſe ſmall cuſtoms. 
Durie, 1 5th November 1621, Town of Linlithgow contra Fleſhers 
of Edinburgh. —The act 156, parl. 1592, entituled, The exerciſe of 
crafts within ſuburbs adjacent to burghs, forbidden, does not extend to 
ſuburbs which are within a regality or barony ; yet a royal-burgh hav- 
ing been in immemorial cuſtom of levying a duty from craftſmen, ex- 
erciſing their trade in a ſuburb within a barony, infiſted they had a 
right to continue the exaction by the poſitive preſcription. Anfwered, 
The craftſmen were no incorporation, and the duty paid by any of 
them could hurt none but themſelves ; which the Lords ſuſtained, and 
decerned only againſt thoſe who had been in uſe of payment. Stair, 
21ſt July 1669; Town of Perth contra Weavers of the Bridgend of 
Perth. In the 1669, after hackney-coaches came to be uſed, the 
magiſtrates of the Canongate made an act, exacting the fam of ten 
merks for each hackney-coach imployed in the burgh, in ſatisfaction of 
the damages done to the cauſways ; this exaction was continued, without 
—_— beyond the long preſcription, till at laſt it came to be diſpated 
in a ſuſpenſion at the inftance of the hackney-coachmen, who pleaded, 
Imo, That the act of council, impofing the toll, was ultra vires, a- 
gainſt the publick law, and length of time could not give it force. 246, 
The keepers of the hackney-coaches are not incorporated, and the deed 
of one cannot hurt another. The Lords found, That in regard the 
payment of duty of cauſway-mail upon the hackney-coaches, fince the 
act of the council and magi of the Canongate, in the 1669, was ac- 
knowledged by the keepers of kackney- coaches, the magiſtrates have right 
to exact that duty conform to the ſaid act. 18th February 1727, Magi- 
ſtrates of the Canongate contra Keepers of the hackney-co A N. o- 
bleman, who had right of juſticiary and neg within a burgh for 
judging criminal cauſes, having, by contract, agreed many years ago with 
the town and the biſhop of the place, that, out of a lift given in by the 
town council, the biſhop ſhould name one bailie, the Nobleman another, 
and the magiſtrates the third ; the queſtion being, Whether the No- 
Vor. II. E e bleman 
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bleman and his depute bailie might diſpoſe of the fines as pleaſed, 

or if they were to be paid in to the town-treaſurer, to be applied to the 
. publick uſes of the burgh ; For which the town all preſcription 
l with the aforeſaid agreement, and their act of council for their title. 
| The Lords nevertheleſs found, That their ſaid act of council and con- 
tract was no ſufficient title for preſcription, and ſo preferred the No- 
bleman's bailie to the fines. Forbes, 24th, Fountainhall, 2 5th July 
1707, Earl Panmuir and Lord Grange contra Town of Brechin. 

A CLAIM was ſuſtained at the inſtance of the miniſter of Leith a- 
gainſt ſome merchants in Edinburgh importers of herring, dry fiſh, 
Sc. at Leith and Newhaven, to pay 20 ſhillings the laſt of herrings, and 
the 2oth of the kelling and ling, he having proved forty years poſ- 
ſeſſion of the ſaid burden. Stair, 1oth February 1666, Miniſter of 
North-Leith contra Merchants of Edinburgh, — One who had ſome 
burrow-acres, quarelling the — of the ſecond miniſter's ſtipend, 
upon this head, that he paid his whole teind to the firſt miniſter, was 
found liable, in regard that the heretors of the burrow-acres had been in 
| uſe, paſt memory of man, to pay the ſecond miniſter's ſtipend over 
and above the teind paid to the firſt miniſter. Stair, 22d July 1668, 
Boſwel contra Town of Kirkcaldy. 

A heretable bailie of regality being infeft with the connexes and 
ſervices belonging thereto, was found to have a ſufficient title to certain 
| quantities of oats and ſtraw and hens, that had been exacted for forty 
| years, out of the defender's lands, lying within the regality ; tho? it was 
| alledged, That theſe being part of the rent of the lands, could belong 
| to none but the proprietar. Durie, 11th March 1634, Sheriff of Gal- 
loway contra Earl Caflils. — The fees due to M*<Clay Coroner of Ar- 
ran Ge his office, vig. a firlot oats, and a lamb for ilk plough-horſe, was 
ſuſtained conform to his, and his predeceſſor's — paſt memo 
of man, tho' he was not infeft per expreſſum in the ſaid duty libell 
upon conſideration that the ſheriffs, ſtewards, conſtables, &c. had not 
their fees inſert in their infeftments, but poſſeſſed them, as they had 
done, paſt memory. Haddington, roth July 1623, M*Clay contra 

Ld. Skelmurlie. — Forty years poſſeſſion was found to give right to a 

Sheriff to ride a fair, and to exact ſo much for the ſheriff's gloves, and 

for the price of the beſt ſtaig in the fair. Stair, 11th July 1672, Earl 

of Callendar contra Town of Stirling. — The like. Newbyth, 18th 

July 1665, Douglaſs contra Town of Jedburgh. — The Sheriff of In- 

verneſs purſued a declarator that he had right to three days ſalmon fiſh- 

ing in the water of Neſs, under the bridge, every ſummer, as a caſual- 
ty of his Sheriffship, which was ſuſtained upon 40 years poſſeſſion: 

For ſince this was but a ſervitude upon the fiſhing, it was found 

that it might be conſtitued by long poſſeſſion, as ſheriff's gloves and 

other caſualties of offices are. Stair, 13th December 1677, Earl Mur- 
ray contra Town of Inverneſs. _—. The Lords found an heretable 
right of ſherivalty, cum omnibus feodis, devorits, ſeu caſualitatibus, 
eund. ſpefF. aut que ad dictum jus & officium pertinere dignoſcentur, 
ſufficient to found a title of preſcription, to ſet up weights, and uplift 
the duties thereof, in an annual fair at a burgh of barony within the ſhire, 
altho' the baron's charter of erection carried power to him to hold fairs 
and exact all the profits and duties thereof. Forbes, 27th December 
1709, Cunningham of Craigends contra Earl of Eglington. - 
"HE 
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Tux heretors of a water, having raiſed againſt a neighbouring here- 
tor a reduction and declarator, that they might imploy whom they 
pleaſed to pack and cure their ſalmon, make the barrels, &c. and he 
alledging, That his tenants had been in the immemorial poſſeſſion of 
being imployed in that fiſhing, and to be paid their wages in ſalmon, 
and to debar and exclude all others; the Lords found no ſervitude here, 
but what the neighbourhood had done in imploying theſe tenants to fiſh 
was actus mere facultatis, for their own accomodation and convenien- 
cy, which did not oblige them to continue to do ſo for the future. 
Forbes, 14th, Fountainhall, 1 5th March 1707, Creditors of Dunferm- 
line contra Ld. of Innes, 

A Town having been in conſtant uſe, paſt memory of man, to 
bleatch and whiten their linen cloth upon a loaning belonging to a 
neighbouring heretor, and contending, that they thereby had preſcri- 
bed a ſervitude ; found, That there was no ſuch ſervitude known in our 
law, and that the poſſeſſion muſt have been held by mere tolerance, 
and not by way of right. Fountainhall, 13th February 1708, Dr. 
Carmichael contra Town of Falkland. 

A MILL having been in immemorial poſſeſſion of a burn, an abſo- 
lute right was found eſtabliſhed thereto, ſo as to bar the poſſeſſors 
of the ground, through which the burn ran, to divert the ſame for 
watering their fields, tho' they had been in the cuſtom of uſing the 
burn for this purpoſe, the ſpace of wy four or thirty five years; but 
another heretor was allowed to continue the watring, who had uſed the 
burn ſo for forty years. Stair, 13th July 1670, Beaton contra Ogilvie. 
— One having been in the immemorial uninterrupted poſſeſſion of 
water, brought from a lake along a dam in his neighbour's ground 
to his own mill and coal-works, and of caſting feal, &c. upon the 
next adjacent ground, for repairing the dam, was found to have pre- 
ſcribed a right of ſervitude thereto. Forbes's MS. 5th February 1714, 
Brigadier Preſton contra Colonel Erſkine, | 

N heretable bailie of an Earldom, having, under the colour of 
that title, acted alſo, for above forty years, as heretable bailie of a re- 
gality, which alſo belonged to the Earl, his conſtituent ; this poſſeſſion, 
as wanting a title, was not found to make a preſcription as to the bai- 
lery of regality, even in the perſon of a ſingular ſucceſſor, who purcha- 
ſed the office of bailie of the Earldom. Forbes, gth July 1713, Duke 
of Montroſe contra M*Aulay. 

Tu Lords declared it lawful for all perſons to import and vend in a 
royal burgh, upon mercat and fair days, ſhoes, boots and flippers of 
all kinds, without diſtinction, notwithſtanding that the corporation of 
ſhoe-makers there, (whoſe ſeal of cauſe, or charter, — 1 wers to 
make neceſſary regulations for the good of the corporation) ox beyond 
the years of preſcription, been in uſe to allow ſtrangers to import for 
ſale, upon ſuch mercat and fair days, only ſingle- ſol d ſhoes or pumps, 
and to ſeize all high heel'd ſhoes, boots and ſlippers ſo imported, and 
to commit the importers to priſon. Forbes, — January 1711, Inha- 
bitants and Bu fy of Perth contra Shoe-makers of Perth. Poſi- 
tive preſcription cannot run without a title; and therefore not in face 
of the publick laws, anent the election and continuation of magiſtrates 
7 2 burghs. Stair, 27th January 1681, Jack contra Town of 

rling. 
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c Tide requi- Ty a purſuit for a church bell, lent by one pariſh to another, the 
de o fasse defence u — the poſitive preſcription, was ſuſtained by 40 years poſ- 
ables. ſeſſion. urie, 7th December 1633, Kirkſeſſion of A 

contra Pariſhioners of Gemlie. 


man be rite A VAS$AL to a ſubject, by his immediate fuperior's forfeiture, com- 
nature exclu- ing to be retoured and infeft in his lands, as holden of the crown, and 
live, the forfeiture being thereafter gifted ; in a queſtion with the donatar, 
the Lords refuſed to ſuſtain 40 years poſſ upon that retour to 
found preſcription, in reſpect that the lands did truly hold of the 
crown at the date of the retour, by virtue of the forfeiture, which 
therefore could not bar the King of his right of alienating quandocun- 


* Forbes's MS. 8th July 1714, Gordon contra MIntoſh of That- 


What kind. IN a competition of two heirs, one of them founding upon the po- 
of poſſeſſion ſitive preſcription, the liferenter's 22 flowing from the defunct 
requilite? predeceſſor, was not found profitable to either of them in prejudice of 

the other; but the Lords declared, That the liferenter's poſſeſſion 
ſhould be the poſſeſſion of him who ſhould be found the righteous 
heir. Stair, Gilmour, 28th November 1665, Younger contra Johnſtons. 
nn order to the completing the long preſcription, the liferenter's 
poſſeſſion was found the fiar's poſſeſſion. Newbyth, 28th November 
1665, Thomſon contra Young and Porteous, — A reverſer's poſſeſſi- 
on by a back-tack was found the wadſetter's poſſeſſion, in a caſe where 
the wadſetter pleaded the poſitive preſcription againſt a party who had a 
right to the lands, prior and preferable to wadſetter and reverſer. 
Forbes, 19th June 1713, Murray contra M*Clellan. _—. In a proof of 
40 years poſſeſſion of a ſalmon fiſhing, a party having proved his poſ- 
ſeſſion as to fiſhing by angle, ſpeir and wand, and that it was accoun- 
ted a | — of his tenants W and that the river fronting his 
_— was ever reputed his, &c. this was not found a ſufficient poſſeſ- 
ion for ſalmon fiſhing. Fountainhall, zd December 1701, Forbes of 
Waterton contra Udney of Auchterallan. 


Conneftion A WIFE's infeftment granted by her huſband, who was not him- 
of poſſeſſion. ſelf infeſt, has not the benefit of the poſitive preſcription by the huſ- 
band's poſſeſſion ; it being neceſſaty to validate her infeftment, that ſhe 
herſelf poſſeſs 40 years after his death. Stair, 21ſt January 1679, 
Fraſer contra Hog. ---- A ſuperior having feued lands to one who con- 
tinued to come to the ſuperior's mill for eight or nine years thereafter, 
and having next feued the mill to another, cum multuris ſolitis, &c. 
and the party ſtill continuing to go to the mill, and to inſucken 
multures for the ſpace of 34 years: In a declarator irlage, the 
Lords found the right and poſſeſſion of the ſuperior, the common 
author, was to be conjoined to the purſaer's right, to make up the 
K of 40 years. Harcus, (Preſcription) December 
1682, M Pherſon contra M Intoſh. 

AFTER the major part of lands holding ward were alienated, 
the vaſſals heirs continuing to poſſeſs for 40 years, this found ſufficient 
to exclude ition, and the laſt heir having granted ſome infeſt- 
ments of ann t, their poſſeſſion, after his deceaſe, was conjoined 
with his former poſſeſſion, to make out the yearsof preſcription, For- 


bes, . 
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bes, 25th July 1712, Monrcief contra creditors of Ballo: Fountain- 
hall, obſerves it 26th December 1711, Earl Leven contra Ld: Ballo. 


One infeft in the office of a forreſtry, and thereby having right to EmeRof che 
a yearly quantity of victual payable out of certain lands, as the ns rol oh 
of the ſaid office, purſuing tor bygones, and the defender opponing * 
the poſitive preſcription; the Lords found the exception relevant upon 
the act 1617, That the defender had bruiked his lands for 40 years, 
free of any payment, except his feu- duty, and ſo had preſcribed Iibe- 
rum tenementum, free of the burden libelled, even as if the purſuer 
had claimed an annualrent out of the ſaids lands, which the exception 
of the poſitive preſcription would, in law and reaſon, have excluded. 
Durie, Spotiſwood, ( Preſcription) 22d July 1634, Forreſter contra 
Feuars. The like, where the purſuit was upon an appriſing. Dal- 
rymple, 2d February 1705, Wilſon contra Innes of Auchluncart. 

A REGISTRED reverſion found good againſt a party aſſerting 
an irredeemable right to the lands by the poſitive preſcription, as having 
been in poſſeſſion above 40 years upon a charter and ſaſine. Home, 

January 1727, Elliot contra ell. 


Vicennial Preſcription of holograph Writs. 


Tux act 9, parl. 1669, introducing the 20 years 3 of ho- 
lograph bonds extends to bonds granted before the ſtatute. Fountainhall, 
17th November 1692, Hamilton contra Hamilton. — The contra- 
ry. Forbes, 15th January 1714, Edmonſton contra Edmonſton. 

Tur vicennial preſcription of holograph writs is only guoad modum 
probandi, therefore 'tis ſufficient to prove the verity of the ſubſcription 
by the defender's oath, and the purſuer is not bound to prove reſting 
owing. Bruce, 28th July 1715, Earl Leven contra Major Arnot. 


Vicennial Preſcription of Retours. 


A YouNGER brother being retoured as heir to his father, upon the 
ſuppoſed death of an elder brother, who was out of the country ; the 
elder brother came home, and died without ever plots - may” b ſer- 
vice; the retour was found null by exception, at the inſtance of a 
creditor of the defunct's, who had char 4 him to enter heir within 
the twenty years, notwithſtanding of E act anent reduction of re- 
tours. Stair, 11th January 1673, Lamb contra Anderſon. — The 
act 13, parl. 1617, introducing the vicennial preſcription of retours, 
was found mainly to relate to erroneous ſervices, where a remoter ag- 
nat is retoured heir in prejudice of a nearer, and not to heirs ſerved to 
quarrel their own retours, ſeeing minority and lefion was a ground of 
reduction before that act of parliament, and needed no new law. Foun- 
tainhall, 11th July 1701, Lady Edinglaſſie contra Ld. Pourie. 


Preſcriptio decennalis & triennalis. 


Tur Lords repelled the exception of decennial and triennial poſſeſ- Will noe de- 


fon, being proponed againſt the patron ; and this in * of the ex- aud where 
ad 


. the title to be 
preſs words of the rule in chancery, viz. Dummo beneficium miniſter is 


Vox. II. F f per challenged. 
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er eos ad quos præſentatio pertinet, præſentati fuerint. H Kirk 
2 July 1622, Earl Wigton contra Greig. — 


"Tis bura A augmentation being granted to a miniſter by the maſters of the 
E. college, who were titulars of the tithes of that pariſh, and he having 
title be produ- been eighteen years in poſſeſſion, yet the Lords found, That the right 
3 2 to him or his predeceſſor was null, in reſpect it was not ſub- 

cribed by the major part of the regents, but only by two of ſeven; 
and that the right being null could not give the miniſter the benefit 
of decennalis & triennalis poſſeſſio, which is but a preſumptive 
title, & cedit weritati, Home, February 1684, Barclay 
contra Provoſt and Regents of St. Salvator's college, St. Andrews. 
Thirteen years peaceable poſſeſſion by a miniſter of his ſtipend, was 
found relevant againſt an old decreet of locality, burdening the pari- 
ſhioners with a leſſer ſtipend, unleſs it were inſtructed, that the pur- 
ſuer or his predeceſſors had poſſeſſed by that decreet. Stair, 28th No- 
vember 1676, Semple contra his pariſhioners. — The contrary. Stair, 
24th February 1681, Leſlie contra Miniſter of Glenmuck.— Poſ- 
ſelſio decennalts & triennalis by a ſti miniſter of a ſuperplus 
duty, over and above the quantity of ſtipend contained in his decreet 
of locality, was refuſed to be ſuſtained as a ſufficient title to purſue for 
payment of that ſuperplus duty, in reſpect of the ſpecial decreet of lo- 
ity. Forbes, 23d July 1708, Repreſentatives of Rule contra Ma- 
giſtrates of Stirling. 


"Tis no ſuf- THE Lords, at the inſtance of a miniſter againſt the pariſhioners, 
ficient udo for decerned for a yearly ſum out of each weaver's ; wag for the alt 
preſtation, made in the pariſh, tho theſe were decimæ induſtriales, in reſpe& of 
| forty year's poſſeſſion, which at leaſt is required where teinds are only 
due locally, & per conſuetudinem ; but in the uſual teindable 2 
ſuch as lamb, wooll, &c. triennalis & decennalis poſſeſſio is ſufficient, 
which difference is obſervable. Stair, Fountainhall, 29th November 
1678, Mr. John Birnie contra Brown of Biſhopton. _— And yet fri- 
ennalis & decennalis paſſeſſio was ſuſtained in a proceſs for bygone ſer- 
vices of carrying coals, and certain quantities of butter. July 1733, 
Miniſter of Morbittle contra Heretors. — Thirteen years poſſeſſion 
by a miniſter, of lands wherein an heretor ſtands infeft, and was in poſ- 
ſeſſion before the miniſter's entry, who could alledge neither mortifi- 
cation nor that it was kirk-land, nor could ſhow a legal title, was in- 
terpreted a tolerance only, ſo as not to take away the heretor's right 
by preſcription. Gosford, 23d June 1671, Duke of Monmouth con- 
tra Pariſhioners of Halſenden. | 


Connetion Ix a queſtion about the brocard, Decennalis & triennalis pair 
of poſſeſſion. n tenetur docere de titulo, the Lords found, That the predeceſſor's 
ſſeſſion was the poſſeſſion of the preſent intrant. Newbyth, 21ſt 

Decembic 1664, Graig contra Ld. Hillhead. 


Ad of ſede- FounD, That thirty years poſſeſſion in ecclefiafticrs ought to be a 
rune, 16th Der ſufficient title in place of the old cuſtom, which required ten years be- 
cember ic ta. fore the reformation. Hope, (Patrimony of the Kirk) 7th Decem- 

ber 1612, Earl Home contra Lord Buccleugh. In a purſuit at a 
miniſter's inſtance againſt one of the heretors for a cow's graſs, on +7 
| ground, 


Preſcription. 


nd, That his predeceſſor ſerving the cure, had enjoyed the fame 
2 years, a ſufficient preſumption that the ſame was upon a 
good title, the Ordinary had allowed the miniſter to prove his prede- 
ceſſor's poſſeſſion; and the proof coming to be adviſed, it app 
roved, that the former incumbent had poſſeſſed the ſaid cow's graſs 
r thirteen years and upwards ; but it occurred to the court, that af- 
ter the reformation many of the rights and ſecurities of kirk-lands be- 
ing loſt in theſe troubleſome times, it was neceſſary to Tee the 
kirkmens right from their poſſeſſion; and for that end, thirteen year's 
eſſion before the reformation was fixed upon as ſufficient. But as 
in proceſs of time, to prove a party's poſſeſſion ſo far back as thirteen 
years before the reformation became by degrees impracticable, a new 
regulation was made by an act of ſederunt, anno 1612, which ſee in 
Spotiſwood, page 190, where it is declared, That in all time 
* coming, the Lords will decide all queſtions ariſing between parties 
* anent the right of kirk-lands and livings Jn to kirkmen, by 
« their poſſeſſion of the ſame kirk-lands and rents thereof for the ſpace 
te of forty, or at leaſt thirty years, continually and immediately pre- 
* ceeding the intenting of their actions, or proponing their defences 
* concerning their rights, when writs cannot be produced to verify 
te the ſaid lands, &c. to have pertained to the kirk of before.” On 
conſideration of which act, and that this brocard did never relate to any 
thing but kirk-lands and livings, and nowiſe to a miniſter's horſe and 
cow's graſs, which had its original long fince the reformation, the 
Lords aſſoilzied. 12th November 1737, Miniſter of Dunipace contra 
Lady Dunipace. 


Septennial Preſcription. 


THE act 5, parl. 1695, takes only place in bonds granted for li- Takes only 
quid ſums. Bruce, .4th February 1715, Borthwick contra Crawford. place in bonds 


-—- And therefore the benefit thereof was denied to a cautioner for a 
tutor, that he ſhould make true and faithful accompt to his pupil, 
Fountainhall, 5th January 1709, Flet contra Strang. ---- For the fame 
reaſon a cautioner for an heir to the relict, for her yearly annuity or 
jointure, was not found to fall under this act. Fountainhall, Forbes, 
18th Jan 1709, Balvaird contra Ramſay. ---- And a cautioner in 
a contract of marriage, where the huſband was bound to have a cer- 
tain ſum in readineſs, and to lay it out on good ſecurity for his wife's 
 liferent uſe, and to the heirs of the marriage in fee, claiming the bene- 
fit of this act, the Lords found, That the cautioner here being bound 
ad factum preſftandum, and not to pay a certain ſum of money, his 
caſe did not fall within the deſcription of the act. July 1726, 
Stewart contra Campbell. ---- It was likewiſe found, That cautioners 
in ſuſpenſions have not the benefit of this act. Dalrymple, Bruce, 


4th February 1715, Hope contra Foulis. 
| Two perſons being bound conjunctly and ſeverally in a bond, the 


one as principal, the other as cautioner, the cautioner was found to 
have the benefit of the ſeptennial preſcription, tho' there was neither 
clauſe of relief in the bond, nor a _ of relief intimated to ** 
1 tor 


of borrowed 


Who entitled 
to the benefit ? 
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ditor at receiving of the bond, which was thought unneceſſary, tho 
mentioned in the act, the defender being bound expreſly as cautioner. 
11th December 1729, Roſs contra Craigie. — A perſon who obliged 
himſelf, by a letter, to procure ſecurity to the creditor in a bond grant- 
ed by others, or to pay the debt himſelf betwixt and Martinmas then 
next, was not found to be a cautioner in the terms of this act, ſo as to 
have the benefit thereof. Forbes, 16th February 1710, More contra 
Forbes. — Neither was the granter of a bond of corroboration found 
to be in the terms of this act; he being neither bound as cautioner, nor 
having a clauſe of relief in his favours, being only intitled to relief by 
law, & ex natura negotii. Dalrymple, 8th, — gth February 
1715, Rutherford contra Scot. ... The ſtatute is in favours of cauti- 
oners only, who have a total relief; not of co-principals who have 
mutual relief, whether that mutual relief ariſe ex lege, or from ſti- 
pulation ; and therefore two 3p having granted bond, with a 
clauſe of mutual relief, one of them having been charged for the 
whole by the creditor, was found not to have the benefit of the 
ſtatute. Forbes, 21ſt, Fountainhall, 22d January 1708, Ballantine 
contra Muir. _—. Two perſons bound conjunctly and ſeverally in 
a certain ſum, a fourth part whereof was the one's debt, and 
the reſt the debt of the other, and bound to one another in a 
proportional relief, the one was charged for the whole after the 
ſeven years preſcription; who pleaded, That he ought to be 
free, in ſo far as he was cautioner for his co-obligant. Anſwered, 
The act 1695 relates only to the caſe, where one or more correi 
are obliged to relieve the reſt of the whole debt ; but where perſons 
engage themſelves not from mere friendſhip and facility, but upon ac- 
count of having intereſt in the matter, the ſtatute gives no protection. 
The Lords found this clauſe fell under the act of parliament, Ja- 
- nuary 1728, Muir contra Ferguſſon, 


fotimation A CREDITOR in a writ granted by two co-obligants, being both 
to the creditor. vriter and witneſs in the bond of relief granted by one of them to the 
other; this was found a ſufficient intimation to intitle the cautioner to 
the benefit of this act. Forbes's MS. 24th February 1714, M*Ran- 
kin contra Schaw. — And again, 23d June 1714, inter eoſdem. 
Dalrymple obſerves it, 22d June. — Yet it was found afterwards, 
That the creditor's private knowledge is not ſufficient, but that there 
muſt be an intimation by way of inſtrument, under the hand of a no- 
tary, at the time of ſigning or delivering the bond. 14th February 

1727, Bell contra Herdman. 


One cautioner IT was found, That action for relief rr er to one cautioner 
my nor the againſt another, is not cut off by the ſeptennial preſcription, but runs 
Finſt anocher, the courſe of forty years, February 1726, Forbes contra Dunbar. 


Interruption A PARTY being cautioner for another, and having wrote to the 
a” prelcri- creditor a letter after the term of payment, craving delay, and promi- 
| 2M ſing punctual payment by a day, found, That the preſcription doth in 

| this caſe run, not from the date of the bond, but from the date of 
q the letter. Dalrymple, Bruce, 19th January 1715, Gordon contra 
1 EXECUTING 


Preſcription. 


ExECUTING a ſummons was not found a ſufficient intetruption of Diligence 
uring the ſe · 


Forbes, 24th January 1712, Stewart contra Hill. — Diligence by what effect it 
horning and denounciation within the ſeven years, found to make the 


this preſcription, the ſummons having fallen by lapſe of year and day. 


cautioner liable not only for the intereſt of the bygone annualrents, but 
alſo for the annualrents ariſing due upon the bond after the denounci- 
ation till the lapſe of the ſeven years, and from that till payment. Dal- 
rymple, Forbes, 24th February 1714, M*Giligan contra Monro. --- 
Found, That arreſtment uſed againſt the cautioner, is ſufficient to pre- 
ſerve to the creditor all manner of diligence competent againſt the 
cautioner for what fell due within the ſeven years, tho' it was pleaded 
upon the expreſs words of the act, That any diligence raiſed within the 
ſeven years muſt be followed forth after the ſeven years, but no dili- 
gence could be infiſted in; it being anſwered, That the ſtatute intend- 
ed an ipſo jure liberation to the cautioner for what ſhould fall due after 
the ſeven years; but as to what falls due within that ſpace, a proper 
preſcription is introduced to be interrupted by any thing that interrupts 
another preſcription. gth January 1728, Hunter contra Adair. 
The ſame was found thrice before, anno 1717, Hunter contra Muir. 

December 1720, M*Cornock contra Coltran, And Fe- 
bruary 1726, Fairholm contra Cuningham. 


Quinquennial Preſcription. 


Fouxp, That the act 9g, parl. 1669, touching preſcription of ar- Preſcription 
reſtments, extends to theſe arreſtments which are laid on in the debi- of arreſtmenes 


tor's own hands, and generally to all arreſtments. Falconer, Foun- 
tainhall, roth November 168 5, Schaw contra M*Nell. | 
Tux quinquennial preſcription of arreſtments, found interrupted by 
a multiple-poinding raiſed by the arreſtee, executed againſt the arreſter, 
and ſeen and returned by his procurator ; for a multiple-poinding is 
conſidered as a common proceſs; which any of the creditors may take 
up and obtain decreet upon ; whence it muſt have the ſame effect 
in law as if it were at the inſtance of the arreſter himſelf, z2oth July 
1732, Crawford contra Simpſon. 


Tux quinquennial preſcri tion of mails and duties takes place e- Of mails aud 
ho poſſeſſed by written or verbal tack, duties 


qually, whether the tenant 
oth July 1729, Niſbet contra Baikie. 

Sou of ſeveral tackſmen of a paper- mill having aſſigned their in- 
tereſt in the tack, inſtruments, materials and trading- ſtock, to one of 
their own number for ſo many years, upon his obliging himſelf not 
only to relieve them of the principal tack-duty, but alſo to pay to each 
of them a ſuperplus duty for their ſhares yearly of profits, and to leave 
the inſtruments, &c. in the ſame condition; theſe annual preſtations 
of a ſuperplus duty were found to fall under the act of parliament 1669, 
about the quinquennial preſcription. Forbes, 2 1ſt January 1711, 
Daes contra Semple. 

A Tack of mails and duties falls not under the act, which re- 
gards only tenants who are in the natural poſſeſſion by labouring the 
ground. 20th July 1733, Niſbet contra Baikie, . 

Vol. II. G g A FIAR 
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A Friar having a tack of liferent lands from the liferentrix, and 
after her death commencing 11 as proprietar, ſo that he did not 
remove from the ground; the Lords, in a purſuit for bygone duties 

more than five years after the tack expired by her death, found him 
not in the caſe of the act of parliament 1669, and therefore that the 
debt was not preſcribed ; but ſeemed (as the author obſeryes) to go 
more on the ground of his not being properly a tenant, than that of 
his not being removed off the grou Forbes, gth, Fountainhall, 
roth December 1709, Murray contra Trotter. 4 

PARTIAL payments made within the five years found no interrup- 
tion of preſcription, as tending rather to * preſumption, that 
all bygones are cleared. 1oth July 1729, Niſbet contra Baikie. 


Of flipend, STIPEND, tho founded upon a decreet of locality, was found pre- 
fcribed, not being purſued within five years, unleſs offered to be pro- 
ved reſting owing by the pariſhioners their writ or oath. Stair, 23d 
July 1678, Baird contra Pariſhioners of Fivie. — Teind-duties and 
ſtipends due to _ or other titulars, not being of the inferior 

clergy, were not found to preſcribe within five years; and the act of 
rhament 1669, touching preſcriptions, was found not to belong to 
iſhops revenues. Falconer, Home, 2oth March 1683, Hamilton 


contra Herries. 


of bargains FouND, That a bargain of victual not conſtitute ſcripto, preſcribes 
_— move- in five. years, quoad the manner of probation by witneſſes, and that it 
is not relevant to prove the delivery of the victual juramento, unleſs it 
likewiſe be referred to oath, that the price is reſting owing. Harcus, 
(Preſcription) January 1683, White contra Spence. — In an 
action for the price of a parcel of ſheep, fold and delivered to the de- 
fender's predeceſſor about four years preceeding the date of the action; 
the queſtion occurred, Whether this action was ſubject to the triennial 
preſcription of merchant accompts, or to the quinquennial preſcription 
of bargains concerning moveables ; it was found to fall under the quin- 
quennial, and not the triennial preſcription, June 1730, Ewart 

contra Murray. 


Triennial Preſcription. 


of ſpuilzies FUND, That the act of parliament about preſcription of ſpuilzies 

and cjeQtions, and ejections concerns only the privileges of the action, vi. the jura- 

mentum in litem, &c. Colvil, January 1 587, Conſtable of Dun- 

dee contra Ld. Strathmartin. — A ſpuilzie being reſtricted to wrong- - 

ous intromiſſion, becauſe not purſued within the three years, the Lords 

refuſed toallow any profits, whether ordinary orviolent, and found, That 

in ſuch actions the purſuer had only right to ſeek ipſa corpora, with- 

| | out any profits or juramentum in litem. Durie, 25th February 1624, 

q Dunmuir contra Paywell. -— The like. Durie, 26th July 1 631, 
| Maxwell contra Ld. Earlſton. An action of ejection ſuſtained 

three years, to the effect to reſtore the purſuer to the poſſeſſion, and 

for payment of the ordinary rent during the defender“ poſſeſſion, 

4 but without violent profits. Durie, 16th March 1627, Hay contra 

| Ker. One who had a tack of a coal for a ſingle year, 22 2 

i] CJEcted, 
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2 the action of ejection purſued more than five years thereafter, 
nd preſcribed, both as to violent profits and repoſſeſhon, but ſuſtain- 
ed for damage and intereſt from the time of the ejection till the ex- 
piry of the tack: Durie, 17th December 163 1, Lord Loudoun con- 
tra Ld. Caprington. ---- Intrufion falls as to the violent profits, as 
well as ſpuilzie or ejection not purſued within the three years. Had- 
dington, 2d February 16 10, Ld. Craighall contra Kinninmonth.--- The 
ſame found with reſpect to an action for demoliſhing a mill. Had- 
dington, 18th July 1610, Corbet contra Vanſe. N 
A CxIMIN AI proceſs upon a depredation, was found not to inter- 
rupt the triennial preſcription, when the fame fact was thereafter inſiſt- 
ed on before the Lords as a ſpuilzie. For the words of the law are | 
„That actions of ſpuilzie, &c. muſt be purſued within three 
« years after committing thereof, otherwiſe never to be heard thereaf- 
te ter.” Stair, Dirleton, Gosford, 8th February 1676, Maſter of Rae 
contra Ld. Dunbeath, ---- And for the ſame teaſon a ſummary com- 
plaint exhibited and inſiſted in before the Lords, upon a fact of intru- 
fion, as in contempt of their authority, was found not to interrupt the 
triennial preſcription of a proceſs of intruſion, founded upon the ſame 
fact. Bruce, 1ſt February 171 5, Sinclair contra Marquis of Annan- 
dale. 85 


Tur Lords found, That the three years of warnings is to Of war- 
be counted, not from the warning itſelf, but from the ſucceeding ding, 
Whitſunday. Durie, Auchinleck, (Preſcription) Spotiſwood, (Re- 
moving) 6th February 1629, Lady Borthwick contra Scot. 


Tur act 57, parl. 1494, anent preſcription of ſummonſes of error, of Gm. 
was found not to extend to the verdict of an inqueſt in a perambula- mons of error. 
tion, with the ſheriff's authority interponed thereto, and that it was 
to be reſtrifted to ſervices of retours. Colvil, November 1 582, 

Ld. Dundas contra Elphingſton. 

Altho' by the acts 1594 and 1617. reductions of retours pre- 
ſcribe in three years; yet it was interpreted by the Lords to be only 
of reducing them for error or informality of the proceſs, but as to im- 
probation, as falſe and feigned, 'twas found competent at any time, 
cum nunquam preſcribitur in falſo, unleſs it be otherwiſe enacted by 
a ſtatutory law. Spotiſwood, ( Improbation) 14th March 1628, Earl 
Nithſdale contra Ld. Weſterhall. 
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Triennial Preſcription of Accompts. 


— —— — 


THe act 83, parl. 1579 was extended by interpretation to furniſhing 11 - 
made to . houſes. Ran, 2 — hens 1613, Ruſſel — delt ma 
Erſkine contra Earl Argyle. Aliments preſcribe, quoad modum proba- 
tionis, in three years, becauſe of the mention of mens ordinaries, &c. and 
the other like debts. Bruce, 25th July 1716, Hamilton contra Lady 
Orbiſtoun. — The like. January 1722, Cumming contre An- 
drew. The triennial preſcription nr th place with reſpect to goods 
bought at different times, by one merchant from another, to be ſold a- 
gain, as well as where bought by private parties for their proper uſe. 

Durie, 15th February 1630, Ord contra Duffs. — Comprehends not 


* — 
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an action for the price of a horſe. Haddington, February 1609s. 
Kinroſs contra Graham. This act not extended to the duty of mi- 
niſter's glebe lands. Spotiſwood, (Preſcription) 14th December 1628. 
Elliot contra Nor to intrometters with rents. Durie, gth 
March 1633, Maxwell contra Welſh, ---- Nor to ſoldiers arrears. For- 
bes 14th Ju y 1709, Graham contra Earl Leven and Major Coult. ---- 
A penſion of 40 merks per annum being eſtabliſhed by an act of a town 
council in favours of an advocate, in a proceſs for payment, this caſe 
was found not to fall under the triennial preſcription. 26th December 
1728, M'Kenzie contra Town of Burntiſland, February 1730, 
Lockhart contra Duke of Queenſberry, ---- Wright and maſon work, 
where the claim is for wages at ſo much a day, not purſued for within 
three years, falls under the triennial preſcription, Fountainhall, 21ſt 
December 1692, Bayn contra . Fountainhall, 8th June 1694, 
Tweedie contra Williamſon. ---- A contract of indenture to endure 
for the ſpace of 12 years, in which the maſter became bound to pay 
to his apprentice a certain ſum yearly, was found to fall under the tri- 
ennial preſcription, July 1731, Crawford contra Simſon, 


If chere'sa FURNISHING after three years, cannot be proved by witneſſes, ei- 
— ther by way of action or exception; but a man having writ a letter 
to a merchant, deſiring him to furniſh neceſſaries to his wife, and to 
place it to his accompt ; the purſuit here being founded upon writ, the 
quantities were found probable by witneſſes, even after three F 
Stair, 5th July 1681, Dickſon contra M Aulay. The performance 
of a bargain entred into by writ, falls not under this act. Forbes, 
21ſt February 1711, Watſon contra Lord Preſtonhall. ---- One having 
wrote to a young man, defiring him to come and attend his ſon, and he 
ſhould have 100 merks of fee, and the ſaid perſon having according- 
ly ſerved five years, he purſued the writer of the letter for the 500 
merks : Alledged for the defender, 'That ſervants fees preſcribe in three 
years. Anſwered, The purſuer doth partly prove his claim by writ, 
Viz, the letter. The Lords found the libel only relevant to be proved 
ſeripto vel juramento, in reſpect it is uſual for maſters to pay their ſer- 
vants yearly without receipts, and there was no writ after the ſervice 
acknowledging the fee to be reſting. Harcus, (Preſcription) . 
November 1682, Tutor of Cragievar contra Mr. James Gray. 


to accompes TRE Lords found, That a merchant being in uſe to furniſh divers 
preſcription years, the accompt did not preſcribe, but from the laſt article, 


commences 


gon che date tho ſome were of opinion, that each article ought to have a ſeveral pre- 


of che laſt ar- ſcription. Dirleton, 16th December 1675, contra . 
ticle. - + — Preſcription was found to militate — writers and agents, but 
| not to begin to run till after the laſt act of current imployment. Stair, 


Gosford, 16th December 1675, Somervell contra Executors of Muir- 
head. — A ſummons for coals furniſhed by a coal-grieve, was ſu- 
ſtained probable by witneſſes, even after three years, becauſe the pur- 
ſuit was for a continual furniſhing, not only theſe two years, but 
yearly thereafter, which was in effect an accompt ; ſo that the pre- 
ſcription could not be eſteemed to * till after the laſt furniſhing. 
Durie, 2d July 1630, Herries contra Scot. A merchant-accompt be- 
ing current, and not intermitted one whole year, preſcription begins not 
to run againſt the accompt of the firſt year, till after all the years cur- 

_ | | rent 
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rent. Gosford, 6th February 1669, Douglaſs contra Forſyth. — It 
was found to be a current accompt, and probable by witneſſes, tho' 
part of the articles were furniſhed to a defunct, and the reſt to his heir, 
Stair, 26th February. 1670, Graham contra Ld. of Stainbyres, — 
Found, That the furniſhing made to a wife in her widowity, did not 
make up a current accompt with things furniſhed to her huſband, al- 
tho' ſhe ſhould now be found to repreſent him, and ſo be una & ea- 
dem perſona with him ; and that it could not be continued to interrupt 
the preſcription of that which was furniſhed in her huſband's time. 
Fountainhall, 28th July 1680, Wilſon contra Tweedie and her huſ- 
band. —— Found, That an accompt for a perſon's funerals, mourn- 
ings of the family, and their maintenance to the next term, after his de- 
ceaſe, taken off by a negotiorum geſtor, who was neither heir nor exe- 
cutor, did not continue the currency of a former accompt, due by the 
defunct to the ſame merchant,to interrupt preſcription thereof quoad mo- 
dum probandi. Forbes, Fountainhall, 11th November 1709, Lord 
and Lady Ormiſton contra Hamilton of Bangour, — This preſcription 
was found to be interrupted by a ſingle article taken on within the three 
years. Forbes, 13th December 1709, Maſon contra Earl of Aberdeen. 


A Pr RSO having been alimented in a boarding-houſe, in a proceſs But in alt. 

- againſt his repreſentatives for the ſame, the Lords reſtricted the libel to gg fervancs 
three years, n the citation, upon the preſumption that the a- ſcription — 

limenter would not ly longer out of his money, and that former ſcores de ann in an- 

were cleared. Dalrymple, Bruce, 23d June 1715, Forret contra Re- 

preſentatives of Carſtairs. The like holds with regard to ſervants 

fees. Stair, 12th February 1680, Roſs contra Maſter of Salton; 

And fo, in caſes of this nature, every year's fee or penſion runs a ſepa- 

rate — $9 contrary to what it is in accompts of furniſhing. — 

Houſe-mails, preſcribe de anno in annum, tho' the tenant continue 

in poſſeſſion, and the tenant's removal does not commence the pre- 

ſcription, as in land-rents, tho' it was argued, That poſſeſſion ought 

to bean interruption in this caſe, as well as the taking on of new articles 

in * of merchant-accompts. 14th January 1737, Ferguſſon con- 

tra Muir. 


Ac rio upon a writer's accompt, was found to preſcribe as to the 17 preſcrip- 
manner of probation, notwithſtanding his having his client's papers in tion takes 1 
his hand jure hypothece. Forbes, — November 1709, Maſon con- Pc while 
tra Earl of Aberdeen. 44-208 


ent's papers 
are in his wri- 
ter*s hands ? 


B th | . | * * g 
UT the exception or defence, whereby an -= refuſes to deliver as 


up the papers until payment of his accompt, doth not preſcribe as to tion rakes 
= — of probation, Forbes, 18th January 1712, Mitchel contra Place, where 
c dam. e accompt is 


Tux Lords refuſed to deduct any part of the annus deliberandi, af- eg? 


— » . ” * . I f ip- 
ter the debitor's deceaſe, to hinder preſcription againſt the creditor, be- tion 2 


cauſe the debitor's heir was ſerved and retoured within the year. For- 1 the gut 


bes, 16th, Fountianball, 1 uly 1708, Thomſ, deliberandi ? 
Earl Linlithgow and his wk EE — £m 
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If the crown? ag apai 


——_ 


Three Months Preſcription. "oy 


Foun, That the three months preſcription, introduced by the 12th 
act, parl. 1669, and the Engliſh ſtatute iſt William and Mary, cap. 
24th and 26th, concern only purſuits for fines and penalties, incur- 
red by concealing and embazeling the crown's en z and therefore 
found, That the impoſt of two penies upon the pint of ale and beer, im- 
ported within a burgh and its privileges, is not liable to the ſaid three 
months preſcription. Forbes, 19th December 1708, Tackſman of 
the Town of Edinburgh's impoſt contra Straiton. 


Who privileged againſt Preſcription ? 


Tux act of preſcription 1617, runs againſt the the crown, as well 
the ſubject; and therefore a recognition at the King's in- 
ſtance was excluded by a 40 years poſſeſſion of the remainder of the 
ward-lands not aliened, in the perſon of a ſingular ſucceſſor. Foun- 
tainhall, 26th December 1711, Earl of Leven contra Ld. of Balloch. 
See alſo Fountainhall, 19th February 1686, King's Advocate contra 
Heretors about Dumſhorling-muir. 


PRESCR1PTION runs againſt the poor and things mortified for pi- 


It the poor? ous uſes. Stair, Jon June 1671, Beidmen of Magdalene chappel con- 


Tf collegiat 
| bodies? 


tra Dryſdale. Forbes, gth December 1707, Magiſtrates of Aber- 
deen contra Irvine. | | | 

| PRESCSRIPTI1ON runs againſt colleges and univerſities, ſince the 
act touching preſcription makes no exception. Goſford,, 14th July 
1675, King's college of Aberdeen contra Earl of Northeſk. 


Tux Lords refuſed to ſuſtain 22 of a moveable bond in re- 
ſpect of the interim minorities of the creditor's neareſt of kin, tho' not 
confirmed executors to him. Forbes's MS. 23d February 1714, Earl 
Marchmont contra Home of Aiton. — The Lords having found, 
upon the 2gth December 1691, That Heriot's hoſpital, being founded 
for orphans and minors, preſcription could not run againſt them, they 
now reponed the other againſt this interlocutor, there being as 
yet not definitive ſentence in the cauſe to make a res judicata; and 
found, That the minority, ſufficient to elide preſcription, was 
only that ſpecies of minority that runs out and terminates at the 

of 21, which is not the caſe of Heriot's 22 (nor indeed of any 
1 which never expires, the boys being always turn- 
ed out at their age of 16, whereby it is a ſucceſſion of 1 * minors, 
and found this hoſpital not within the exception of the act of parl. 
1617, touching —— which is Aricti juris, and not to be ex- 
tended, eſpecially ad caſus inſolitos & incugitatos. Fountainhall, 
17th December 1695, Thomas Fiſher and the adminſtrators of He- 
riot's hoſpital cantra Hepburn. — The act 1 3th parl. 1617, does not 
expreſly except minority from the vicennial preſcription of a ſervice 


as heir; yet found, That it muſt be deducted from the 20 years of 


preſcription, Fountainhall, 11th July 1701, Lady Edinglaſſie _ 
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Ld. of Powrie. The act 81, parl. 1 579, introducing the triennial pre- 
ſcription of ſpuilzies, runs not againſt minors, who are _— ex- 
cepted in the act itſelf ; and therefore, a minor being ejected out of poſ- 
ellen, it was found ſufficient for him to intent ſs within three 
years after majority. Nicolſon, ( Ejection) 24th February 1610, Cum- 
ming contra Montgomrie. But in the act 83, parl. 1579, introducing 
the triennial preſcription of merchant-accompts, &c. minority is not 
excepted ; and therefore a party purſuing for an accompt of ale fur- 
niſhed, the triennial preſcription was found to take place, tho' the pur- 
ſuer was minor all the time. Forbes, 26th, Fountainhall, 27th Janu- 
ray 1709, Brown contra Brodie. ---- The ſeptennial preſcription of 
cautionry obligations, runs againſt minors. Dalrymple, Forbes, 1oth 
December 1712, Stewart contra Douglaſs. 


Contra non valentem agere non currit preſcriptio. 


Tux long preſcription runs only from the term of payment, not vi dies no 
from the date of the bond. Stair, 17th February 1665, — contra nit. 
Gray. Stair, Fountainhall, 19th February 1680, Lutefoot contra 
Preſton. --- A bond being payable to a huſband and wife, and longeſt 
liver, &c. preſcription was not found to run againſt the wife's liferent- 
right of this ſum, till after her huſband's death, becauſe, before that 
time, ſhe had no action or intereſt. Stair, Dirleton, Gosford, 22d 
June 1675, Gaw contra Earl of Weemyſs,— The like with reſpect 
to a bond payable after the granter's death, Stair, 23d June 1675, 
Bruce contra Bruce. Preſcription of inhibition begins to run 
from the laſt execution and not from the regiſtration, Stair, Foun- 
tainhall, 19th February 1680, Lutefoot contra Preſton. — Preſcrip- 
tion does not run againſt an inhibition, but from the date of the 
compriſing uſed upon the bond, granted by the perſon inhibited, in re- 
2 the inhibiter cannot know of the bond until real diligence be 
e thereupon. Falconer, Home, 22d November 1682, Moultray 
contra Porteous. One of two cautioners in a bond having paid the 
debt upon diſtreſs, and got a diſcharge thereof; the Lords found, That 
the action for relief, competent to the diſtreſſed cautioner againſt the 
co- cautioner, did begin to preſcribe, not from the time of the diſtreſs, 
but from the time that the debt was paid. Forbes, Fountainhall, 12th 
February 1712, Scot Lady Halkſchaw contra Dutcheſs of Buccleugh. 
--- Preſcription of an action of warrandice runs only from eviction, 
Durie, 26th July 1631, Crichton contra Viſcount of Air, Fountain- 
hall, 2d February 1710, Hepburn contra Dutcheſs of Buccleugh. --- 
One having diſponed a tenement with a ſervitude altius non tollendi, 
and the heretor of the ſaid tenement having offered to build it higher, 
he was interrupted. Alledged for the builder, That the ſervitude was 
preſcribed non utendo for the ſpace of 40 years. Anſwered, Negative 
ſervitudes do not preſcribe, till after the contrary poſitive acts are done, 
juſt as warrandice, till then the party being non valens agere. The 
Lords found the ſervitude did not preſcribe from the date of the writ, 
but from the time the party acted contrary to the ſervitude, by building, 
or obtaining a declarator of immunity from the ſervitude. Harcus, 
(Preſcription) 28th June 1688, Wilkie contra Scot. -— In a queſtion 
of recognition, alledged for the vaſſal, That one of the baſe infeftments 
being 13 40 years before the other, the proceſs of recognition was 
preſcribed guoad that ſubject, and fo it could not concur to infer reco- 
| | H h 2 gnition 
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gnition. Anſwered, The firſt baſe infeftment did not comprehend 
the major part of the ward-tenement, and the action of recognition 
could not begin to preſcribe, until recognition was incurred. The Lords 


repelled the defence in reſpect of the anſwer. Harcus, (Recognition) 


Earl of Lauderdale contra Vaſſals of Dundee. The ſeven years pre- 
ſcription of cautionry-obligements does begin to run from the date of the 
bond, and not from the term of payment, tho' before that the creditor 
is not valens agere, for ſuch are the expreſs words of the at. Foun- 
tainhall, 17th December 1707, Gordon contra Cumming. 


„ on valens = NON valens agere ob defettum tituli, the party being forfeited at 
unjuſt Navin. the time, was ſuſtained to ſtop the running of the poſitive preſcripti- 
ment, S%. on, Stair, 25th January 1678, Duke of „13 contra Earl of 
Tweddale. — Againſt the negative preſcription it being alledged, 

That the purſuer was not valens agere, being out of the country in his 

Majeſty's ſervice during the uſurpation, and durſt not appear under the 
hazard of his life ; this was repelled, becauſe in this caſe there was no 

, forfeitry, and the party might have a by a procurator. Stair, 

24th July 1678, Whiteford contra Earl Kilmarnock. ---- But this 

was thereafter altered, and the alledgeance ſuſtained, That the party 

was non valens, Home, Jan 1682, inter eoſdem. — 

In a general declarator of ſingle 20d lifirene eſcheat, it being al- 
ledged that the horning was preſcribed, the declarator being raiſed 40 
years after it ; the Lords, in reſpe& of the King's minority, in- 
terruption of the government, found, That the horning did not pre- 
ſcribe, And the author adds his opinion, that no horning can ever 
preſcribe, becauſe it would make the rebel /ucrari, by his continuance 
in rebellion. Dirleton, 8th December 1666, Leſlie contra Leſlie. --- A 
tutor, for inſtructing an article of a diſcharge, producing the pupil's 
father's holograph accompt-book, whereby it appeared, that the ſaid 
defunct had intrometted with ſums belonging to his tutor as his factor; 
but more than 20 years having elapſed ſince the laſt article of the ac- 
compt-book was written, only during four of theſe years the tutor 
{t | forfeited by the late government ; the Lords ſuſtained the ac- 
compt-book probative of the article, and repelled the preſcription. 
Fountainhall, 24th and zoth November 1698, Fletcher contra 


Fletcher, 


Awoman DURING the time a woman is clad with a huſband, preſcription runs 
nag coub ere not againſt her, forbearing to purſue for implement of her contract of 
: marriage, becauſe during that ſpace ſhe is hardly valens agere. Had- 


dington, 26th February 1622, Hamilton contra Lord Sinclair, Stair, 
Gilmour, 5th July 1665, Mackie contra Stewart. 


|, Wherethere IT was objected againſt a defender, pleading upon the poſitive pre- 


* ſcription, That for ſome time during the 40 years there was a liferent 


to bar purſuit. Of the ſubject in queſtion in the perſon of one of the defender's authors, 
to which liferent the purſuer was conſenter, and therefore during that 
time he was non valens agere, in reſpect by no action could he obtain 


poſſeſſion ; and the Lords never put 1 to the neceſſity of intenting 
proceſſes, where theſe proceſſes can ſerve to no purpoſe, but to ſtop pre- 


ſcription, which was ſuſtained. Stair, 28th February 1666, Earl of Lau- 
derdale contra Viſcount of Oxenford, Stair, 17th January 1672, Young 


contra 
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contra Thomſon. Stair, 25th Jonny 1678, Duke of Lauderdale 
contra Earl Tweddale. Stair, 5th February 1680, Brown contra 
Hepburn. | 

Ax apparent heir in poſſeſſion of an eſtate by ſingular titles, ha- 1 
ving thereafter purchaſed in an appriſing; it was found, That the ap- dee by the 
parent heir's poſſeſſion did preſerve the ſaid appriſing from the negative purſuit. 
— — It being pleaded, in the general, That where 27 

many rights in his perſon, all of them diſtinct titles of poſſeſſion, pre- 

ſcription cannot run againſt one of them ſo long as he keeps poſſeſſion: 

For what can he demand upon any of theſe titles but to have the poſ- 
ſeſſion; which if he already has, there can be no occaſion for an acti- 

on. But afterwards, upon a reclaiming bill, the Lords found no ne- 
ceſſity of determining this point, having taken it up upon a ſeparate 
footing. 26th November 1728, Fraſer contra M*Kenzie. ---- A man 

who was bound in his contract of marriage to provide the eſtate to 
himſelf, and the heirs whatſomever of the marriage, did afterwards 
make a ſettlement in favours of the heirs-male of the marriage; and, 
upon their failure, after ſeveral generations, a gift of u/timus heres be- 
ing taken out, the heir-female claimed the eſtate in virtue of the con- 

tract of marriage; againſt whom it being objected, That the contract 

was preſcribed; the Lords ſuſtained the anſwer relevant, That the heir- 

male was alſo heir whatſoever of the marriage, and that the heir what- 
ſoever was not valens agere until the ſucceſſion divided, which was 

long within the 40 years. Harcus, (Contracts of Marriage) 22d No- 
vember 1687, Somervel contra Ingliſton and Tennant. — The inveſti- 

tures of an eſtate ſtanding in favours of heirs whatſomever, the pro- 
prietar, anno 1641, did execute a bond of entail in favours of heirs- 
male. From this period the heirs-male continued to be the fame with 

the heirs whatſomever till the 1692, that they came to ſplit, and then 

the heir-male claiming the eſtate upon the ſaid bond of tailzie, the 
Lords repelled the objection of the negative preſcription, in regard the 
3 were non valentes agere. Fountainhall, 3 iſt December 
1695, Innes contra Innes of * 


Tur ſeptennial preſcription being alledged againſt a cautionry- What if che 
obligement, the charger anſwered, That for a part of the time he lay purſver lay 0: 
open to a ground of compenſation, and ſo was non valens agere. This tf'compentz 
anſwer was repelled. Forbes, 16th, Fountainhall, 2oth February 1711, tion? 
Bourbon contra Montgomery. ----A debitor by bond, being ſued at the 
inſtance of an aſſigney, proponed compenſation, upon his having ali- 
mented the cedent ſeveral years before intimation of the purſuer's right. 

Alledged for the purſuer, The aliment was preſcribed guoad modum 
jr . Anſwered, That the defender being debitor intus habens, 
e needed not purſue ; and tho' he could not purſue after three years, 
and prove his libel by witneſſes, yet he could prove the alimenting by 
way of defence prout de jure after the three years. The Lords repel- 
led the anſwer, and found the defence probable only ſcripto or jura- 
mento of the purſuer. Stair, 17th June 1665, Murray contra . 
Harcus, (Preſcription) November 1683, Balfour contra Lan- 
dails. The like, where the defence was founded upon bygone rents 
alledged due by the cedent to the defender; which were found not- 
withſtanding to be ſopite by the quinquennial preſcription, unleſs the 
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defender would offer to prove reſting owing by the purſuer's * 
Fountainhall, 23d January 1712, Herries contra Maxwell. 


One cannot Tur inveſtitures of an eſtate, ſtanding in favours of heirs what- 
— againſt ſomever, the proprietar, anno 1641, did execute a bond of entail, in 
himſelf —favours of heirs male; from this period the heirs male continued to be 
the ſame with the heirs whatſomever till the 1692, that they came to 
ſplit; and then the heir male claiming the eſtate upon the faid bond 
of tailzie, the Lords ſuſtained the defence of the poſitive preſcription, 
there being a connected ſeries of ſervices in favours of heirs of line 
ſtanding together for 40 years ſince the date of the bond, which eſta- 
bliſhed the right of the heirs of line. Fountainhall; 3 iſt December 
1695, Innes contra Innes of Auchluncart.— The eſtate of Paiſly, &c. 
ſtood veſted in the perſon of Lord Cochran, tailzied to himſelf and 
heirs male; after his deceaſe his grandfather the Earl of Dundonald, 
who had no right in his perſon, granted a diſpoſition of the ſame e- 
ſtate to the Lord Cochran's ſon and his heirs male; one of whom, a- 
bove 40 years thereafter, altered the deſtination; and conveyed the 
eſtate to his daughter. The diſpoſition granted by the Earl of Dundo- 
nald being null, as a non habente poteſtatem, the eſtate, in conſequence, 
was found to be all the while in hæreditate jacente of the Lord Coch- 
ran ; upon which the heir male, who had acceſs to make up his titles 
to the Lord Cochran, after the deceaſe of him who conveyed the ſub- 
ject, as faid is, to his daughter, quarrelled the conveyance, as being a 
gratuitous deed by an apparent heir; and the 40 years _— preſcrip- 
tion, in conſequence of the Earl of Dundonald's diſpoſition, being 
pleaded in ſupport thereof, the preſcription was not found to run, in 
reſpe& that no man can preſcribe againſt himſelf. Home, 26th Ja- 
nuary 1726, Marquis of Clidſdale contra Earl of Dundonald. 


Time of Preſcription how computed ? 


In reckoning the preſcription of a bond, whereof 'the month, 
tho' not the year, was blank, the Lords interpreted it againſt the de- 
bitor, as if it had been granted the laſt day of the year. Durie, Spo- 
tilwood, ( A ach. pr 23d December 1630, Ogilvie contra Lord O- 
gilvie. A bond bearing no date of day, month nor year in facto 
antiquo, will be interpreted expired and preſcribed, as paſt 40 years, 
and ſo will give no action, unleſs the purſuer condeſcend upon the 
date within 40 years at the intenting of the action. Haddington, uit. 
November 1610, contra . | 

| In the long preſcription of 40 years, the fempus continuum is coun- 
ted, not the fempus utile. Stair, zoth June 1671, Beidmen of Mag- 
dalene chappel contra Dryſdale. 


Interruption of the negative Preſcription. 


p Founp, That a charge of horning and denounciation is ſufficient 
— interruption of preſcription, altho' there was no citation before a judge. 
ene? Spotiſwood, (Preſcription) 18th, Durie, 21ſt July 1629, Moris contra 

Barclay and Johnſton. ---- But regiſtration alone does not interrupt. 
Spotiſwood, (Preſcription) 27th November 1630, Lord Borthwick 
| | contra 
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contra Ld. Smieton. Gosford, 11th, Stair, 12th, January 1672, John - 
ſton contra Lord Belhaven. Nor was even regiſtration, with letters 
of horning, found ſufficient, ſeeing there was no charge de fade given, 
tho' the debitor had gone on to ſuſpend the letters; for letters of hor- 
ning are no interpellation to a debitor, and the ſuſpenſion was not a 
document taken by the creditor. Dalrymple, 11th December 1717, 
Wright contra Wright of Kerſe. Citation upon the firſt ſummons 
was found a ſufficient interruption, tho' never followed out by any 
judicial act within the 40 years. 133 1 5th, Stair, _—_ Febru- 
ary 1665, Butter contra Gray. And that even tho' the day of com- 
nce fell without the 40 years. Gilmour, Bid. The like. 
ewbyth, 5th July 1665, Ainſly contra Gladſtanes, Stair, Dirleton, 
gth January 1675, M'Intoſh contra Fraſer. ---- The contrary had been 
found. Spotiſwood, (Preſcription) 25th July 1627 Roſs contra El- 
liot. ---- Serving and executing an inhibition againſt a debitor is a ſuffi- 
cient interruption of the — gen of a bond, which was the ground of 
that inhibition. Fountainhall, 1 5th February 1704, Johnſton contra 
Kennedy. ---- The like, as to the 1 of an appriſing. For- 
bes's MS. 19th November 1713, Dun s contra Murrays and Lieute- 
nant General Douglas. — The like, in the vicennial preſcription of 
holograph writs. Forbes's MS. 1 5th January 1714, Edmonſton con- 
tra Edmonſton. 


Found, That a proceſs of furthcoming, on a ſum libelled in gene- The righe 
tal, did not interrupt preſcription quoad a particular bond, tho this iy referred toy 
ſeems to contradict Juſtinian's deciſion. /. 3, C. de annal. except. yet wherwiſe ud 
it agrees with the tenor of our old act of parliament, and the Lords Os TR 
would not take upon them in this caſe to extend. Fountainhall, 16th 
February 1699, — contra Forbes. A general charge to en- 
ter heir, was not ſuſtained as ſufficient to interrupt the trennial preſcri 
tion of an accompt. Forbes, 16th, Fountainhall, 17th July 108; 
Thomſon contra Fan Linlithgow. ---- A ſummons interrupts not pre- 
ſcription, as to grounds not particularly libelled on. Stair, 11th Fe- 
bruary 1681, Kennoway contra Crawford. Forbes's MS. 2d Febru- 
ary 1714, Roſs contra McKenzie and others. — The like. Falconer, 
29th November 1683, Home contra Home. See Stair, 14th July 
1669, Earl Mariſhal contra Leith, ---- A reduction and improbation 
being inſiſted in, in common form, to aſcertain the purſuer's property 
to certain lands, it came out in the courſe of the proceſs, that he was 
only ſuperior, and that the defender was his feu-vaſlal ; the Lords found 
the reduction and improbation a ſufficient interruption of the negative 
preſcription of the feu-duties, for majori ineſt minus, and a claim for 
the whole rents muſt be an interruption guoad any part. July 
1730, Earl Marchmont contra Earl Home. 

oSSESSING or purſuing upon the debt, whereupon inhibition is 
grounded, does not ſtop preſcription of the inhibition, which can only 
be done by action upon the inhibition itſelf. Stair, 22d June 1681, 
Kennoway contra Crawford. Home, Falconer, 224 November 1682, . 
Moultray contra Porteous. Harcus, (Preſcription) 1ſt February 1684, 
Hepburn contra Brown. 


PRESCRIPTION was found interrupted by a citation, tho' informal, Jiligence be 


the execution at the mercat croſs not bearing the leaving or Axing informal ? 
Abc I iz of 
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of a copy. Stair, 6th July 1671, M Crae contra Lord M Donald. 
The like. Stair, 25th November 1665, White contra Horn. Stair, 
23d June 1681, Dunlop contra Porterfield. ---- A decreet of poindin 
the ground againſt tenants, tho lame, the proprietar not being ; 
was found ſufficient to ſtop the negative preſcription of the annualrent. 
Stair, 15th June 1666, Sinclair contra Ld. Houſtoun, ---- Preſcription 
of arreſtment found interrupted by a decreet in abſence, pronounced 
by a Commiſſary beyond his inſtructions, and afterwards turned into a 
libel, Fountainhall, Forbes, 4th July 1706, Scot contra Bryden.— 
The like, in the vicennial preſcription of holograph writs. Forbes, 
2oth, Fountainhall, 21ſt ch 1707, Corbet contra Hamilton. 
Found, That a citation at the mercat croſs againſt tutors and curators 
could not be ſuſtained as an interruption of preſcription of inhibition, 
the execution againſt the principal party being amiffing, Home, Fal- 
coner, 1ſt February 1684, Brown contra Hepburn, 


Interruption INTERRUPTION of preſcription of a bond bein propounded on pay- 
by partial pay ment of annualrent, by the factor for the tutors of one of the — 2 


ments. 


tatives then a pupil; the Lords conſidering, that this was no con- 
ſtitution of a debt, but the preſerving it againſt an odious preſcription, 
thought that the factor's ying the ann 3 ing a tract 
of ſeveral years — ufficient to interrupt, ſeeing the act of par- 
liament requires only the taking a document to ſtop preſcription. Foun- 
tainhall, 5th June 1696, Guthry contra Niſbet, 

Tno' payment, either of the principal or annualrent, does interrupt 
preſcription of a bond, as to the principal ſum, yet the annualrent being 
annua preftatio, every year does infer a diſtinct obligation, and every 
diſtirct year's annualrent does preſcribe by 40 years filence ; fo that 
the payment of the ſubſequent annualrent, or a part of the principal, 
does not interrupt 5 of any ſingle bygone year's annualrent, 
if there was no purſuit upon that year's annualrent, during the courſe 
of preſcription. Stair, Gosford, 2 1672, Blair contra Blair. 


Interruption A PARTY to whom a ſum was due by bond, having written to the 
by exrajuli- Jebitor, within the years of preſcription, deſiring him to take courſe 


with it; and the debitor returning anſwer by a letter, wherein he ſaid, 
The claim was unknown to him, but deſiring time to ſearch amongſt 
his Papers, and adviſe with his friends what was fit to be done for ſatiſ- 
fying the debt, and by a ſecond letter craving — the Lords thought, 
That the limits of interruption ought to be fixed; and therefore repel- 
led this, as not a legal and ſufficient interruption. Fountainhall, For- 
bes, 4th July 1705, Lord and Lady Pitm contra Monro. Nota, 
In one of the letters the debitor ſeem'd, in civil terms, to deny, that ever 
there was ſuch a debt, calling it a myſtery. See J. 3. c. de preſcrip. 30 
vel 40 Ann. — Letters craving payment, writ to the defender with- 
in the three years, were found not to interrupt the preſcription of an ac- 
compt of furniſhing, the words of the act being e * That ſuch 
* action cannot be purſued after three years, unleſs proved by writ or 
* oath of party. ” 12th February — John Rutherford con- 
tra Sir James Campbell of Aberukle. — A debitor's promiſe to pay 


annualrent of his bond, found to be interruption, tho payment was 
not made within 40 ye Harcus, (Preſcription) February 1686, 
Skene contra Campbell. — And the triennial preſcription of an ac- 

4 compt , 


P Inn 


* 
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compt, was found interrupted by the debitor's miflive letter, acknow- 
ledging, tho' but in general terms, the ſame to be due, ſo as to make 
a proof by witneſſes, competent, of the quantities and prices. Forbes, 
2oth February 1708, Elliot contra Veitch. February 1730, Chal- 


mers contra Ogilvie. 


NAT Ive preſcription is ſaved as to the whole, the creditor doin 


Partial in- 


diligence a any one of the principals or cautioners. Stair, Dirle- fc bar, bg. 
ton, 18th ber 1667, Nicolſon contra Ld. of Philorth. Forbes's 1 co 


MS. 23d February 1714, Earl Marchmont contra Home, — An in- be whole? 


feftment of annualrent reaching two tenements, diligence done againſt 
the one, or payment made by the debitor, ſaves preſcription as to both; 
which was found, tho' the annualrent was conſtituted upon the two 


tenements by two different ſaſines. Stair, Gosford, 22d June 1671, 


Lord Balmerino contra Hamilton. — In a thirlage of omnia grana 
creſcentia, eſtabliſhed by writ, it was found, That the defender having 
grinded a part of his corns at the mill to which he was thirled, this 
was ſufficient to ſuſtain the aſtriction for the whole, tho' there was a 
deſuetude for the reſt above the ſpace of 40 years. Dutie, 26th June 
1635, Ld. of Waughton contra Home. 2 July 1727, M Cleod 
contra Vaſſals of Muiravenſide. — In a tor of thirlage, conſti- 
tuted by writ over the whole barony, which barony was now feued 
out to many vaſſals, found, That the decreets of abſtraction againſt ſe- 
veral of the heretors, were an interruption, even as to the heretors not 
contained in the decreets. Harcus, (Multures) 14th July 1688, 
Feuars of Gaitmilk-mill contra Feuars of Dunfermline. — A party 
claiming exemption from the juriſdiction of a regality, not having an- 
ſwered to the court for above the ſpace of 40 years, but to the ſheriff- 
court only; this anſwer was not ſuſtained, ſcig. That the juriſdiction 
being exerced as to others, it is preſerved as to the whole. Stair, 23d 
November 1671, Rolland contra Ld. of Craigievar. See Stair, Goſ- 
ford, 28th November 1676, Sheil contra Pariſhioners of Preſtonhaugh. 


Ax only ſon, who was neareſt of kin to his father and to his mother, 


both now deceaſed, having, as executor to his mother, confirmed "* 


decreet for a ſum of money, which had been recovered by her and her 
huſband for his intereſt, and which confirmation was null, the ſubject 

being in bonis of the huſband, as falling to him jure mariti; yet dili- 
gence done by the ſon upon this title againſt the debitor, was found 

ffieient to interrupt the negative preſcription of the decreet, he being 
at the ſame time, as ſaid is, alſo neareſt of kin to his father. Durie, 
26th July 1637, Ld. Lawers contra Dunbars, 1 


„„ 


Interruption of the poſitive Preſcription. 


Ix an interruption of the poſitive preſcription of a common pa- 
ſturage, it was argued, That the ——ů off of goods, which 
were preſently put on again, was no ſufficient interruption, ſeeing 
the ar 4h notwithſtanding, continued his - poſſeſſion ; that there 
is neceſſary a legal interruption, by lawburrows or ſummons, or at 
leaſt a complete and full interruptio fats, P debarring the party 

ich was 


, and 


one whole year from any deed of commonty z w 
Vor. II. K k 
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the interruption ſuſtained. Stair, 14th November 1662, Nicolſon 
contra Lds. of Bightie and Balbirnie.— In a declarator of thi 
founded upon a title in writ, and 40 years poſſeſſion, found, t 
ing to other mills ſometimes, was no ſufficient interruption, if the 
3 came ordinarily to the „ erf mill, and paid inſucken mul- 
ture, Stair, 29th June 1665, Heretors of the mill of Keithick contra 
Feuars, In like manner partial or clandeſtine abſtraction, not ſu- 
- ſtained as an interruption, but going to other mills with their whole 
A — for one or more years together. Stair, 7th December 1677, 
enderſon contre Arnot. Stair, 11th January 1678, Lord Balmerino 
contra Cockburn. — In a competition betwixt two parties about a ſal- 
mon fiſhing, neither having an abſolute right, but obliged both to re- 
cur to preſcription ; their mutual interruptions, before their rights were 
completed, were fqund to have no effe&, unleſs 7 ts 5.51 the 
party interrupted had intermitted his ir, 
1680, Brown contra Town of Kirkcudbright. The like. Hope, 
(Fiſhing) 18th December 1623, Forbes contra Lady Monimuſk. 


Incerruption Tur King having ſent down a letter, touching the interruption of 

oy GEO e of * _ of his Majeſty's right, the Lords That 

| the publication o letter at the mercat-croſs of any ſheriffdom, 

within which any party having intereſt dwells, without intenting any 

action or * Opera being — 13 1 run out, 

appoi 1617, to interrupt preſcri againſt King's 

x t, rae ſerve e , 2 Haben lui been intented againſt 

particular perſons withi ſpace, notwithſtanding the ſaid act re- 

quires intenting a proceſs within that time, which was found ſupplied 

by the ſaid publication. Durie, 2gth and 3oth March 1630, the 
King and the Earl Monteith contra . 


Rightof I matters of precedency, proteſtations in parliament are a valid and 
Fecedene . effectual interruption. Fountainhall, rr January 1706, Earl 
Sutherland contra Earls of Crawford, Errol Mariſchal. 


Of ei. - INHIBITION at a pariſh church- door ſufficient to interrupt the po- 


ſitive iption of teinds. Stair, 2 anuary 1678, Duke of Lau- 
2 Tweddale. 5 2 


Interruption REDUCTION and improbation of all rights affecting certain lands 
by a0 apparent roifedt by one Who was apparent heir in theſe lands, was found to in- 


terrupt the poſitive preſcription pleaded for the defender, the purſuer 
being alſo ſerved heir during the within the years of preſcrip- 
tion, Stair, 24th July 1672, Edi contra Home, 


Preſcription of Interruptions. 


Torerruption A PROCEss once commenced does not fall in leſs than 40 years, 
by proceſsfalls unleſs where the time is ſhortned by particular ſtatute; and therefore, 
49 years, un- aſter a proceſs of declarator was raiſed, which lay over, and then ta- 

again, the defender's anſwer was not found ſufficient, That he 
a churchman had decennalis & triennalis poſſeſſio, ſince the coramence- 
ment of the proceſs, Stair, 28th June 1666, Ld, Philorth _—_ 
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Lord Fraſer, The like found, with regard to a proceſs of (| — 

tho' it had lien over more than three years. Colvil, 

1586, Wood contra Ld. Pourie. Durie, 26th January 1622, "Her. 

ring contra Ramſay. Durie, 4th March 1630, Lord Leſlie contra 
— The ike, with regard to a ls of compt and reckon- 

ing againſt tutors or curators, tho' it had lien over more than 10 years. 
December 1731, Creditors of Liberton contra his tutors and 


curators. 


By act 9, parl. 1669, actions of forthcoming preſcribe not in leſs ang, 
than 10 years z and it is ſufficient the firſt wakening be within the 10 1669, an 


10 


cars, provided it be renewed every five years, Fountainhall and 4, Parl. 1683. 


ome, * Falconer, 16th December 1684, Counteſs of Weemyſs 
contra M*Kenzie. . But this now ſettled ocherwily by act 14, parl. 
168 5. — The price being arreſted in a purchaſer's 3 he Gerard 

in the forthcoming, that he was debitor in a certain ſum as the p = 
of the lands, payable the firſt term after purging of incumberances. 
When the incumberances were purged Bs op Bt y years there- 
after, the arreſter raiſed a ſummons pn wakening of "his — 
and inſiſted to have decreet. The condition in the defender's oath being 
now purified, the defence was, That the action upon the atreſtment 
was preſcribed, Anſwered, That till incumberances were purged the 
arreſter was not valens agere. Replied, The law has ſaid, That all 
e actions on arreſtments ſhall preſcribe, unleſs wakened every five 
or therefore, how fruitleſs ſoever wad might other- 
wite be, i it was by the diſpoſition "att law , in order to keep 
the arreſtment alive. The Lords ſuſtained eee Pe 
14th January 1726, Gray contra Murray. 


THe act 10, parl. 1669, about the interru — 2 of preſcription, re- AA ro, s, parl. 


ſpects only the future time, and has no retroſpect. Stair, th Febru- 1665, 


ary 1680, Brown contra Hepburn. This remedied by a& 15, part, 175 


r * a declarator of —— betwixt two Peers, hay one founding 
on preſcription, and the other opponing interruption by a citation; the 
Lords — That the citation, tho only for the diet, was uff 
cient for an interruption; but found the ſaid citation and ſummons 
fallen and extinct, becauſe not rene wed within ſeven years aſter the 
date of act 15, parl. 168 5, which they found was not to be accounted 
from the date of its publication, and proclamation over the croſs of 
Edinducgh, arches aft 298, 1581, nary becauſe this new act 
expel drops fm i, by g. That with reſpect to inter- 
ruptions commence from the date of the act. 
Fountainhall, . d Wale 1706, Earl of Sutherland contra 
—_ of Crawford, E Errol and —_—_—— 
NTERRUPTION ting an 

debt, falls not under 43 10, parl * 2 
ary 1704, Johnſton contra 

A Rxpucr rox upon the head of minority and lefion being raiſed 
and executed intra quadriennium utile, but ed to ly over for a- 
bove ſeven years; it was obje&ted againſt a new ſummons of reduction 
upon the ſame head, That the ground of action was fallen by act 10, 


Parl. 1669, which provides, That citations made uſe of for interrup- 
| K k 2 tion, 
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tion . rights, be renewed every. ſeven years, 
rin, wh to preſcribe. Anſwered, Imo, The act does only relate to 
the long preſcription. 2do, The py of the quadriennium utile is 
not of the nature of a preſcription Minors have a privilege of being 
reſtored, provided ane bring their 72. — intra quadriennium utile; 
but if they once exerce ther prvileg 11 a reduction, it muſt 
laſt for 40 years. The Lo found; That parliament ex- 
tends to all preſcriptions, whether long or ſhort, ip 1 it does com- 
prehend the purſuer's N and therefore aſſoilzied. mple, Foun- 
Ladhall, 21 Joly 1699, Earl Forfar cantra Marquis of Douglas. 
A Man's creditor becoming * and the forfeiture , the 
Lords ſuſtained the interru of preſcription of the debt, by a cita- 
tion at the rebel's inſtance before the forfeiture, tho' not renewed _ 
ſeven years conform to the act of parliament ; becauſe the donatary 
the forfeiture is not ſuppoſed to be maſter of the rebel's 
_ know his rights or ſtate of affairs. Home, 2 
Graham contra Lin. 
Tur acts 1669 and 168 5, requiring interruptions to be renewed, 
relate only to the caſe of citations; but w proceſſes are further 
oſecuted to compearance and judicial acts, the ſame will make a ſuf- 
cient i interruption for 40 years, without neceflity of being renewed. 
8 2d een 1705, e contra Innes of Auch- 
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IF b can be enen . a ono debt? See 
Compenſati on. | 


þ 


1 PRESUMPTION.: 


Preſumed Alteration and Revocation. 


Donato inter o NATIO 4 vire fatta uri, ee e 
— 4 ſterior general dif] ſition made b him to another, becauſe o- 


deeds preſu- bligements and ſpecial require revocation to take them 
ed? away. - F ountainhall, 7th F ebruary 


favour of the diſponer and his Lady, or either of them, to alter and 
A n they thoug ht fit, was Found revoked and conveyed to a ſe- 
cond daughter, by a 3 diſpoſition omnium bonorum, containing a 
reſtriction of the Lady to the proviſion in her contract of and 
a revocation of all additional rights in her favours, but dar gene 
cation of the former aſſignation. Forbes, 17th PRE 1708, Hall 
contra Dame Margaret Campbell. 

A Man having granted to his wife an additional join inture and in- 
feftment in lands, and then a right of annualrent out of chats lands to. 
his, daughter; the Lords found, That the additional jointure being do- 
natio inter uirum & uxorem, was revoked by the right of a | 

pro 


* 


Ee 
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pro tanto, without _—_ to the relict of the ſuperplus, the annu- 
alrent-right being ſatisfied. Dirleton, Stair, 15th December 1674, 
Kinloch contra Rait. Haddington, 4th February 1607, Marjoribanks 
contra Lady Mellerſtains. ---- But a poſterior infeftment of the fame 
lands was preſumed a revocation, tho” not abſolute, but in ſecurity 3 
only the ſum for which the ſecurity was granted was equivalent to 
the worth of the lands. Durie, 25th March 1635, Ld. Lawriſton 
contra Lady Dunipace. ; 

PosTER10R creditors have no power to challenge or revoke a do- 
nation granted by their debitor to his wife, if at his death he left ſuffi- 
cient effects to pay all his debts. Harcus, (Stante Matrimonio) 1ſt 
December 1681, Creditors of Lord Coupar contra his relict. Auchin- 
leck, (Huſband) 2 1ſt July 1631, Lady Huttonhall contra Cranſtons. 
A donatar of eſcheat Ea, entitled to revoke a donation granted 
by the rebel to his wife before his rebellion, the rebel having died in- 
ſolvent. Harcus, (Eſcheat ) March 1683, Marquis of Montroſe 
contra Buchanan's relict. A donation mortis cauſa cannot be taken 
away by the ſubſequent eſcheat of the granter. Colvil, 1586, 
Seaton contra Seaton, | 

A SPECIAL donation mortis cauſa not found revoked by a teſta- Darts mur. 
ment, mentioning goods and in general, which was interpreted “, 
to be only ſuch as were not diſponed. Durie, 8th March 1626, Tra- 
quair contra Bluſhiels. 


A Bond of proviſion undelivered was found effectual, and that it Bond 2 
was not revoked by a general aſſignation in favours of another child, e wadeli- 
of the granter's whole moveables, goods and gear. Forbes, 16th De- 


cember 1712, Monro contra Monro, 


A ParTy taking bond for a ſum, wherein he ſubſtitutes two of 1 
his five children in the fee, and ſome years thereafter making his te- + ory 
ſtament, wherein he appoints his whole means to be equally diſtri- tered ? 
buted among all his children ; the Lords found, That this teſtament 
did not derogate from the prior ſubſtitution. Fountainhall, 24th No- 
vember 1710, Johnſton contra Callander. — Alexander Farquharſon, 
in his latter- will and teſtament, appointed his wife executrix and uni- 
verſal legatrix of his haill goods, gear, moveable debts, ſums of money, 

Sc. At that time he was creditor in a bond for 2000 merks ble to 
himſelf, and failzieing of him by deceaſe, to his only lawful on John 
Farquharſon, their heirs, executors or aſſignies. The queſtion occur- 
red, who had right to this bond; the wife in virtue of her univerſal 
, or the ſon in virtue of the ſpecial deſtination in his favours. 
The Lords found the univerſal legacy did not derogate from the ſpecial 
deſtination. 7th July 1732. Strachan contra Farquharſon. 


A PRov1s1on to the wife of half the moveables, was not found to Heirſhip, if 
exclude the heir from drawing heirſhip moveables aut of that half. \ſ*{med «curl 
Fountainhall, 12th November 1680, Stevenſon contra Sir John Paul. neral diſpofti- 
—— A reliCt being provided by her contract of marriage to a ſhare of fee: 
the houſhold pleniſhing ; in a purſuit againſt her huſband's repreſenta- 
tives, it was „That this being a diſpoſition inter vivos, the heir- 

Vox. II. | 3 ſhip 
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ſhip moveables are included. 12th July 1734, Lady Kinfauns contra 
Mrs. Lyon. 18th November 1737, Boſwell contra Boſwell. 


| Rl ware A FATHER having — ied to his daughter a bond, reſerving a 
li — — power to alter, did, th „aſſign the ſame bond to a third party, 
li taking backbond, bearing, The afignation to be in truſt, to this effect 
| only, that diligence might be done thereupon ; and, by the backbond, 


the third party was bound to denude in favours of the cedent, his heirs 

j and aſſignies. The Lords found there was no deſign to alter, it being 

| mentioned in the backbond, 'That the ſecond affignation was in order 
\f to do diligence, and for no other end. Gilmour, January 166 5, 
| Stair, 14th July 1667, Scot contra Scot. — A creditor in a bond ſe- 
cluding executors, a/ligning the fame to a perſon, his heirs and aſſig- 
nies, but taking a backbond, declaring the aſſignation to be a truſt in 
order to do diligence ; this was found not to preſume any alteration of 
will, nor to take the bond moveable. 3d July 173 5, Monro contra 
Monro. ---- A diſpoſition bearing a power of alteration, being deli- 
vered to the diſponee, it was. found ſufficient to infer an alteration, 
that the writ was thereafter ſeen in the diſponer's hand; for it was 
thought, That the very having of the writ, did preſume that he had 
called for it through an alteration of will, unleſs the diſponee would 
offer to prove, that it came into his hands upon ſome other view. It 
was all here, That the diſpoſition was afterwards returned to the 
diſponee, which the Lords would not determine upon, but before an- 
ſwer ordained him to condeſcend how he came by it. Stair, Dirleton, 
14th November 1667, Henderſon contra Henderſon. A father 
on death-bed having granted an affignation, in favours of his ſon, of a 
particular ſum, with a reſerved power to alter, did, thereafter, name his 
ſon and his daughter executors and univerſal legatars ; the fon claimed 
both upon the aſſignation and upon the teſtament : It was anſwered, That 
the t imported a revocation of the aſſignation. The Lords 
found the aſſignation effectual, and not derogated from by the univer- 
fal legacy, ſeeing there were moveable goods and ſums, beſides the af- 
—_— Stair, 29th January 1679, Aitkman contra Heirs of Da- 


Deed of en- A MAN being infeft by reſignation upon a tailzie, and taking there- 
nail,upon what after new infeftment, ſimply, and without mention of any tailzie, was 
reſumed al. found thereby preſumed to have broken the firſt tailzie. Maitland, 
tered ? 11th January and roth February 1569, Maxton contra Maxton. «— 

Tearing away the ſideſcription from the joining of the firft and ſe- 
__ a tailzie, 1 found * gy ma Foo 
the obligement to reſign, procurato refignation, 
22 in the firſt ſheet ; decade 2 in- 
5 le folemnity in private voluntary tights, as it is in decreets, 
inkibitions, and other GOT 3 and further, the maker of the tail- 
zie confidered it as valid, notwithftanding the fideſcription was torn off, 
by ſome days thereafter figning a revocation thereof, except as toa.par- 
ticular effect, for which he declared it was to ſubſiſt. Dalrymple, ik 
December 1707, Forbes, 23d January 1708, Livington contra 
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Payment when preſumed ? 


A TAcKx$MAN having, at the iſſue of his tack, paid up his whole That n- 
rent, did, thereafter, intent proceſs againſt the ſetter for the publick f, ben 
burdens paid by him during the currency of his tack, and which the compted u 
ſetter was bound to relieve kim of, and produced the receipts of the #24 «ltares. 
publick burdens ; in this caſe it was preſumed, that theſe receipts were 
compted upon and allowed in the rent, tho' not ſpecified in any of the 
diſcharges granted to the tackſman for his rent, unleſs the tackſman 
would inſtru by writ, or the ſetter's oath, that theſe receipts were not 
allowed. Stair, 2d December 1664, Veitch contra Paterſon, — A 
creditor granting a bond for a greater ſum to his debitor, this will not 
infer a preſumption, the former debt was compted upon and taken a- 
way. Haddington, 16th January 1611, Carnowa contra Stewart; 

—— One who was creditor in an accompt, having granted bond to his 
debitor for a greater ſum ; it was urged as a preſumption, that the ac- 
compt was reckoned upon at granting the bond ; which was not found, 
unleſs the bond had bore to be after compt and reckoning. Stair; 
17th June 1665, Murray contra , --- Found, That a bond bear- 
ing borrowed money, granted by a writer or agent to his conſtituent, 
does not infer that the agent has got payment of all his preceeding ac- 
compts ; only he was ordained to depone, that the accompt was (till 
reſting. Gosford, 14th December 1675, Somervell contra Executors 
of Muirhead. ---- An appriſer having pot from his debitor a bond for 
the preciſe ſum in the compriſing, the defence, that it muſt be preſumed 
to have been given in ſatisfaction, was . Fountainhall, 24th 
July 1678, Ld. Ardblair contra Huſband. The purchaſer of lands, 
who ſtood debitor to the ſeller, by bond, for the price, having, by the 
ſeller's order, paid to his creditors ſome debts affecting the purchaſe, 
and taking receipts of the money as received from the ſeller, and af- 
terwards having got from the ſeller himſelf a diſcharge of a greater 
ſum ; but having proved by witneſſes, That he actually paid money, 


or gave to the creditors in lieu of their receipts: The Lords 
found, That receipts, produced by him at diſcuſſing a ſuſpenſion 
of a charge on the bond, were not in the caſe of the ud of. noel 


1696, touching truſt, nor preſumed to have been included in the 


diſcharge granted by the charger to the ſuſpender ; and therefore al- 
lowed them as ſeparate articles of payment of the debt in the bond, 
unleis the charger could by the ſuſpender's oath, that they were 
induded in the faid diſcharge. Forbes's MS. 1oth December 1713, 
Halyburton contre Cook. The balance of a firſt accompt betwixt 
nd en be: 
to a tha 7 5 * parties; 
Lords found, That this did fit and cloſe, not only that third accompt, 
but the two former ones, and that it was preſumed the inſtructions 
were given up by the compter, unleſs it were proved by writ or oath, 
That the accomprts were titted upon truſt, or that, notwithſtanding the 
fitting them, the inſtructions were left with the compter. Home, 
January x684, Seaton contra Cockburn, 
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Apocha trim THE liberation founded upon an apocha trium annorum is but pre- 
1, K re. ſumptive, admitting contrary probation. Stair, 18th February 1669, 
ſumpriononly. Cockburn contra Stewart. 78 | 

24, Ob. Pound, That the apocha trium annorum is a ſufficient diſcharge of 
tains even all bygones, even where ſome of theſe — 4 were conſtituted by 
where a ſepa- writ, N. B. The writ here was not a bond for a liquid ſam of mo- 
is raken for ney, but a note only, whereby the debitor became bound © To 
the rent. © make juſt compt, reckoning, and payment of his bygohe feu and 

( teind-duties, and of what he was reſting thereof fince his laſt diſ- 
* charge, tho' it was pled, that this made no difference, becauſe, 
if ever theſe bygones had been compted upon, the ſaid note would have 
been given up to the debitor. 18th July 1728, Marquis of Annandale 
contra Johnſton of Elſhieſhiels. — The like. Durie, 18th March 
1634, Douglas contra Bothwell. 

3tio, Mut ONE diſcharge for three terms, found not ſufficient to aſſoilzie from 
bechree ſepa- bygones, but three acquittances for three terms. Maitland, 23d Fe- 
diſcharges, bruary 1554, Executors of George Forreſter contra Ld. of Dreddon. 
Haddington, 26th March 1622, Kennedy contra Dalrymple. --- The 
contrary. Haddington, 14th _—_— 1612, Ld. Wedderburn contra 
Niſbet. - Hope, (Payment) Weemyſs contra Lady St. Collumbs, -—- 
Two years diſcharges with- partial receipts for the third, which, put to- 
gether, wanted ſome ſmall thing of that year, were not found ſuffici- 
ent to infer this preſumption, tho' the balance was offered at the bar. 

Durie, 23d March 1631; Ld. Roſyth contra Wood. 

4, The A TENANT referring the payment of three conſecutive terms to his 
diſcharzes maſter's oath, who acknowledged the receipt of three terms rent, this 
wric. was found not to be a liberation, becauſe maſter did not acknow- 

ledge, that —_ were three conſecutive terms. Haddington, 26th 
March 1622, Kennedy contra Dalrymple of Stair. To found this 
preſumption writ is required; and it is not ſufficient that the defender 
15 willing to refer the payment to the purſuer's oath, for then he may 
adject in his ſaid oath, That he received the ſaid payments, without 
prejudice of preceeding years. Durie, 19th February 1631, Ld. Mo- 


riſtoun contra Tenants of Eaſt-Niſbet. 


die Exrends A PR RSON purſued for the rent of many years, excepting upon the 

exly + de ſt yearn diſcharges x eee 

kind with ſums or duties of the lands than were expreſly contained in the diſ- 

theſe contain charges. Haddington, 16th July 1605, Lady Errol contra Cruikſhank. 

charges. THREE conſecutive diſcharges by the fame perſon, tho' granted to 

th voy og two different parties, viz. Two to the father and one to the ſon, were 

are nor all = found ſufficient to liberate from all bygones. Durie, 17th February 

granted, by, 1631, Williamſon contra Ld. Balgillo. -— A perſon purſued for many 

— agg *years farms, excepting upon the three laſt years diſcharges ; this was 
found a good defence for all bygones that might have been owing b 

himſelf, but not for bygones alledged awing by his father or - 

ſors. Haddington, 16th July 1605. Lady Errol contra Cruikſhanks. 

— Three conſecutive diſcharges being granted to the ſame perſon, but 

not by the ſame perſon, two of them being granted by the father, and 

the third by the ſon ; the Lords inclined not to conjoin the ſon's diſ- 

with the father's, to infer the preſumption, that preceedings 

were paid, unleſs the ſon's knowledge of the father's diſcharges were 

qualified, and, before anſwer, ordained the ſon and his late tutor to be 
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examined if they ſaw, or knew of the ſaid. former diſcharges. Dal- 
rymple, 8th December 1699, Gray contra Reid. 
TENANTS producing merchants receipts for three conſecutive years ,, 770, Where 


farms, delivered by order of their maſter, does not import a diſcharge — — 
of a decreet for the rents of preceeding years. Durie; 26th March a third party, 
1636, Maſter of Corſtorphin contra Tenants. A diſcharge granted tenen 4 
by him who, as factor or chamberlain to a baron, was in uſe to re- payable. 
ceive all the duties of the barony, found ſufficient to aſſoilzie the feuar 

who paid his duty to him. Haadingion, 14th February 1612, Ld; 
Wedderburn contra Niſbet. — On the contrary, found, That fa- 


_ Rors diſcharges are not ſufficient to found this preſumption. Stair, 


_ July 1667, Preſton contra Scot, — In a proceſs at the inſtance 
of a on 4 of quality againſt a tenant, the Lords found, That three 
ſubſequent diſcharges, granted by the chamberlain, did not liberate the 
tenants from preceeding years, but only from the years mentioned in 
the diſcharges, the perſon of quality being ſequeſtred for the time, 
and not valens agere, Home, February 1682, Earl Mariſchal 
contra Fraſer of Strichan. 


THREE conſecutive ſaſines found ſufficient to aſſoilzie a vaſſal in a * . . 
roceſs of nonentry. Balfour, (Nonentry) a iſt March 1564, Ld, finesliberares 
eithington contra Lord Veſter.. | — 2 

Two years diſc of any of the King's ſervants fees infer the pre- 97, Two 
ſumption, That all bygones were paid. Haddington, 2d February aufen 4 
1610, Sir Robert Melvil contra Stewart. — 


ant*s fees. 


A DEB1ToOR in a bond bearing annualrent, compting with his cre- 10e, The 
ditor, alledged, that ſeveral years before, he had paid the annualrent of [= om; 11 
one year twice over, which he offered to inſtruct by one general diſ- favours of cre- 
charge of that year's annualrent, and ſeveral partial receipts of the ſame ditors. 

year. The creditor pleaded the apocha trium annorum. He put the 

caſe, That he were now inſiſting againſt his debitor for ſome old re- 

mains of annualrent, his three laſt diſcharges would be ob) to him, 

and he contended, that a creditor is rather better founded, who argues 

from three conſecutive payments made by the debitor, that all former 

ſcores are cleared betwixt them, and that in this caſe either there ne- 

ver was ſuper-payment, (the general diſcharge likely having come in 

place of the partial receipts) or if there was, that it has been reckoned 

upon in ſome of the following diſcharges. The defence of Apocha 

trium annorum was ſuſtained to the creditor, 5th February 1729, 

Sir Alexander Reid contra Ogilvie, 


A ParTy having diſponed his eſtate to his ſon in the ſon's con- cbirograpbum 
tract of marriage, and one double being only writ, which he keg 2 
his cuſtody till death, the Lords found, That it was not to be conſidered Ime, Nlutual 
as inſtrumentum penes debitorem repertum, being a mutual evident, ont. 
Dirleton, 16th January 1677, Stewart contra — 

A PRINCIPAL bond, with an aſſignation thereof in favours of a 2, Chire+ 
2 , having been both in the debitor's hands after the creditor's 872m inihe | 

e; this was found an extinction of the bond, pleaded in a com- for hands. 
petition of creditors againſt the aſſigney: For it was equally an extinc- 
tion, whether the cedent or aſſigney delivered theſe writs to the debi- 
tor, and being once extinguiſhed, the debitor could not revive the debt 
by the delivering the writs to the aſſigney, in prejudice of his other 


_ * 26th January 1 + oh Simpſon contra Rollo. 


In 


ä 
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3 ue, In the Ty an exhibition of a bond againſt the cautioner therein, the Lords 
aud“ found, That eo momento that he was purſued as haver, it did libe- 
rate him, quia inſtrumentum apud debitorem repertum preſumitur 
lutum, unleſs the purſuer would offer to quod dolo defiit poſſidere. 
Spotiſwood, (Exhibition) Goodman of Monkton contra 
A bond granted to a defunct _ amiſſing, and thereafter being 
underſtood to be in the cuſtody not of the principal, but of the cauti- 
oner unregiſtred, and without any aſſignation thereto ; in an exhibi- 
tion thereof the Lords affoilzied the cautioner's heirs, upon the de- 
fence of their having the bond retired, it being ſupported by a me- 
morandum on the hack of the bond, written by the cautioner himſelf, 
and bearing both the time and manner of payment, and a fitted ac- 
compt a third 's hand relative thereto. Fountainhall, 5th 
February 1703, contra Johnſtons. 
„ #% Where A Woman's own agent having borrowed a ſum from her, and 
he fe e granted bond for it; but ſhe miſſing the bond, and purſuing him upon 
creditor, oath ; and he appearing, producing the bond, and alledging upon the 
- known rule, Chirographum apud debitorem repertum, &c. the Lords 
conſidered, that he was an agent about the ſeſhon, and was truſted by 
this ignorant woman, and therefore ordained him, before he ſhould de- 
ne, to give in a condeſcendence who it was that brought the bond to 
im, to whom he paid the money, who were preſent, and in what 
_ with the other circumſtances, to try what appearance of proba- 
ility his relation had, before he ſhould come to depone. Fountainhall, 
_ 4th January 1710, Burgh and Jenkins contra Scot. A party ha- 
ving taken affignation to a debt, but giving his backbond, declaring it 
was in truſt ; and at his death the backbond being found cancelled a- 
mong his „and yet there being an article in his accompt-book, 
bearing, That the ſaid ſum, after deducting _— belonged to the 
rſuer ; the Lords, in a againft his children, wherein the pur- 
uer not only founded on the ſaid article, but on the ſaid retired back- 
bond, (which it was alledged might have come into the defun&'s hands 
many other ways than by delivery, he having been the purſuer's tutor, 
&c.) found, it was originally a truſt, but that the ſame was — 
diſcharged and taken off, by his retiring and cancelling the 
Fountamhall, 7th June 1712, Charteris contra Charters. | 
5to, Two do- A PARTY having granted bond of proviſion to his daughter, and 
cumenth and his fon thereafter granting a bond of corroboration; in a proceſs againſt 
the ſon's ſon for payment, he alledging, That the original bond was re- 
tired and in his hands, and fo was chirographum apud debitorem re- 
pertum, quod prafumitur ſolutum, &c. the Lords found, That this be- 
ing but a preſumptive payment, it could not take place, where the 
bond of corroboration was not likewife retired. Fountainhall, 28th 
= 1700, MGowan contra Sk — The like. Fountain- 
| , 21ſt January 1702, Brown contra Henderſon. 
a, Bond A Bond for a certain ſum, fubſcribed by a principal and cautioner, 


delivered robe blank in the creditor's name, being left in the of the principal 
GON „ere. acbitor, to be a fund of credit to him, as his occafions ſhould require, 
and delivered by him after the term of payment to his own creditor, 


for ſecurity of what he owed him ; the Lords found the receiver not 
| | liable to exhibit'the fame, as inſtrumentum penes debrtorem repertum, 
| in a proceſs of exhibition at the cautioner's inſtance. Forbes, 7th July 
| 1708, Lord Salton contra Elphingſton. 4 | 
Am- 
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- A PRINCIPAL heretable bond unregiſtred, upon which infeftment , zu, Debt 


had paſſed, being in the debitor's hands after cteditor's deceaſe 
with the principal ſaſine upon it; the Lords ſuſtained the defence in- 
Arumentum apud debitorem repertum, notwithſtanding there was an aſ- 
ſignation of the ſame in favours of a third party, but which was alſo 
in the debitor's hands, with the bond and ſafine. Dalrymple, Forbes, 
26th January 1710, Simpſon contra Rollo, — In a declarator of truſt 
of an appriſing, that it was for the debitor's behoof, the Lords refuſed 
this adminicle, viz. That the appriſing, with the charter and faſine, 
were lying beſide the debitor in his chatter-cheſt, and ſo was preſumed 
inſtrumentum apud debitorem repertum; which they found did not 
hold in real rights, becauſe theſe the debitor might extract from the 
regiſter ; and, - general, the Lords declared, That they would not take 
away heretable rights by — . and conjectutes. Fountainhall, 
12th January 1686, of Balcomie contra Mr. William 


Gordon. 


. A ReL1ct purſuing her huſband's heirs for implement of het 


her part which ſhe had bound herſelf in by the contract. The Lords, contract of 
before anſwer, ordained the purſuer to condeſcend by witneſſes, or o- hen fel 


ecured by 
» feftment. 


in- 


Tocher ſii- 
contract of marriage; it was objected, That ſhe had not performed boite un r- 


wiſe in her 


hen preſu 
therways, how ſhe would prove, That at the time of the marriage ſhe ed paid? oy 


had the effects mentioned in the contract; and found it not preſumed, 
that ſhe had her part of the contract. Stair, 26th July 1665, 
Brothetſtones contra Ogle. A huſband being obliged to imploy the 
tocher, upon payment of it, the wife being the only contracter, ſhe 
was to have right to no liferent of tocher, till ſhe ſhould 
prove payment. Stait, Gosford, 11th December 1672, Calderwood 
contra Cunningham. — A firſt huſband's executor purſuing the wife 
and her ſecond huſband for the tocher ; the Lords found, in regard the 


wife was only contracter for herſelf, without any burden taken 


for her, and that the firſt marriage ſubſiſted 11 years, that the tocher 
was preſumed to be paid, or that the huſband had got as much of the 
wife's means as did amount to the ſum purſued for. Falconer, 21ſt 
December 1682. Home, March 1683, Scotland contra Reid, 
---- One named executor and univerſal legatar by his defunct wife to 
a confiderable te ſubje& that was her own property, being ſued 
for a legacy left by her, pleaded, by way of defence, That he was cre- 
ditor to the d in the tocher contracted by her, which muſt be paid 
before any legacy, and which he had forbore to demand nt of; 
tho' they had lived ſeven ot eight years together, in hopes of his being his 
wife's heir; and he was willing to make faith the tocher remained un- 
id at her death; the Lords ſuſtained the defence, he giving his oath, 
cus, (Contratts of Marriage) March 1685, Colterallers con- 
tra Weirs, ---- The Lords found, That there is a great difference be- 
twixt an obligation by a woman in her contract of marriage, to pay a ſum 
of money in name of tocher,- and her being obliged to enter her huſ- 
band to the poſſeſſion of goods and gear, extending to a ſum named ; 
for, inthe firſt caſe, they found, That the parties having lived long toge- 


ther, akho” the wife had gotten no diſcharge, it was not ſufficient to 


prejudice her of her liferent; but in the other caſe, the affirming that 
ſhe had goods and 
proved, that they were evict ed from her, it was found, That ſhe ought 

; M m 2 to 


gear to à certain value; and it being offered to be 
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to condeſcend and prove that ſhe had of her own to the extent 
of the ſum named in the contract. d, 6th June 1674, Law 
contra Muir. | 


Honoraries A PAYSICIAN having an hon employment, and not uſing 
preſua'd aid. to give receipts for what he gets From pillars, heck no action again 

a defunct patient's repreſentatives for any fee on account of his atten- 

dance, unleſs he can prove a promiſe or ion. Bruce, 25th and 

31ſt July 1716, Johnſton contra Bell. In a proceſs at a phyſician's 

inſtance againſt the repreſentatives of his defunct patient for his atten- 

dance and advice during the courſe of ſeveral years, the Lords ſuſtained 

proceſs for his attendance during the death-bed fickneſs only, which 

they found could not be extended beyond 60 days, and if the diſeaſe 

was of a longer continuance, that the preſumption of ſatisfaction muſt 

in ſo far take place, Dalrymple, 7th February 1717, Dr. Ruſſel con- 

tra Sir James Dunbar. A penſion of 40 merks per annum being e- 

* by an act of a town ur pn favours of an advocate, a pro- 

- ceſs for nt was raiſed againſt the preſent magiſtrates by his re- 

N the defence wee Lawiers 1 ors Hr are 

preſum d to be — id, neither is it uſual to report diſcharges 

in caſes of this nature, which the Lords repelled. 26th December 1728, 
McKenzie contra Town of Burntiſland. 


One em- A SERVANT entruſted with retailing ſmall wares, being purſued 
ployed 21.2 ſeveral months after quitting the ſervice for the money received for a 
ed to have year back, is preſumed to have accompted, and to have paid in to the 
accompted. maſter the money from time to time, and no proof to the con 

can be admitted but writ or oath of party, tho the quantity and va- 
lue of the goods might be proved by witneſſes. Durie, 2 1ſt January 
1636, Couts contra Couts. One who had been a domeſtick ſervant, 
being purſued for his intromiſſions with rents, corns, &c. which were 
offered to be proved by witneſſes ; it was found, That the defender 
having intrometted by his lady's command from time to time, and ſhe 
having paid his fees, and diſmiſſed him without quarrel, it muſt be 
puny that he made compt, which was found relevant to aſſoilzie 
im. Stair, 25th November 1671, Irvine contra Falconer. — The 
like. February 1730, Moriſon contra Bruce, A ſon in fa- 
milia being in uſe, by his father's directions, to intromet with and u 
lift ſubjects belonging to him, was purſued, after his father's death, 
the heir, to accompt for his intromiſſions; the defender con 
That he was only his father's hand, that he acted without a commiſſi- 
on in writ, and what ſubjects he intrometted with, he delivered to his 
father without any receipt ; the Lords refuſed to ſuſtain proceſs, unleſs 
the purſuer would offer to prove reſting owing by the defender's oath. 
July 1722, Lord Salton contra Fraſer. | 


5 


Donatio non preſumitur. 


Alimentbe-. Ogx having continued many years to aliment a orandchild by his 
— daughter, — in his houſe; it was preſumed to be done animo donandi, 
when paktion never having deſired the father to take home his child, nor demanded | 
— uot a promiſe payment, Stair, 21ſt July 1665, Ld. of Ludquhairn — 


a donation. 


* 
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tra Ld. of Gight. — In a purſuit againſt a party for the aliment of his 
child, the Lords found this defence relevant, That the purſuer and his 
wife having kept their own | ms wa the defender's uber in fa- 
mily with them, it was preſumed to be ex pietate parentali; ſo that 
there was nothing due for her aliment, except there had been a paction 
to the contrary. Fountainhall, Stair, 11th June 1680, Gordon contra 
Leſlie, — he Lords found nothing due for aliment of a boy, in re- 
gard there was no paction thereanent, the entertainer being the boy's 
uncle, Fountainhall, 15th: January 1703, Chiſholm contra Steed- 
man, —4A having taken his fiſter's ſon from her, when the fa- 
ther was abroad in a voyage, and entertained him ſeven years at his 
houſe, without any previous paction; the Lords found, That the party 
had right to claim payment for the boy's aliment from the father. Fo 

bes, 18th November 1707, inter eo/dem. ---- Children who had am- 
ple alimentary proviſions ſettled * ny them by their grandfather upon 

y 


the mother's fide, were occaſio with him at the time of his death, 
and continued in family with their other, his relict, for about a 
year thereafter, when returned home to their father ; the grandmo- 
ther's executor craving this year's entertainment out of the children's 
funds; the preſumption was founded 5 by the children, That their 
grandmother, being in opulent circumſtances, ſhe furniſhed the ali- 
ment out of affection, not intereſt ; the Lords found no aliment due. 
zoth July 1734, Counteſs of Weemyſs contra her Children, 

THE found, That where a near relation ſtays a conſiderable 
time in family with another, and both are majors, ſo that they may 
make bargain, if they intend the one ſhould have a fee from the o- 
ther, or the other have allowance for aliment; if make no ſuch a- 

ent, neither can the one crave a fee, nor the other any allowance 

r alimenting, it being preſumed, That the one did ſervice on ac- 
count of the relation for his entertainment ; and that the other did en- 
tertain him in contemplation of that relation, and that he was uſeful, 
Dirleton, Gosford, 6th June 1676, Rig contra Rig. | 

Tur Lords ſuſtained aliment to a minor without paction, tho' the 
minor had a father living in the fame town, with whom the entertainer 
might validly have pactioned; but here the entertainer was debitor to 
the minor's father, and ſo it was chiefly urged, That debitor non pre- 
ſumitur donare. Fountainhall, 15th February 1701, Wilſon contra 
Archibald. — Found, That a mother might crave allowance for ali- 
menting her daughter come to years, tho' without pation, upon this 
ground, That ſhe was debitor to her daughter. Harcus, (Aliment) 
| anuary 1683, Alcorn contra Charteris. | 
A Major, even without pation, was found liable for his aliment 
to a perſon, who uſually alimented for money. Dalrymple, Bruce, 
23d June 1715, Forret contra Repreſentatives of Carſtairs. 


Tux entertainment of any perſon after pupillarity, without agree- But where 
ment, is preſumed to be freely gifted, and infers no obligation, what- ns nn be 
ever means the entertained have ; but a ſtep-father, or ſtranger ty of pafion 
entertainin ons, within pupillarity, is not preſumed to gift, but genauen is 
the party alimented is liable ſecundum valorem ; wan, with ref CO ing 
to a mother entertaining her children without any agreement, which to circumſtan- 
is preſumed to be ex pietate materna by free donation, if the children 
have no conſiderable eſtate. Stair, Gosford, 2d February 1672, Guth- 
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ry contra Ld. of M*Kerſtoun. Stair, 25th June 1664, Melvil con- 
tra Ferguſſon. — A minor's mother purſuing the tutor for ſeveral 
ears aliment ; altho' the minor, during theſe „had nothing of 
his own, becauſe of a dmother liferenter, then alive ; yet, after 
her death, the minor having come to his own, action was ſuſtained to 
the mother entertainer, for all the preceeding years. Spotiſwood, 
(Minor ) zd February 1624, Lady Mongreenan contra Ld. Blair 
An eſtate being intricate and litigious, the Lords, in a proceſs at the 
inſtance of the grandmother againſt her grandchild for the expences of 
13 years aliment ſhe had beſtowed upon her, decerned for the tenth 
part of the ſum that the ſaid eſtate was judged to be worth; but if, in 
eventu, the grandchild did not recover the eſtate, declared, That ſhe 
ſhould not be liable perſonally, the grandmother, in that caſe, be- 
ing preſumed to have alimented ex pietate. Dirleton, 13th June 
1672, Lady Lugton contra 1 * and Crichton. 
| In a contract of marriage, the eſtate <7; Le arr to heirs male, 
with a proviſion of 6000 merks to an only daughter, payable at her 
marriage ; the mother, who alimented the daughter, the only child 
of the marriage, was found to have a good action againſt the heir male 
who ſucceeded to the eſtate as repreſenting the defunct, who was liable 


to aliment his daughter ; and here the pretas materna had no weight, 


where the queſtion was with extraneous heirs. Gilmour, January 
1663, Stirling contra Ld. Otter — The like. Stair, 7th July 1675, 
Wilkie contra Moriſon, where a mother having alimented fer 
ſon, an infant, until his death, was found to have action againſt extra- 
neous heirs, tho' ſhe liferented his whole effects. A woman who 
had a very ſmall jointure, having entertained her ſon for ſeveral years, 
paid his apprentice-fee, and the charges of his funerals, he having died 
minor; in a purſuit at her aſſigney's inſtance againſt her ſon's heir, 
who was only his couſin, the Lords found, That the preſumption of 
entertaining gratis ceaſed here. Fountainhall, 17th November 1697, 
Gourlay contra Urquhart. 

THz Lords allowed aliment, tho' without paction, beſtowed upon 
a woman, now 40 years old, in reſpect it was begun in her minority, 
and continued till that age. Fountainhall, Stair, 16th February 1681, 
Spence contra Fowlis, | | 

A CRED1TOR in an heretable bond of L. 8000 Scots, aſſi the 
ſame to his debitor's daughter in familia with her father, the father 
having died bankrupt; in a competition betwixt the young lady and the 
perſonal creditors of the defunct, ſhe was ranked, not only for her 
principal ſum, bus alſo for her bygone annualrents, which were found 
due, notwithſtanding of the aliment beſtowed upon her by her father 
in her minority; and the maxim, Debitor non præſumitur donare, was 
not found to take place, in reſpect, Imo, The bond did not come from 
the father. 240, The pietas paterna. ztio, That in his accompts, or 
any other way, he never expreſſed an intention to aliment her out of 
theſe annualrents. February 1731, Creditors of Kimmerghame con- 
tra Hume. ---- A father N debitor to his minor children, by 
uplifting a bond left to them, his heir being ſued for payment, was aſ- 


ſoilzied from the annualrents of theſe years, during which the children 
continued in their father's family, it being preſumed that the annual- 
rent of their own ſtock was applied pro tanto towards their aliment 
and education, quia debitor non preſumitur donare. Stair, 15th _ 
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ford, 16th December 1668, Winram contra Eleis, Gosford, 13th 
July 1669, Maxwell contra Brown. 


A Box p of proviſion, tho! retained in the father's hands and power Deed: in fas 
during his life, found to be taken away by a poſterior proviſion, grant- gren or near 
ed to the child, equivalent to the ſum contained in the bond of provi- relations, of 
fion. Durie, 13th November 1624, Wallace contra Wallace of El- Pafgchn of 
lerſlie. ---- In a purſuit upon a bond granted by a father, obliging him- former revoca- 
ſelf to infeft a younger ſon in certain lands, and lying by his father the —— 
time of his deceaſe; the Lords found the bond not taken away or im- 
plemented by the father's diſponing other lands to the ſon ofa uch 
greater extent, ſeeing the diſpoſition did not bear to be in ſatisfaction 
of the prior bond. Durie, 2oth February 1639, Lord Cardroſs contra 
Earl Mar. ---- A man executing a bond to his natural ſon for a ſum, 
but retaining it in his own power, and thereafter infefting him in a 
yearly annualrent, redeemable for the very fame ſum contained in 
the firſt bond, the Lords found, That ſeeing the poſterior ſecurity 
(tho' redeemed by the father in his own lifetime) made no mention of 
the former, they both might ſtand together, and that the redemption 
of the poſterior took not away the firſt, Durie, 24th July 1623, 

Stewart contra Fleming. A teſtator having legated a ſum to his 

ſiſter, and burdened his executor therewith; and having, two years 
thereafter, given her an _— to a ſum, preciſely the ſame in quan- 

tity, lying in a third party's hands; the Lords found, That, tho' it was 

the ſame teſtator, the ſame legatary, and the ſame ſum; yet, the laſt 

having no relation to the firſt, they were both due, and the laſt did not 

come in place of the firſt, nor abſorb it. Fountainhall, 2oth June 

1704, Stirling contra Deans. ---- A reli& having paid a debt due by her 
huſband, and taken a diſcharge thereof, but not an aſſignation, — 
at the time neither executrix to her huſband, nor tutrix to her children, 
was preſumed to have done it on purpoſe to relieve her children; and 
the Lords therefore refuſed to ſuſtain it as an article of charge in a compt 
and reckoning with her children. Stair, 14th November 1661, Fle- 
ming contra her children. 


LICOI TI is never preſumed to be paſt from, unleſs expreſly diſ- Ir preſum 4 
charged. Stair, 14th February 1577, Duke of Buccleugh contra Earl in fatisfaftion 
Tweddale. — And therefore a child was not excluded from his legi- ide eg 
tim, tho' he had a bond of proviſion, ſince it did not bear to be in fa-claims ? 
tisfaction of the legitim. Stair, 16th July 1678, Murray contra Mur- 

ray. — The like. Spotiſwood, ( Forisfamiliation) 24th February 

ny Ao Roſs contra Lillie. — Proviſions to children in their father's 

contract of marriage not imputable in the legitim, becauſe the legitim 

is no ſuch debt as to make the maxim applicable, Debitor non præſgumi- 

tur donare ; beſides, that the pietas paterna is the more prevailing 
preſumption. Home, 18th January 1726, Niſbets contra Niſbet. 

A right to money and other moveables made by a huſband to his wife, 

is not preſumed imputable in her legal third. Home, Decem- 

ber 1720, Lieutenant Graham contra Lady Balmain, adjected to the 

deciſion, 18th January 1726, Niſbets contra Niſbet of Dirleton. 


A Man having contracted a ſum with his daughter, and after her, fe wy 


deceaſe having diſponed his _ to his ſon, with the burden of a ſum of debe! 
bo A to 


children'slegal 
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to be paid to her children, which was preciſely the ſum he had con- 
tracked in her contract of marriage, yet did not mention the ſaid con- 
tract; the Lords refuſed to decern for payment of both ſums, and 
found, That the contract and diſpoſition but one and the ſame 
ſum, But the purſuer having craved, that the writer, witneſſes, com- 
muners, &c, might be examined, to clear what was the grandfather's 
deſign, the Lords complied therewith. Home, December 1683, 
Innes contra —_ A party in his contract of a ſecond marriage 
having provided a certain ſum to the children thereof, and long there- 
after giving a bond of proviſion to the only child that exiſted of that 
marriage; the Lords, in a reduction of an adjudication led for both 
the ſums, found, That the laſt bond was in implement of the contract 
of marriage, and that they were not both due, and therefore reſtricted 
the adjudication to one of the ſums and its annualrents. Fountainhall, 
25th June 1706, Davidſon contra Rendal. One having, anno 1667, 
granted a bond for 3000 merks to his youngeſt daughter, an infant, 
payable at Whitſunday 1680, bearing in ſatisfaction of all ſhe could 
claim at his death; and in the year 1677 another bond for 4000 merks, 
payable at Martinmas 1677, bearing alſo to be in ſatisfaction of all ſhe 
could claim at his death, © except what he ſhould pleaſe of his own 
te accord to leave her; it was found, That the daughters had no 
right to purſue for the firſt bond, as being innovated by and compre- 
hended in the ſecond. Forbes, 24th February 1709, Burnet contra 


- Maitland of Pittrichie. — A reliQ, executrix to her huſband, and 


thereby debitor to her children in their proviſions conſtituted by the de- 
funct, lent out a ſum of money, in the name of two of theſe children, 
only payable to herſelf in liferent, with a ſubſtitution of one of theſe 
chilies wt the odhin; failing heirs of their own body; and failing all 
theſe, to the mother herſelf and her heirs. In this caſe, the bond was 
found to be in wary donde pre => fanto, and a dona- 
tion pro reliquo, tho' it was argued, That parents, beſtowing ſums for 
the uſe of their bairns, are preſumed, from natural affection, to do it 
animo donandi, and not to ſatisfy former provi unleſs ſo expreſs'd : 
And here the bond was not fimple, but bearing a clauſe of a liferent, 
and of a return to the mother herſelf, which were incompatible with 
an intention of ſatisfaction. Stair, 19th November 1661, Fleming 
contra Gibſon. — A ſon having purſued his mother as executor to 
his father, her defence was, That ſhe acquired a compriſing in the 
urſuer's name by her own means, which ſhould be imputed in ſatiſ- 
ction, ſeeing debitor non præſumitur donare, and the purſuer made 
uſe of and aſſigned the appriſing; the Lords ſuſtained the defence for 
the mother, tho' the derber contended, That it was 8 ſhe 
acquired the appriſing in his name ex pietate materna. „ (Exe- 
cutry) _—y 1683, Schaw contra Straiton. Dr. Robert- 
ſon, in his nephew Archibald's contract of marriage, became bound 
to provide and ſecure at the firſt term after his death the ſum of L. 300 
Sterling to the ſaid Archibald and his future ſpouſe, &c. thereafter the 
doctor ſecured the ſum of 6000 merks upon the eſtate of Bedlormie, 
by an heretable bond and infeftment, which he took to himſelf and 
heirs whatſomever. The faid Archibald ſucceeding to theſe ſubjects 
as heir whatſomever, the defunct having left no heirs of his own body, 
infiſted againſt the executors for payment of the ſaid L. 300 ſtipulated 
to him by his uncle in his contract of marriage; the defence was, That 
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Dr. Robertſon had implemented this obligation by ſecuring L. 300 to 
the purſuer upon the eſtate of Bedlormie, which has devolved upon 
him. Anſwered, When the doctor took the forementioned ſubject to 
himſelf and his heirs whatſomever, he had certainly no intention of 
implementing the obligation which he bound himſelf in, to his nephew ; 
at that time he had the ex tion of nearer heirs, and queſtionleſs had 
it in his view that thoſe ſubjects might be inherited by his own chil- 
dren, while his nephew's L. 300 was to be a burden upon his execu- 
try. The Lords repelled the defence againſt the purſuer's title, and 
found, That, notwithſtanding of his being heir, he was not excluded 
from purſuing for the debt libelled. 4th mber 1728, Robertſon 
contra Executors of the deceas d Dr. Robertſon. .—. In a contract of 
marriage the huſband obliged himſelf to provide 12000 merks to the 
children of the marriage, payable at marriage, or at the male children's 
age of 21, andthe females age of 16, which event ſhould firſt happen. 
And it is declared, That the foreſaid ſum ſhould be in full ſatisfac- 
te tion to the children of all that could claim from their father, 
e except what he ſhould give or provide to them of his own free will; 
{© as alſo, excepting what ſhould accreſce or belong to them as his 
« heirs or neareſt of kin.” The Lords were of opinion, That an obli- 
gation of this ſort is not to be ſtrictly interpreted like a bond of bor- 
rowed money; that it implies no more, than that in all events the chil- 
dren ſhall enjoy or — to their father's effects, to the extent of the 
ſum ſtipulated. And therefore the heir, who in the preſent caſe ſuc- 
ceeded to the land-eſtate preceptione bœreditatis, by a diſpoſition, 
bearing /ove and favour, claiming over and above, from the younger 
children who ſucceeded to the moveables, his proportion of the ſaid 
12000 merks, they found, That the claim was ſatisfied and extin- 
un by his ſucceeding to the land-eſtate. 14th December 1739, 
ringle of Symington contra Aliſon Pringle; 

Ax infeftment granted by a huſband to his wife, preſumed to be 
in implement of a clauſe in their contract of marriage, obliging him to 
lay out a certain ſum for her liferent proviſion, tho' the infeftment 
bore no ſort of relation to the contract. Durie, L February 1632, 
Kinnaird contra Yeaman. — And in general, deeds granted in favours 
of a wife are preſumed to be in implement of her claims upon the con- 
tract of marriage. Haddington, Be January 1611, Common ſeal 
contra Trail. Haddington, ember 1614, Reli& of Craw- 
ford contra Crawford. The like. Haddington, March 1594, 
Kyle contra Logan. Hope, (Huſband) gth February 1615, Muit- 
head contra Danieſton. Forbes, 4th July 1712, Harniltan contra 
Lord and Lady Ormiſton. Bruce, 12th November 1714, Blair contra 
Hamilton. — A man who, in his contract of marriage, was bound 
to employ 60000 merks to himſelf and ſpouſe in conjunct- fee and life- 
rent, did thereafter grant a bond to her for L. 7000 Sterling, upon the 
narrative of important cauſes and conſiderations, obliging his heirs, not 
of his own body, to pay the ſame; the Lords found, That the bond 
is to be imputed in ſatisfaction of the obligement in the contract of 
marriage, ſeeing nemo præſumitur gravare heredem, tho' the bond 
was plainly a donatio mortis cauſa, not intended to burden the huſband 
nor even the heirs of his body. Fountainhall, Forbes, 16th Novem- 
ber 1708, Houſton contra Hamilton of Bangour. — One who in his 


contract of marriage was bound, that 3000 merks ſhould return to his 
Vor, II, Oo wife 
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Tocher 


anted ina 
— of 


marriage, 


how far 
ſumed in Krit 
faction? 


Where the 


wife failing children, provided her, ante matri monio, to 6000 merks in 


— 


caſe of no children, and thereaſter took bonds for ſeveral ſums payable 
to him and her, and the longeſt liver, and to the bairns, &c. which 
failing, to her heirs and aſſignies; The wife claiming the 6000 merks 
bond, and alſo the ſums in the other bonds by virtue of the ſubſtitu- 
tion; It was alledged for the heir and neareſt of kin, That debitor non 


fprefumitur donare. The Lords ſuſtained the brocard, and found the 


ſubſtitution in the other bonds was in implement of the 6000 merks. 
Harcus, (Bonds) 2d February 1686, Selkirk contra Inglis, 


A TocneR granted to a daughter in her contract of marriage, in- 
terpreted to be in ſatisfaction pro tanto of all former ſpecial proviſions, 
tho' not ſo expreſs d. Stair, 2gth June 1680, Young contra Pape. 
Maitland, 1 5th December 1 569, Cockburn contra Ld. buſnetham. 
Fountainhall, 22d June 1680, Seaton contra Seaton. Stair, Foun- 
tainhall, 24th June 1681, Dowes contra Dow. Falconer, Fountain- 
hall, Home, 27th November 168 5, M*Intoſh contra Robertſon. Foun- 
tainhall, 28th January 1688, Ayton contra Napier. Harcus, (Bonds) 
2d Feb 1688, Lord Yeſter contra Earl Lauderdale. Fountain- 
hall, rech Ne ovember 1698, Sydſerf contra Sydſerf. Fountainhall, gth 
February 1699, Earl Northeſk contra Ld. Phinhaven. — This found 
with regard to an obligation in the father's contract of marriage, to ſe- 
cure a ſum named to himſelf and wife in comjunct fee and liferent, and 
to the Heirs and bairns of the marriage in fee. 14th June 1737, Sten- 
houſe contra Young. — But not of any un claim 
or proviſion, fuch as the legitim, or a clauſe of conqueſt, which is onl 
in hope. Stair, 24th June 1681, Dowes contra Dow. Home, pr 4 
February 1726, Gibſon contra Marjoribanks. 


A Man, in his brother's contract of marriage, obliged himſelf to 


cauſe of gravt- pay to him and his heirs a certain ſum, under a certain condition, there- 
chat mutt be after he granted bond to the eldeſt ſon of the wr. for the ſame 


the rule, 


fum, and under the ſame condition, bearing for love and favour and for 
bettering bis putrimony: It was pleaded, That theſe two bonds were 
for the ſame cauſe, the one in implement of the other, having both 
the fame ſum, payable under the ſame condition, & debitor non præ- 


fumitur donare. Anſwered, Where a debitor expreſly gifts for love 


and favour, there is no place for a preſumption gue cedit veritati. 
The bonds were found diſtinct. Stair, 5th December 1671, Dickſon 
contra Dickſon. — A Donatio mortis cauſa by a man to his neareſt 
of kin, to whom he was owing a ſmall ſum by bond, was not found 
to be in ſatisfaction of that bond. Stair, 16th June 1665, Cruik- 
ſhank contra Cruikſhank, — A father having left a | to his ſe- 
cond ſon, in full ſatis action of all he could demand 's father's 
death; it was not found to be in ſatisfaction alſo of a legacy left by a 
dfather, and uplifted by the father; for tho'' it was argued, That 

e father was here ſtrictly debitor to his ſon, by uplifting the grand- 
father's legacy, & debitor non prefumitur donare, it was anſwered, 
That this preſumption yields to a ſtronger of paternal affection; beſides, 
that the words of the' father's legacy - cannot comprehend the other le- 
gacy, for. the father being directly debitor therein, the ſon could de- 
mand the ſame, without waiting for his father's death; and therefore 
this did not ariſe to bim by his fatber's death. Stair, 1 5, gc ok 6th 
W 
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December 1668, Winram contra Elies. — A grandfather who ſtood 
obliged to pay 1000 merks to his daughter and 13 iſpon- 
ed an eſtate to his ſon, whom he burdened with the payment of ſe- 
veral debts due by the diſponer, particularly enumerated, and with 
the payment of 1000 merks to the ſaid grandchildren for their better 
proviſion, and theſe claiming both ſums, it was alledged; That debitor 
non preſumitur donare. Anſwered, The laſt ſum is not payable by the 
fame perſon, and altho' in the ſame paper, other ents with which 
the diſpoſition is burdened, are expreſs d in ſatisfaction of debt; yet 
this laſt ſum is declared payable to the dchildren for their better 
proviſion, which imports that they ſhould be better provided than they 
were before, and do not in the leaſt mention the grandfather's —_ 

mn . 


ment, and there is an opulent eſtate left to the diſponer's wife 


The Lords having ered the circumſtances of this caſe, found 


both ſums due to the grandchildren. Harcus, (Bonds) Decem- 
ber 1685, Ord contra Inneſes. A bond, and infeftment thereupon, 
being granted by a huſband to his wife, and mentioning only love and 
favour, the Lords found, That altho' it was never revoked, yet it 
ought to be underſtood to be granted in ſatisfaction of her contract of 
marriage pro tanto, quia debitor non præſumitur donare. This, the ob- 
ſerver of the deciſion ſays, was wrong, uſe the brocard only holds 
where there is no cauſe expreſs'd of the donation, as there was here. 
viz. love and favour. Durie, 17th February 1632, Kinnaird contra 
Zeaman. It being alledged againſt a relict, That ſhe could have no 
ſhare of the moveables, becauſe a conſiderable legacy was left her by 
her huſband, which was preſumed to be in ſatisfaction of what ſhe 
could aſk as relict; the Lords repelled this, in ſo far as it might ex- 
clude her from her ſhare of the moveables, becauſe the le was out 


of the defunQ's part, which he may diſpoſe on at ure ; but 
l ſhare of the defang.'s for 


found, That if the relict were claiming a 
executing the teſtament, the legacy, if it be more, would exclude her, 
and if it be leſs, it would be imputed in her claim pro tanto. Nicol- 
Aon (Legacy) 18th July 1622, Kennedy contra Jack. Fountainhall, 
Stair, 12th January 1681, Moriſon contra Trotter, La. Craigleith. — 
A huſband being obliged to provide his wife to a ſum of money in 
 liferent, and thereafter, for love and favour, infefting her in a tene- 
ment of land; the Lords refuſed to aſcribe it in ſatisfaction of the firſt 
obligement. Gosford, 23d January 1673, Fenton contra Skinner, — 
A party granting a bond to another 2 a conſiderable ſum, on ac- 
count of great ſervices done by him to the granter; and the ſaid 
granter thereafter giving another bond, obliging him to infeft the ſame 
| in ſome lands, without any relation to the former bond, but 
bearing to be for a particular piece of ſervice he had done him; the 
Lords found, That the Rule, debitor non præſumitur donare, took no 
place in this caſe; Dirleton, roth February 1676, Abernethy contra 
Forbes. A woman having an heretable obligement for her join- 
ture, and intrometting alſo with her deceaſed huſband's moveables, 
by virtue of a ſeparate title, as univerſal legatrix nominated ; the 
Lords found the moveables liable primo loco for implement of her con- 
tract, and that her intromiſſion therewith did ſatisfy the ſame pro tan- 
to, ſeeing debitor non præſumitur donare, tho' the obligation for her 
_ Jounture had tractum futuri temporis, and fo ſeem'd only to affect the 
heir, becauſe ſuch rights do Pony accreſce to heirs, Fountainhal - 8 
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Sth July 1697, Callendar contra Ruſſel.— A Perſon having given a 


Right taken 
> name of a 
third party nor 
yin es 


diſpoſition mortis cauſa of her wearing clothes to her aunt (who was 
alſo her creditor) that had attended her during her ſickneſs, and at the 
bearing of her children; the Lords found, That this was not to be con- 
ſidered as payment or ſatisfaction, but as a meer donative. Forbes, 
24th July 1706, Weemyſs and Whyte contra Murray. 


An aſſignation taken, and intimated in a third party's name, with- 
out his knowledge or participation, and where the aſſignation remain- 
ed with the granter, was not found a conveyance to the third party, be- 
cauſe he was not creditor to the cedent, and therefore his name was 


ſum'd only to be borrowed for the cedent's behoof, in order * 


diligence. Stair, 1ſt February 1672, Cockburn contra Ld. Cragievar. 
A bond taken in name of a creditor, is not preſumed to be in truſt far 


the behoof of the procurer of the bond, but in ſecurity to that credi- 


tor, and cannot be warrantably given up by the procurer, or affected 
for his debt, altho' not delivered to the creditor in whoſe name taken. 


Stair, 12th July 1677, Bayn contra M*Millan, — Found, That a 


debitor granting aſſignation to his creditor, and cauſing intimate the 
fame in the creditor's abſence, but retaining the aſſignation and inſtru- 
ment of intimation in his own poſſeſſion, is not denuded till the aſſig- 


.nation be delivered to the creditor, or to ſome perſon for his behoof. 


Harcus, ( Afignation) January 1685, La. Hi contra Littlegill. 


Right akea A PERSON having purchaſed a right with his own means, took the 


in name of 


children, 


aſſignation in the name of a daughter in familia, and cauſed intimate 
the aſſignation to the debitor, but ſtill keeping the aſſignation in his own 
hands: He afterwards diſcharged the debt, which was found unwar- 
rantable ; for the Lords found, tho the preſumption be, when a man 


takes a right in name of a child in — 9 that he means to have 
it in his power to alter, as well as where he is the granter of the deed 


himſelf; yet if he make delivery to his child, or, which is equivalent, 


complete the right in the child's perſon by a publick deed, ſuch as in- 
feftment or intimation, his power of alteration is at an end; he has 
done all that he can do in law to diveſt himſelf. Dirleton, 2oth 
November 1667, Trotters contra Lundie. And upon this ground, 
a father having purchaſed ſome lands in the name of an infant ſon, 
and alſo having taken infeftment in the ſon's name, the father's cre- 
ditor, who afterwards appriſed theſe lands, was found to have no right. 
Stair, roth July 1669, Garner contra Colvin. A tackſman of lands 


giving up his own tack to the proprietar, and taking a new tack in 


name of his ſon, an infant, which remained in his own hand, without 
any poſſeſſion attained upon it in the ſon's name, his promiſe to diſ- 
charge and deliver up the faid tack was found relevant againſt the ſon. 
Stair, 22d December 1674, Marquis of Douglas contra Somervell. — 
A debitor purchaſing in an appriſing, led againſt his own eſtate, and 


taking the conveyance in name of a truſtee, who granted backbond, 


declaring the right to be in his perſon for the behoof of the debitor's 
eldeſt ſon, who was in familia with him, all this was underſtood to 


be for the father's behoof, guia donatio non præſumitur; and there- 


fore the appriſing was declared extin& confufione. Stair, 5th July 


: 1677, King's Advocate contra Forbes. The like. Stair, 15th Ja 
pak, 3 


nuary 1662, Grant contra Grant. — One diſponing his eſtate 


eldeſt 


- 
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eldeſt ſon, took from him bonds of proviſion in name of his children, 
one of which he afterwards cancell'd, becauſe his daughter's behavi- 
our, in whoſe name it was, diſpleaſed him; in a purſuit for payment 
of the bond againſt the granter's heir, it was pleaded, That delivery 
to the father for behoof of the children, was the ſame as if delivery 
had been made to themſelves perſonally. Anſwered, The preſum- 
ption lies, That the father intended to keep theſe bonds in his own 
power, as much as if they had been granted by himſelf. The Lords 
aſſoilzied. Home, 6th July 1717, Roſs contra Bayn of Tulloch, 
But where a mother lent her ſon's money, and took a bond in his 
name, it was found to be the ſon's evident, tho ſhe retained the fame in her 
own cuſtody, and afterwards diſcharged it; for the money being 
the ſon's, her taking the bondin hisname, could admit of no other conſtru- 
ion, than that it was for his behoof. Stair, 18th February 1671, Dundaſs 
contra Ld. Ardroſs. And with regard to the nec. by whoſe 
means the right is purchaſed, tho' in the caſe of a father and a child i 
familia, the preſumption muſt ly, that the right is acquired by the fa- 
ther's means; 'tis otherwiſe in the caſe of a mother, whoſe children 
have means of their own left by their father ; for where ſhe takes 
a right in name of a child, 'tis preſumed to be purchaſed by the 
child's effects, which was found, tho' ſhe was neither tutrix nor cura- 
trix to her child, and what intromiſſions ſhe had were fairly accompt- 
ed for, only they had no other tutor or curator, and it was thought 
hard to oblige their heir, with whom the queſtion was, at a diſtance 
of time, to condeſcend upon what effects they had. Stair, ibid. 
A party in the late times, to free himſelf from the rigour of the 
laws againſt field-conventicles, having diſponed his eſtate, both pro- 
perty and liferent, in favour of his eldeſt ſon, who was alſo infeft 
thereupon ; but when that ſtorm blew over, having deſtroyed the diſ- 

fition, and now being purſued by the ſon's reli& to exhibite the 
= and the queſtion being ſtated, Whether fraudulently put away 
or warrantably 8 the Lords found, the diſpoſition being on- 
ly ad ſpecialem effeFum, that this view ceaſing, he might warrantably 


cancel it. Fountainhall, 26th July 1706, Lady Bradiſholm contra 
Bradiſholm. 


THe delivery of any conſiderable quantity of victual, is preſumed Delivery of 
to be in the ordinary way by ſale, and for the ordinary price, unleſs Se whit, 
the receiver inſtruct another cauſe or another price. Stair, 1 5th june 
1677, Home contra Jamieſon. ---- Delivery of ſome ware and money 
by a rich man to his brother, who was no merchant or factor, the 
particulars being uſeful to the receiver, and of no great value, was pre- 


ſumed to be a donation. Stair, 13th November 1679, Anderſon contra 


Anderſon, 


The Lords were clear, That a paper granting the receipt of money, Money gi- 
did imply an obligement to repay, unleſs granted to a debitor. Foun- ven upon fe- 
tainhal Forbes 11th June 1711, Donaldſon contra Walker, — © 

Yet in a caſe, where an old rich man, who had no children, and 

was in uſe to gratify his poor friends with the like favours, and 

where the heir of that man was the very perſon who, in his name, 

and as his factor, took ſuch a ticket from one of the ſaid old man's 


poor friends, without inſerting a clauſe for repayment, and after 
Vox. II. . P * "__ his 


P 
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his death, inſiſting for it, the Lords thought that this omiſſion muſt be 
conſtrued againſt him, qui potuit legem apertius dicere, and therefore 
found the receipt not obligatory in this circumſtantiate caſe. Fountain- 
. hall, 7th January 1703, Ogilvie contra Abercrombie. | 
122 Tux heir, being tutor to the executor, did, amongſt the other 
donation. goods, confirm an heretable bond in his pupil's name; this was 
ound not to be meant a donation, but rather preſum'd to be an error 
juris. Durie, 8th July 1637, Dickſon contra Ld. Orkhill. The 
like, Stair, 28th June 1672, Gilgour contra Menzies, ---- A titular 
having diſponed to an heretor the teinds of his whole lands, and in e- 
numerating the particular rooms as belonging to the diſponee, of 
which the teinds were conveyed, a room being adjected that never be- 
long'd to the diſponee, and was no part of his barony ; the Lords 
found, That this muſt be preſum'd to have happened through mi- 
ſtake, eſpecially, that the diſponer continued, as formerly, in poſſeſſion 
of the controverted teinds. Gilmour, February 1664, Earl of 
Errol contra Mowat. ------ A ratification of a contract, narrating the 
contract differently from what it was, not found to be further obliga- 
tory than according to the true tenor of the contract. Durie, 28th Ja- 
nuary 1631, Graham contra Stewart. 


Novatio non preſumitur. 


Ax right granted by a man to his creditor, tho' above the va- 
lue of the debt, is preſumed to be in further ſecurity, not in fatis- 
faction, Fountainhall, 8th February 1711, Nicolſon contra Moriſon. 
---- A new bond for the ſame debt that was contained in a prior bond, 
granted by other obligants, was found not to be an extinction of the 
former bond, but only an additional ſecurity. Durie, 2gth March 1626, 
King contra Tailor. ----A creditor having charged for the whole ſum 
in a bond, after the debitor had accepted a bill for a part thereof 
drawn by the charger, payable to a third party, who, by his declaration 
produced, appeared to be only a truſtee for the drawer's behoof; the 
Lords found the debitor in the bond, notwithſtanding his acceptance of 
the bill, liable to pay the whole ſum charged for, thi charger finding 
caution, o__ payment, to warrant the payer againſt payment of the 
bill. Forbes, 1oth July 1713, Ramſay and Reid contra 2 
A creditor having taken a bill from his debitor for his ſum 
drawn upon a third party, who accepted the ſame, and thereupon 
adjudged the accepter's eſtate; the Lords found, That the creditor 
might ſtill inſiſt againſt the drawer upon his bond, ſeeing both ſe- 
curities did ſubſiſt till payment were made; notwithſtanding that 
delegation was alledged by the common law to be a ſpecies of novati- 
on. Fountainhall, '6th July 1697, Hay contra Hall. Forbes, 1oth 
July 1706, Brand contra Vorſtoun. Forbes, 26th June 1711, Of- 
wald contra Gordon. ---- An heireſs, to ſecure a tailzie in fayours of 
her two ſiſters, having, by a clauſe therein, obliged herſelf not to con- 
tract debt without the conſent of two interdictors therein named, and 
thereafter marrying, and, with conſent of her huſband and the inter- 
dictors, making another bond of tailzie in the terms of the former, 
and only aſſuming her huſband into the conjunct- fee and — wo 

af. 
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herſelf, but without repeting the clauſe of interdiction, and thereaftet 
contracting an heretable debt on the eſtate, the Lords, in a poinding 
of the ground at the inſtance of the creditor, wherein compearance 
was made for the preſumptive heir of tailzie, and alſo for the inter- 
dictors who had not conſented to the bond, ſuſtained the interdiction 
as valid, and found that the ſecond tailzie was not a novation of the 
firſt, and therefore reduced the debt, as being contracted after the in- 
terdiction. Fountainhall, 23d December 1703, Row contra Bruce. 

In a proceſs againſt a cautioner, this exception, 'That the principal 
had given to the creditor infeftment of his lands in full ſutigfaction 
＋ that ſum, was found relevant to aſſoilzie, altho' it was alledged, 
That, notwithſtanding of theſe words, the infeftment was only to be 
look'd upon as a further ſecurity, and that novatio non præſumenda eſt, 
ſed exprimenda. Durie, 23d July 1633, Lawſon contra Scot. 


Payment being made, who underſtood to have advanced 
the Money ? 


A PARTY having paid ſome debts owing by his crdditor, and taken Where the 
diſcharges thereof, bearing payment to have been made by the creditor's ee 
money ; the Lords found that theſe diſcharges could not be redargued 
but by the oath of the ſaid creditor, whole debts were paid, Rho 
they had never been delivered to him, but were ſtill in the payer's 
hands who received them. Forbes, 26th July 1711, 2 
contra Cook. — The Lords refuſed to allow Weib taken by a 
tenant, of debt owing by his maſter to a third perſon in his accompts, 
becauſe the diſcharges bore, that the money was received from the ma- 
ſter himſelf, altho the tenant, with theſe diſcharges, produced a de- 
claration, ex poſt facto, under the creditor's hand, that he was paid 
by the tenant. Forbes, 26th July 1711, Niſbet contra Johnſton, 


A Trek bearing the receipt of money from a perſon in name Preſumed 
of another, preſumes the money to have been the debitor's and not the 2 P , egg 
deliverer's. Stair, 20th January 1672, Trotter contra Robertſon, name it is de- 

A PER80N having ſubſcribed in the books of the African compa-livered. 
ny a certain ſum for himſelf, and particular ſums for others in copart- 

_ with him ; and the moieties paid to the company conform to the 
faid ſubſcription, being recorded in their books, ſometimes as made by 
the ſubſcribent and partners, and ſometimes indefinitely, as paid by 
the copartners, and the ſaid other perſons being ſtated as creditors to 
the African company in their reſpective ſums, by a certificate obtain- 
ed from the committee of directors, in the terms of the act of parli- 
ament, the Lords found the ſubſcription to be to the behoof of theſe 
other copartners, effeiring to their ſeveral ſums, and found that the 
money was preſum d to have been advanced by them, unleſs redargued 
by their oath or writ that it was the ſubſcribent's money. Forbes, 
24th February 1708, Creditors of Corſe contra Pedie, &c; — A re- 
ceipt of money running thus, I, &c. grant me to have received, &c. 
in name of, &c. ſuch a ſum, as witneſs my hand, &c. the Lords found, 
That the money belonged to the party, in whoſe name it was ſaid to 
be received. Fountainhall, Forbes, 12th June 1711, Donaldſon contra 
Walker. One of two correi debendi by a bond, having paid ſeveral 
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years annualrents, and taken ſome of the receipts of the money by the 
creditor, "ufo him for himſelf, and in name and behalf of the other co- 
principal debitor, and/{ome of them only bearing receipt thereof from 
him, without the addition of, for himſelf, and in name and behalf a- 
foreſaid, the Lords found that other coprincipal liable to refound to the 
payer, the half of the ſums in the latter diſcharges, but no proportion 
of the ſums in the former diſcharges, it being preſum'd, from the te- 
nor of theſe, that he had advanced his ſhare to the payer. Forbes, 
Fountainhall, 27th November 1711, Gordon contra M*Ghie. 


Preſumption A FACToOR's poſſeſſion of bonds or bills ted by his conſti- 
— tuent, does not preſume that he paid them. Forbes's MS. 22d July 
che document. 1714, Viſcount of Garnock contra Wilſon. — A tranſlation to a bond 
| being taken by one of a company of merchants, blank, and ſo found 
among his papers after his deceaſe ; the Lords nevertheleſs found, 
That it was preſumed to have been purchaſed with the money of them 
all. Bruce, 18th November 1714, Irvine contra Charteris.— The 
queſtion occurred about a bill accepted by two debitors, retired with a 
blank indorſation, and found in the cuſtody of one of them, whether 
this poſſeſſion did not imply that the m was paid by him alone, 
ſo as to found an action of relief againſt other ; or whether the 
preſumption muſt run, that both contributed equally to the diſcharge, 
ſince it did not relate to either in particular; The laſt preſumption was 

ſuſtained. 7th December 1728, Campbell contra Cockburn. 


Money bor- Ax heir of entail having, after the deceaſe of the maker of entail, 
voxel and borrowed money, and having alſo paid the defunct's debts, the Lords 
incontiventiche preſumed, that the debts were paid out of the borrowed money, and 


Gong appl. .z therefore found, That the borrowed money was a burden upon the 


| for payment ot entailed eſtate, Againſt this a contrary preſumption was u That 


the debt. if the money had been advanced to pay the tailzier's debts, the creditor 
would not have failed to take an aſſignation to theſe debts for his ſecu- 

rity ; which he not having done, te prefumption ought to ly againſt 

bim. 2gth January 1731, Gordon of Gartie contra Sutherland of 
Kinminnity. r 


n 4e de Ax heretable bond being produced by the heir cancelled, is to be 
preſamed ro preſumed paid by him, St not by the executor, the heir always 
have recied making faith. Gosford, 2d July 1669, Wilſon contra Dawling. 


che 


Vitiated Writs, when preſumed fraudulent, when innocent. 


A writ be A TAck vitiated in the date of the en , ſuſtained, the entry being 
ing vitiaed, preſumed to be at the date of the writ, conſequently no intention 
ſumed to be Of falſhood. Durie, 4th December 1629, Oliphant contra Peebles. 


done dis? — A bond was found null, in reſpect t in a material place there 


was about half a line fo obliterated, that it could not appear what had 

been written thereon ; and as it might have been a material clauſe, it 
was preſumed deleted doloſe by the creditor. Stair, 22d November 1671, 
Pittiſlo contra Forreſter. — Superinducing of a principal ſum con- 


form to the clauſe of annualrent, which was fairly writ in the body 
of the bond, and which ſuperinduction appeared to be no m_ _ 
| | ſupplying 
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ſupplying an omiſſion in the writer, was preſumed to be done inno- 
cently, and the bond ſuſtained, tho' no demand had been made upori 
it for the ſpace of 30 years. Gosford, 8th February 1672, Wright 
contra M*Leod. ---- Two lines in the onerous cauſe of a diſpoſition 
being wholly deleted, and not bearing to be done of conſent, the 
Ls. at the inſtance of a creditor, reduced the whole diſpoſition, as 
preſumed doloſe done, without prejudice to the haver to inſiſt on any 
other documents for aſtructing his right. Fountainhall, 2oth June 
1701, Brown contra Herries. A bond granted under a condition 
and proviſion, the clauſe containing the terms of the condition being 
cancelled and torn, ſo as not to be legible, was found not to be a bind- 
ing evident, becauſe the condition might have been ſuch as to furniſh 
a Jofence againſt payment. Forbes, 18th July 1712, Earl Bute con- 
tra Halyburton. ---- In an action for regiſtration of a mutual contract, 
the Lords affoilzied, becauſe the contract was blank in ſome parts, in- 
terlined, torn almoſt through, and batter'd on the back ; chiefly be- 
cauſe the purſuer in his oath of calumny confeſſed, that he had recei- 
ved the contract blank in ſome lines, which he filled up thereafter, 
Hope, (Contra#) 1 5th May 1613, Lord Forbes contra Sinclair. 
An objection againſt an execution of an appriſing ſerved ”m a mi- 
nor, that tutors and curators were not mentioned in the body of the 
execution, but interlined, was repelled, in reſpect it did appear by o- 
cular inſpection that the fame was done ex incontinent, and that all 
was done with the ſame hand and ſame ink. Fountainhall, 2oth De- 
cember 1705, Scrymgeor contra Betſon. The ſurname of the ex- 
ecuter of an inhibition being interlined in the execution, the Lords re- 
the objection, and ſuſtained the writ, as being no ſuperinduction, 

ut only an omiſſion ſupplied by interlining. Fountainhall, 14th 
December 1697, Lawſon contra Creditors of Lindſay. ---- The Lords 
ſuſtained a gift under the great ſeal, altho' the words per ſaltum were 
ſuperinduced in the warrant, and ſome words not material therein 
ſcored, in reſpect the ſuperinduced words were in effect in the warrant 
in other words not ſuperinduced ; and the margin ſubſcribed by the 
keeper of the ſeal bore, that the ſcoring was by order of the Lord 
Chancellor and conſent of the donatary, who had moſt reaſon to quar- 
rel it. Forbes, 4th February 1709, Cuming contra Kennedy. ---- 
The extract of an aſſignation, narrating 3 500 merks to be due to the 
. cedent by ſome third party, and that the aſſigney had advanced to him 
a certain ſum in lieu of the aforeſaid ſum of 3 500 merks, and there- 
fore that the cedent did aſſign him to the aforeſaid ſum of 3000 merks, 
and obliged him to warrant the aſſignation of 3 500 merks from his 
deeds done or to be done; the Lords found, That the aflignation 
as it ſtood, did virtually convey the whole 3 500 merks, and 
therefore ſuſtained the writ, altho' the odd coo merks was in- 
terlined in the diſpoſitive clauſe, but the interlining was found to 
be unwarrantable and puniſhable. Forbes, 2 1ſt December 1709, 
Mrs. Lyon contra Earl of Aboyn. ---- A tack being razed and vitiated 
in the date, it was found preſumed, That the date had been altered in 
order to obviate an inhibition, and therefore it was found not a valid 
and probative writ in |» aq of the inhibiter. Dirleton, 26th July 
1673, Bayne contra Cave. ---- It was found to be a nullity in an ap- 


priling, that the third ſheet appeared, from ocular inſpection, to have 
n made up and put in fince the allowing of the appriſing, tho' the 
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able the blank was filled up private 


appriſing was offered to be ſupported by uction of the letters and 
executions to which it was conform; which was not found relevant, 
it being ſufficient to ſay, that non conſtat this was the appriſing ſigned 
by the meſſenger, that the preſumption was otherwiſe from the viti- 
ation, and that therefore the writing can bear no faith. Febru- 
ary 1729, Duke of Roxburgh contra Rutherford, 


Blanks in Writs filled up, at what Time preſumed ? 


Joun BuchAxAx in Stirling having, in liege pouſtie, diſponed 
his eſtate to his friend and 1 Jobn Buchanan of , the 
——— was recovered after his death from his wife, with the blank 
deſignation filled up with theſe words, of Leney, in the defunct's hand- 
writing; in a reduction ex mw lefti it was pleaded, That no diſpo- 
ſition on death-bed, nor no ſubſtantial clauſe in a diſpoſition filled up 
upon death-bed, can prej the heir ; and it muſt be incumbent on 
the diſponee to prove, that the blank was filled up in liege pouſtie ; and 
to oblige the heir to prove that the blank was filled up in lecto, would 
render the law of death-bed eluſory; for what may be done at any 
inſtant remotis arbitris, is not capable of a proof; and the filling up 
the words John Buchanan at firſt, doth not alter the caſe, for notwith- 
ſtanding thereof defuncti voluntas collata erat in perſonam incertam, 


there being ſeveral John Buchanans kinſmen to the defunt. And as 


the deed would have been void, had it been left blank, the defunct 
could no more ſupply the nullity upon death-bed in prejudice of his 
heir, than he could grant a new diſpoſition. Anſwered, It is preſume- 
ly about the time of ſubſcribin 

the deed, that none of his relations might be diſobliged ; and it is uſu 

to ſubſcribe tailzies or aſſignations in favours of a blank perſon, and 
then privately to fill up the perſons name; and if the date of inſerting 
the holograph deſignation behoved to be proved, many deeds in fa- 
vours of children and near relations would be overturned. ' The Lords 
found it preſumed, That the filling up of the blank was of the fame 
date with the diſpoſition, Harcus, ¶ Lectus egritudinis) No- 
vember 1683. Wine author obſerves, that the li ** decided * 
an 1687, Thomſon contra Penny cook. A debitor gran 

— * 8 his eſtate to two of his — for ſatisfying of the 
debts due to them in the firſt place, and for payment and ſatisfattion of 
the diſponer”s other creditors underwritten ; after which words there 
was a large blank that ap from ocular inſpection, to be filled 
up with a different hand from that in which the diſpoſition was writ: 
A creditor, who had uſed inhibition poſterior to the diſpoſition, intent- 
ed reduction againſt theſe creditors whoſe names were inſert in the 
blank, upon this preſumption, That the blank was filled up after his 
inhibition. The Land found, That the blank being filled up with 
another hand, and the writer thereof not expreſs'd, it was preſu- 
med to be poſterior to the inhibition. Stair, Gosford, 1 5th January 
1670, Lady Lucy Hamilton contra Ld. Dunlop. In a reduction of 
a diſpoſition at the inſtance of an apparent heir, it was proved, that 
the Lfronee's name was blank when the deed was ſubſcribed, and for 
ſome weeks thereafter ; whence the purſuer argued, That as there was 
no evidence at what time the blank was filled up, it might _ 
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done on death-bed. Anſwered, The diſpoſition being in the grantee's 
hand, is preſumed to be a delivered evident of the date, and would be 
effectual tho' it were ſtill blank. Replied, The grantee was the de- 
funct's factor, and intruſted with his writs. Duplied, There were 
letters and other documents to clear that the diſpoſition was @ principio 
intended for the defender. The Lords would not put the defender to 
prove when the writ was filled up, but ordained him to be examined ex 
officio with relation to what the defunct did expreſs when he delivered 

im the diſpoſition, whether it was for his own behoof, 6r for what 
other purpoſe. Stair, gth July 1678, Henderſon contra Monteith.— 
In this caſe, the Lords found it relevant to reduce the diſpoſition as on 
death-bed, to be proved t de Jure, that it remained undelivered in 
the granter's charter-cheſt, or in his power, till he contracted the ſick- 
neſs whereof he died. Which comes to this, That with regard to an 
undelivered evident, tho' the preſumption may ly, that the blank is 
filled up at the time of ſubſcription, yet if it appear that it was not 
then filled up, the grantee muſt prove the time of filling up the blank, 
otherwiſe it will fall as upon death-bed. Stair, 6:4, 


Delivery when preſumed made, and to whole Behoof ? 


A FATHER granting bonds of proviſion in favours of children in fa- Bondof pro: 


milia, and thereafter contracting debt; the Lords found, That even He 


theſe poſterior creditors are SPI to the children; ratio, tho' in o- ed of ics dats; 


ther caſes bonds in the of the creditor are preſumed delivered ab 
initio, yet the preſumption lies againſt children, that they are till 
in the father's hands, and that he is maſter thereof; and that eo ih, 
when he contracts debt, he revocks the ſaids proviſions, in ſo far as 
they may prejudice creditors, unleſs it appear that they were deli- 
vered, and that they were the children's evidents at contracting the 
poſterior debt. Dirleton, Gosford, Stair, 14th November 1676, In- 
glis contra Boſwell. — The like. Fountainhall, 24th July 1701, 
Chieſly contra Chieſly. — A father having granted a diſpoſition of 
ſome tenements to his ſon, which failing, to his daughter, which was 
kept latent, and no infeftment taken upon it for 17 years thereafter ; 
a debt contracted after the diſpoſition, upon which adjudication fol- 
lowed after the infeftment, was preferred, there being no preſumption, 
that a diſpoſition of this nature was delivered of its date, and if it was 
delivered after contracting of the onerous debt, it was reducible upon 
— 1621. Fountainhall, 16th November 1697, Symſon contra 
Je | 


ONE having executed a bond of proviſion in favours of his children, Delivery to 
and delivered the ſame to their mother's brother, this delivery was not ? third party; 


whether pre- 


preſumed to be for the behoof of the children, but underſtood to be a ſumed for be- 
depofitum ; and therefore exhibition was ſuſtained of the bond at the beef of che 


granter of 


father's inſtance, as his own evident, which he might alter or cancel at jrancce? 


his pleaſure. Durie, 21ſt February 1628, Ld. Monimuſk contra Ld. 
Pittarrow. — The contrary was found with regard to an aſſignation 
executed by a mother in fayours of her ſon, and put in the hands of his 
wite's father, which was preſumed to be for the E. behoof, and con- 
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ſequently it became his evident upon the delivery. Durie, 11th June 
1630, Fairly contra Fairly. 

A D1sPosI1T10N having been delivered by the ſeller to a writer, in 
order to draw a charter in favours of the purchaſer ; this was not un- 
derſtood equivalent as if delivery had been made to the purchaſer him- 
ſelf; and fo there was ſtill found locus panitentie. Durie, 16th De- 
cember 1626, Byres contra Johnſton. 

ONE having executed an aſſignation of a bond of 4000 merks, in fa- 
vours of his daughter, with warrandice from fact and deed, and a reſer- 
vation of the 1 liferent, did depoſite the bond and aſſignation in 
the hands of the miniſter of the pariſh, upon the following terms, con- 
tained in a writing ſubjoined to the aſſignation, That it was to re- 
main in the depoſitar's hands during the granter's lifetime, or while 
* he ſhould have uſe for the faid bond for ſecurity of his reſerved life- 
te rent, to be delivered after his deceaſe to the daughter, to be diſpoſed 
* of by her at her pleaſure ; ” The Lords found the ion a deliver- 
ed evident, and not revocable; and therefore reduced a ſecond aſſig- 
nation granted of the ſame bond by the father. Forbes, 26th June 
1707, Sinclair contra Purves. 


Rights when preſumed ſimulate ? 


' Diſpoſition Ix a proceſs upon the paſſive titles, the defender acknowledged his 
of moveables, intromiſſion with the heirſhip moveables, but that it was in virtue of 
. a diſpoſition from his father. Objected, That the diſpoſition was null 


was ſuſtained, tho it was _——_ That the goods were ſol 


_ ſimulate, ſeeing it was 


retenta poſſeſſione ; the Lords ſuſtained the anſwer, That the father and 
fon lived in the fame houſe, and that it muſt be reputed the ſon's poſ- 
ſeſſion, he being married, and the father old and infirm and a widow- 
er. Durie, 1 January 1630, Calderwood contra Porteous. — 
The Lords ſuſtained a diſpoſition, made by a tenant to his maſter, for 
ſecurity of bygone rents, in competition with a gift of eſcheat, tho' he 


ſuffered the tenant to continue in poſſeſſion, but the diſpoſition was be- 


fore the tenant's rebellion. Gilmour, une 1662, Bowis contra 
Barclay. — In a proceſs of ſpuilzie, the defence, of dee poinded 
and deli- 


vered to the purſuer by the defender's debitor, the price paid, and he 
in poſſeſſion for divers days before the poinding, becauſe the poinded 
goods were in the debitor's cellar, and poinded out of it, looked 


after by his ſervants. Newbyth, gth February 1666, Haitlie contra 


Lyle. -— In a reduction at the inſtance of creditors, of a diſpoſition 
ted by the common debitor in favours of his ſiſter and brother in- 

w, of his houſe and ſhop, upon this reaſon, That the ſame was 
— retenta poſſeſſione, he having continued in 

ſſeſſion for two years, keeping open ſhop, and continuing his bu- 


the 
| fineſs as formerly; the Lords, in reſpect that the ſaſine upon the tene- 


ment was not taken for x8 months after the date of the diſpoſition, and 
that the common debitor continued to poſſeſs, and the fame being all the 
eſtate he had till he broke, reduced the diſpoſition as fimulate, ad 
hunc effeftum, to bring in all the creditors pari paſſu according to their 
diligence; in this caſe the Lords refuſed to reduce __ the a& 1621, 
becauſe the purſuers had done no diligence, and the defender offered to 
inſtra& the onerous cauſe of the diſpoſition, Falconer, 11th younny 

| | 1682 
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1682, Creditors of Hamilton contra Hamilton. — A „ om- 
vium bonorum by one merchant to another in ſecurity of debt, was 

found reducible guoad goods in the ſhop, and houſhold pleniſhing, of 
which the diſponer retained poſſeſſion until he broke ; but it was ſu- 

ſtained in ſo far as concerned the heretage, altho' the diſponer was like- 

wiſe allowed to continue to uplift the rents thereof. Forbes, 27th Ju- 

ly 1708, Boigs contra Watſon. A party, who confirmed his debi- 

tor's houſhold furniture as „ woe" — * A. + ferred to 

another who had a general diſpoſition with ſymbolical poſſeſſion, the 

diſponer continuing in the nor poſſeſſion for life, altho' the receiver 

of the diſpoſition attained the natural poſſeſſion after br pee death 

before the executor's confirmation. Forbes, Fountainhall, 19th June 

1711, Liddel contra Davidſon, 


—— 2 — 


A Gir r was found not to be preſumed ſimulate by the conjunct Gift of e- 
rſon's remaining in the houſe with the rebel. Haddington, 25th henne. 
— 60 6, Home contra Home. The Lords found a gift of eſcheat, mulate ? 
ly ſimulate and partly not, ſimulate ob retentam poſſeſſionem, con- 1710, Retentd 

enting to wadſets, tacks, &c. made to the rebel, and acquiring wad- Tt 
ſets from him, &c. but not ſimulate in fo far as it was taken by the 
donatar, as creditor, for his own relief; Hope, (Creditor) 18th De- 
cember 1623, Lord Veſter contra Murray. ---- A rebel at the horn be- 
ing ſuffered by the donatar of his eſcheat toremain for ſeveral years in 
poſſeſſion of his rents, infers a ſufficient nullity upon the act of parliament 
I 592, againſt the donatar at the inſtance of any of the rebel's credi- 
tors. Ducie, 28th March 1637, Hamilton contra Tenants, ---* A re- 
bel his being in poſſeſſion for five years or thereby, infers the pre- 
ſumption from the act of parliament 1592, That the gift was ſimu- 
late. Dirleton, Stair, 6th January 1666, Oliphant contra Drum- 
mond. In the ſame cauſe the Lords found, That it does not alter 
the caſe, that the donatary was a creditor, ſecing law preſumeth he 
was ſatisfied, and gifts being ordinarily affected with a backbond in fa- 
vours of other creditors, it was his fault that he was not fatisfy'd, and 
that he ſhould not, by his negligence or colluſion, prejudice other 
creditors, who would have right after his ſatisfaction. Dirleton, 741d, 
— A ſon's being donatary to his father's eſcheat, and ſuffering him 
to poſſeſs for leſs than a year, was not found to make his gift null. 
Gosford, 4th December 1669, Jeffray contra Jeffray. ---- Prefam tion 
of ſimulation, from the rebel's continuing in poſſeſſion, taken off by 
contrary preſumption. Stair, 12th December 1673, Dickſon contra 
M<Culloch. ---- Preſumption of ſimulation, from the rebel's continu- 
ing to poſſeſs, takes only place where the rebel has a viſible and conſi- 
derable eſtate of lands or tacks, and is in poſſeſſion thereof, but ſecus, 
where it was only an acre or two, or conſiſted in nominibus, which the 
donatary was not concerned to know or notice. Dirleton, 20th De- 
cember 1676, Veitch contra Pallat. ---- In a reduction of a gift of 
lfferent eſcheat, it being alledged that the gift was ſimulate retenta 
poſſeſſione, in ſo far as rebel was ſuffered to poſſeſs a houſe, the 

rent whereof fell under his eſcheat, and made a conſiderable 

thereof, and was not removed by the donatary for the ſpace of 
five or fix years; the Lords thought that there was a difference 
betwixt a rebel's being ſuffered to continue his poſſeſſion of a 
houſe after a gift and declarator, and his lifting rents from other te- 
Vor. II. R r nants, 
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nants, where he was not in the natural poſſeſſion himſelf, which the 
donatary ought to interrupt, and there fore found no ſimulation in the 
preſent caſe, and aſſoilzied from the reduction, and decerned in the 
mails and duties, preferring the donatary. Fountainhall, roth June 
1707, Shearers contra Murray.—-A gift of liferent eſcheat was found 
not to be fimulate and null, for the rebel his continuing to poſſeſs a 
ſmall part of his eſtate, the donatary having fo far proſecuted his 
right, as to obtain poſſeſſion of a great part of the eſtate — 
of the gift and other rights in his perſon, Forbes, 19th February 
— White contra Reid. | 
Wn. there. THE Lords found a gift ſimulate, tho' only a part of the 

bel's expence, in procuring it was laid out by the rebel, and that the donatar, who had 
beſtowed the reſt, was really a creditor, and the rebel had purchaſed 
the gift to him for ſecurity of his debt. Durie, Hope, (Horning and 

Eſcheat) 26th June 1622, Inglis contra Ld. Caprington. — A gi 

of eſcheat was found ſimulate, it being acknowledged that the re 
| pang. 7 that he had it blank in the donatar's name, and that 
a creditor of his accepting it from him, and filling up his name therein, 
could not, bona fide, make uſe of it, even for ſecurity of a juſt debt, 
in prejudice alſo of a right flowing from the rebel after denounciation, 
but before the creditor's right to the gift of eſcheat. Stair, 17th De- 
cember 1670, Langtoun contra Scot. Simulation inferred from the 
gift's being procured by the expences of the rebel, without any further 
* Durie, 28th November 1626, Earl Kinghorn contra 
odd. 


zie, Taten Tx Lords found a gift null, it being preſumed ſimulate, as taken 
— * to the behoof of the = children, * remaining rebel, which was 
dren. found alike as if it had been taken to himſelf; but here the children 
were in poteſtate patria, unforisfamiliate. Durie, Hope, (Horning) 
2 * 1622, Lord Borthwick's children contra their father. 
But the contrary was found, where the donatar was not in poteſtate. 


Durie, 2oth March 1623, Dalgarno contra Earl Mariſchall. 
Mandate when preſumed ? 


Factor pay- Payment of annualrent, tho' none be ſtipulated, infers an obli- 
ing anoual- gation to continue payment in time coming. And a man, through. 
courſe of years Weakneſs, having kept his room for 20 years, during which time his 
where nove mother, having managed for him, did punQually pay the annualrents 
I 'pulat- of a bond, tho none was ſtipulated ; in a proceſs againſt the debitor's re- 

2x preſentatives for payment the bond with ctatns.the Tank fred 

it preſumed, That the mother had a warrant to pay annualrents, and 
therefore decerned for annualrents ſince the laſt N Stair, 7th 


yment. 
November 1671, Hepburn of Beinſton contra Congleton. 
Servant tak- A SERVANT taking off goods from a merchant in his maſter's name, 


ing off goods yas found not y liable, and being purſued a long while after, 
| 3 not obliged to inſtruct his warrant, but the ſame 2 
efender s 


to have been known to the merchant, unleſs proved by the 

oath that he ated without a warrant, or that he applied not the cloth 

to his maſter's uſe. Stair, 17th November 1665, Howiſon contre 
Janes ' 
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James CAMPBELL of London, merchant, got a commiſſion in J tact, 

name of the creditors of the equivalent, ſigned by a great number of , | 

them, to manage their affairs at on, for which he was to have five 

per cent. of the equivalent debentures ; having managed their affairs ſuc- 

ceſsfully, he got payment from a great number, the reſt he brought a 

proceſs againſt upon this medium, That having got a commiſſion from 

many of the creditors on the equivalent to act as agent for the creditors 

in general, and having proſecuted that agency, in a publick open man- 

ner before the parliament, where every man is underſtood to be preſent; 

and given account of his managment from time to time to ſuch of the 

creditors as pleaſed to think of that matter, either here, or at London, 

not only theſe who were preſent at meetings, but alſo thoſe who did not 

aſſent, but acquieſced and reaped the benefit, muſt be underſtood to 

have acceded to the commiſſion, and ſo are bound in the ſame man- 

ner as thoſe who ſigned it, = tacet conſentiri videtur; the Lords 

found, That the creditors on the equivalent, who did not expreſly diſ- 

ſent when the purſuer did _— the affair of the equivalent before 

the parliament, were liable for the ſame quot of premium, as thoſe 

who ſigned his commiſſion. ad July 1725, Campbell contra Credi- 

tors of the equivalent. 


A Wirr having borrowed a ſmall ſum, and having given a bond of A wife 
her huſband's in pawn therefore, her having of the bond in her hand, on ot 
was found to infer a warrant to borrow the money, and oblige her huſ- bed. 
band, being a matter of ſmall importance, Stair, 4th February 1665, 

Paterſon contra Pringle. 


FounD, That a wife who was in uſe to receive her huſband's rents, Rent paid to 
her continuing to receive the ſame, after warning, will ſtop removing at zÞ*mdrlaing 
the huſband's inſtance, altho' no command nor ratihabition of his be conſene is pre- 
alledged. Colvil, January 1582, contra » Found, ra: foar 
That a chamberlain cannot prejudge his maſter's action, by receiving paſſing from 
mails, after the failzie or irritancy of a feu-charter is incurred ob non frrinncies,S% 
ſolutum canonem, without his ſaid maſter's expreſs order. Hadding- 
ton, November 1614, Lord Madertie contra his Vaſſal. — An 
alledgeance in a removing made by tenants, that they made payment of 
ſame cuſtoms and ſervices fince the warning to the purſuer's chamber- 
lains, which were applied to his uſe ; was found not relevant, unleſs it 
had been by his knowledge, command, or allowance. Spotiſwood, 
(Removing) 8th February 1627, Earl Caſſils contra his Tenants, — 

The like. Durie, 5th March 1629, Ld. Ley contra Kirkwood, — 
In a ſpuilzie of teinds, this exception ſuſtained to liberate both from 
ſpuilzie and wfongous intromiſſion, viz. That the defender had made 
payment of the King's taxation impoſed upon teinds, to the purſuer's | 
chamberlain, who had paid the fame to the King's collector, tho the ' 
urſner had before ſerved inhibition. Durie, 22d February 1628, 
rd Loudon contra Pariſhoners of Killemuir, - 


A PRECEPT of poinding being unwarrantably executed extra ter- To uolawful 
ritorium, it was not found ſufficient to infer a ſpuilzie againſt the im- 
ployer, unleſs it were proved by the oaths of the meſſenger and aſſi- 

Rants, that they had expreſs commands ſo to do. Stair, 8th January 
1663, Murray contra 8 The Lords having found before, 
r 2 mn 


—— 
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in a caſe betwixt the Ld. Aiton and Home of Plen iſt, That Ai- 
ton's brother and ſervants their having come out of his houſe, commit- 
ting a ſpuilzie, and immediately returning thither, did make himſelf 
liable in the ſpuilzie, from the preſumed command or ratihabition ; 
7 now they found the contrary in a caſe that very little differed, viz. 

hat the ſervants, after commutting the ſpuilzie, returned only to their 
maſter's houſe two or three days afterwards, Colvil, June 1582, 
Dunbar contra Enterkine, 


Soldier ag- To give the benefit of indemnity to a ſoldier, who had meddled 
ing ina party- with ſome goods, it was found, That he needed not prove his warrant, 
but that it was preſumed, if he proved he acted with a party in war, 

againſt which the Lords would admit no contrary probation, unleſs it 

were offered to be proved by the defender's own oath, That he did, 

without any warrant, convert the goods to his private uſe. Stair, 25th 

fm 1664, Farquharſon contra Gardner, — The like, Stair, 15th 

ebruary 1666, Lyon contra Gordon, 


Poſſeſſion how preſumed, and what preſumed from it ? 


Propriexr CoLoN EL Whiteford having right under the privy ſeal to ſome 

—— Prefum-teinds and feu- duties of the ſubdeanry of Glaſgow, from the year 

lified cheteindt 1 58.5 to the year 1629, purſued my Lord Kilmarnock for his teinds 
and feu-duties of theſe interveening years (preſcription being interrupted) 
and offered to prove the defender's predeceffor's poſſeſſion, during theſe 
years, thus, viz. That his authors were infeft all that time, and have 
ſtill continued heretors of the ſaids lands, and fo are preſumed to have 
intrometted with the teinds, which ought to be ſuſtained as proba- 
tion in re tam antiqua, it being now impoſſible to get witneſſes ſo old 
as to prove the — The Lords found, That the purſuer ought 
to prove the poſſeſſion for the ſeveral years in copy Jer. Har- 
cus, ( Probation) Fountainhall, 6th February 1684, iteford contra 
Earl Kilmarnock. --- The Lords found an heretor liable for the teind- 
duties of his lands, to the titular's tackſman, the years that he poſſeſſed 
as heretor, altho' he was not proved to have been in the natural poſſeſ- 
fion, or to have received a joint duty for ſtock and teind ; and this be- 
cauſe it was preſumed, that he intrometted with the whole rent compre- 
hending both ſtock and teind, ſeeing it was not alledged that any other 
2 plifted the teind. Forbes, 1oth July 1713, Crawford contra 

ennedy. e 


Poſſeſſion of - IN an action of ſpuilzie for wrongous poinding, the Lords found, 
moveablespre-"That the goods remaining for many years together in the poſſeſſion of 
ſumes proper- 8 8 . . 

ty. any perſon, who kept them upon his own ground, and milked, and 
+ uſed them, and the increaſe thereof, all that time, as his own proper 

goods; the creditors of ſuch a poſſeſſor might lawfully poind them as 
their debitor's goods, which preſumptive qualification of property was 
preferred to the purſuer's offering to prove himſelf the only owner of 
the goods, as having been bred upon his heretage, and ſent oy a gra- 
zing ; and this becauſe the purſuer was not able to qualify 22 
ſion of the goods for two years preceeding the ſpuilzie. Durie, 24th 

November 1624, Turnbull contra Ker. In a purſuit for the reſti- 

4 tution 
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tution of a book, the purſuer was obliged to condeſcend quo modo defirt 
poſſidere. Stair, 2 2 166 5, Scots contra Fletcher. Stair, 
4th July 1678, Home contra Livingſton. ---- Poſſeſſion preſumes pro- 

rty in moveables, but yeilds to ſtronger contrary preſumption. 

tair, 12th December 1665, Ramſay contra Wilſon. Bruce, 1 

February 1715, Warrender contra Alexander. A reli continuing 
in — of her firſt huſband's goods, and marrying again, and the 
children of the firſt huſband claiming the goods as once belonging to 
their father; tho' poſſeſſion be a ſufficient title in moveables, yet the 
Lords preferred the children, becauſe that preſumption of property by 
poſſeſſion was offered to be taken off by a contrary poſitive probation, 
that the goods were their father's. Fountainhall, 16th February 168p, 
Abercrombie contra Storie. 


Preſumption rite & ſolenniter actum. 


In a queſtion of compenſation, a diſcharge of a year's annuity and 
all preceedings, found not to import, That the ſame was paid year- 
ly when it fel due, but that all was paid at the date of the diſcharge, 
unleſs the debitor would inſtru& the particular times when the reſpe- 


ctive 8 were made. Forbes, 7th February 1711, Carnegy con- 
tra Coupar. 


Rite actum. 


IT being alledged that the minute of a decreet- arbitral was not ſub- 2 


ſcribed within the time to which the ſubmiſſion was limited; found, 
That the date of the minute at the top muſt be preſumed to be the 
date of the ſubſcription, unleſs it were redargued, ſince omnia preſu- 
mitur ſolenniter acta, & interpretatio ſumenda eſt ut attus valeat. 
Fountainhall, 4th January 1699, Earl Crawford contra Bruce. — By 
the conception of a ſubmiſſion, an overſman being to be choſen, in 
caſe of variance, by all the judges, (in number four) and an overſ- 
man being 3 in the minutes to have been choſen by the judges, 
but no mention of all the four, the decreet pronounced by him was 
ſuſtained. Durie, 1ſt December 1632, Hunter contra Halyburton. 
—— The principal Letters of horning, having ſome w added 
on the margin, and an extract thereof given by the ſheriff-clerk, 
wanting the ſaid words, the extract was found to bear more faith 
than the principal, the preſumption being, That the words in contra- 


verſy were added ex poſt facto. Colvil, November 1 586, Bar- 
clay contra Irvine. 


According to what is common and cuſtomary, preſumed, 


A BuyYER, by his ticket, acknowledged the receipt of a certain 
quantity of wine, obliging him to make payment thereof according to the 


Ordinary 


rices, mea- 


condition agreed upon, the ordinary price of wine was found due, unleſs ſumed. 


the debitor would offer to prove the conditions. Stair, 29th July 1665, 
Douglas contra Cowan. - In a purſuit for rent by a verbal tack, the 
real worth of the lands, will be preſum'd the rent agreed for, unleſs 
the tenant prove'an agreement be a leſſer duty. Stair, Gosford, 3d 
July 1674, Young contra Cockburn. In a contract of marriage, a 
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wife being provided to a jointure of ſome chalders of victual, it was 
found, that the meaſure of the ſhire was to be the rule, and not Linlith- 
gow meaſure. Stair, 7th February 1678, Cleland contra Ld. Kirk- 
urd. — With relation to a contract binding the heretor to pay ſome 
bolls for dry multure to the proprietar of the mill, the queſtion aroſe 
what be the meaſure ; the Lords conſidered, that if there were 
a general uniform received meaſure in the juriſdiction and regality with- 
in which the parties dwelt, there might be reaſon to preſume this to 
be the meaſure meant in the contract, but if they varied, there was 
no reaſon to make the meaſure of a ſingle pariſh or barony a ſtandard, 
in this caſe the Linlithgow meaſure behoved to be the rule 
therefore, before anſwer, they ordained the cuſtom to be tried. 
ountainhall, 23d January 1696, Montgomery contra Thomſon. — 
A bond for the indefinite ſum of 238 Scots, and L. 5o of penalty, with 
annualrent, the Lords found the indefinite ſum of 238 Scots to be 
pounds: Here alſo the L. 50 of penalty was about the 5th part of 
the L. 238, and the 5th part of the principal ſum uſes to be inſerted 
as the penalty. Forbes,''17th November 1513, Cochran contra 
Bryſon, 75 5 i Me i I 
What bold- Ty a declarator of the liferent eſcheat of a Lady liferentrix, the 
ing gretum Lords found, That by her rebellion her liferent belonged to the Kin 
unleſs it were alledged that ſhe held of another ſuperior ; but fund. 
That a ſaſine given propriis manibus by her huſband, or given upon 
his p was ſufficient to elide the preſumption, except the dona- 
tar would ſay, that ſhe was infeft to be holden of the King. Hope, 
(Declarator) 7th February "1617, r contra Napier. — A 
purſuit at a donatat's inſtance againſt a vaſſal for the avail of his mar- 
riage, was ſuſtained, without neceſſity to prove that it was a ward- 
holding, which is preſumed where the contrary is not proved. Stair, 
25th ; 1662, Arbuthnot contra Keiths, | 


4 01 A heretable bond being granted, and not bearing, that the infeft- 
rior preſum dd ment of annualrent ſhould be holden of the annalzier himſelf, but in- 
definitely without mention of any ſuperior; it was found preſumed 

for the King, that he behoved to be the ſuperior of whom the an- 

nualrent ſnould be holden, and therefore that the liferent eſcheat of 

the annualrenter belonged to his Majeſty. Durie, iſt July 1626, Ha- 

lyburton contra Stewart. The Lords refuſed to ſuſtain a general de- 

| clarator at the inſtance of a ſubject, concluding, That by the defen- 

der's rebellion the purſuer had right to the liferent of all the lands held 

of him; and found, That ſuch a general concluſion could only be 

inſiſted in by the crown, ex præſumptione, that all lands hold of his 

Majeſty ; but that a ſubje& ſuperior behoved to qualify the defender 

to be his vaſſal, and muſt give evidence that the lands hold of him. 

Durie, 224 November 1621, Ld. Muckall contra Stewart, 


Preſumptions arifing from lapſe of Time. 


A Turo having aſſigned a bond granted to him, his heirs, aſ- 
fignies, &c, but bearing to be the pupil's money, and after many. 


* — „* „ 
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years the pupil, now major, never haring ſought it, the afligney's 


right was ſuſtained, becauſe preſumed that the tutor, in his tutor ac- 
compts, had charged himſelf with this article ; only here the 2 
was ordained to find caution to relieve the debitor at the pupil's 
Durie, 17th March 1636, Weir contra Arnot. N | 
.A--ReL1cT's poſſeſſion of her huſband's moveables 28 years after 
the ſame had been confirmed by his executor's creditors; was ſuſtain- 
ed as a preſumption that ſhe had right thereto from the executors con- 
firmed. Forbes, 15th February 1712, Boyd contra Hay. . 
An aſſigney to a liferent-right having been long in poſſeſſion, was 
ued to remove, — the preſumption that the liferentrix was dead, 
not having been heard of for 60 or 70 years backward ; the defen- 
der admitted, were he inſiſting for poſſeſſion upon his liferent- right he 
muſt prove his libel, viz. the exiſtence of the liferentrix. But he 
contended, That, having once legally attained poſſeſſion, he has nothing 
further to prove; his poſſeſſion muſt. continue, and the perſon who 
brings a of removing againſt him, muſt prove that the right is 
at an end by the death of the liferentrix; and therefore, tho' in dubio the 
preſumption of 50 or*60 years might take place as the moſt ordinary 
period of life, the queſtion here does not turn apon the En | 
preſumption ; the purſuer cannot prevail unleſs he prove his libel, whi 
muſt be done one of two either by a direct proof of death; or 
by the lapſe of ſuch a time, after which it is all human probabi- 
= that the perſon is alive. The Lords found, That the purſuer not 
ing to prove the Lady's death, the preſumption in law is for life 
to 100 years. 3oth' July 1734, Carſtairs of Radernie contra Stewart 
of Dunearn. — A bond being left in to a party, and failing of 
him by deceaſe to his ſiſter, the ſubſtitute after 10 or 12 years that the 
inſtitute had been out of the country and never heard of, inſiſting for 
payment; and it being objected, That the inſtitute's death behoved 
to be the Lords refuſed to ſubject the purſuer to this difficult 
probation, but only ordained her to find caution to warrant the defen- 
der at all hands. Spotiſwood, (Summons) Auchinleck, (Legacy) 29th 
February 1628, Ruthven contra Cleik. 
AFTER the iſſue of a tack and full payment of the tack-duty, the 
tackſman having inſiſted againſt the ſetter for the penalty of L. 100 


contained in the tack, incurred thro' failzie of entring the purſuer into 


poſſeſſion at a certain term; the Lords reſtricted the libel to damages, 


and found the fame not now probable otherwiſe than by the defender's 
oath. Stair, 2d December 1664, Veitch contra Paterſon. A tackſ- 
man who was bound to keep up the houſes being allowed to flit with- 
out a viſitation thereof, the inſufficiency was yet found probable by 


witneſſes ; but the tackſman was preferred in W that the 


houſes were ſufficient at his removal. Stair, 15 


November 1676, 
Adamſon contra Marſhal. l 


Levior obligatio præſumitur. 


A ConTRACT being made betwixt a woman on the one fide, and 
her mother and ſtepfather on the other ſide; after the huſband's de- 
ceaſe, the Lords refuſed to cauſe regiſtrats the contract againſt his 
heirs, becauſe the mother and her huſband, by the 9 


8 2 


* r 4 n 1 1 bas * 8 — 


— 


1 64 2 Preſumption. 


— 


bound to give to the daughter a ſum, in lieu of all ſhe could crave as 
bairn's part of gear; he was thought only to be bound ranguam ma- 
ritus, and for his intereſt, and not principaliter. Colvil, Spotiſwood, 
(Huftune) January 1583, Allardice contra Erſkine and 
Ramſa 


y. 

An obligement to pay a certain ſum yearly, was found to be per- 
petual and . to a liferent, tho hide and aſſignies — 
expreſs d. Here there was ſome ſlender evidence, that the principal 
ſum effeiring to that yearly annualrent was due, and was the cauſe of 
granting the obligation, tho through unſkilfulneſs omitted to be men- 
tioned. Stair, 2d Feb 1667, Powrie contra Dykes. 

Ox x of three perſons bound conjunctly and ſeverally in a bond, 
paid the ſame, and took a diſcharge in name of all the parties concerned 
in the bond; thereafter having torn his own name from the bond, and 
that of one of the other co-debitors, he inſiſted againſt the third for a 
proportional relief; the Lords ſuſtained the following circumſtances to 
infer a preſumption that the purſuer was the principal debitor, and the 
other two only cautioners. Imo, Had there — any view to a relief, 
inſtead of an abſolute diſcharge he would have taken a diſcharge and 
aſſignation. 2do, Taking his own name from the bond, and much 
more that of the other correus, ſhows, that he conſidered himſelf as 
principal debitor, eſpecially fince it does not appear the other correus 

paid in his ſhare. Forbes, 10 December 1709, Waddel contra Dou- 
gas. An heretable bond being granted by an heireſs, and her huſ- 
for his intereſt, conjunctly and ſeverally, with a precept of ſaſine 
in her lands only ; and thereafter, upan the creditor's advancing to the 
huſband another ſum, he, with conſent of his faid ſpouſe, having 
granted ſecurity in his proper eſtate for both ſums, narrating the 
ſame to have been advanced to the huſband and his Lady; the Lords 
found, That the heretable bond was principally and originally the 
Lady's debt, and did affect her eſtate and repreſentatives. Forbes, 13th 
January 1709, Ld. and Lady Airth contra Hamilton. 


Other Preſumptions. 


MY SEM EL baro, ſemper baro, is only a preſumption i contra- 
fenger bare. | rin betur. Durie, 8th July 1628, beds contra Leſly. Stair, 
26th February 1663, Cuthbert contra Monro. 


Faſes when A FRIEND of a family, which was reduced to low circumſtances, 
reſum'd gor Having undertaken to lay out his money and pains in compounding the 
a crulee? family debts, and having — compounded 4 qa number; 
in a compt and reckoning betwixt the heir of the family and the tru- 
ſtee's heir, a proof was led, which fixed the eaſes that were got upon 
ſeveral of the debts ; and the queſtion being, What rule ſhould be fol- 
lowed as to the debts about which the proof was ſilent? It was argued 
for the truſtee's Keir, That his charge was the total debt acquired, un- 
leſs where a dire& proof was made out of the eaſe. It was pleaded 
bn the other hand, That ſeeing the truſtee failed to do his duty by ex- 
preſſing the tranſacted ſum in the conveyance, mentioning only a cer- 
tain ſum in general, in order to avoid diſcovery, every thing ought to 
be voofitin/d aqninf him, and he ought to have no claim upon ac- 


count 
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count of any debt purchaſed in by him, further than he can inſtruct 
he paid; the Lords found it preſumed, That cafes were obtained of 
all the debts purchaſed in, and becauſe thefe debts were of ſeveral 
forts, ſome heretable and ſome moveable; ſome better ſome worſe ſe- 
cured, they found, That the rule for fixing the eaſes muſt be to take 
112 of what is proved to have been got upon debts of the ſame 


. January 173 5, Captain Chalmers contra Sir James Cu- 


AxpRrw ALvEs indorſee to a bill of exchange, drawn, by Scot of 4 N 
Harden, upon, and — 7 by one Brown, having charged for the bis coaflitu 
ined ſuſpenſion upon this ground, That the bill ent's tranſadti- 
hex pv by him as the graſſum of a tack, which Harden had agreed“ 
to ſet to him of certain lands, and which tack Harden refuſed to im- 
plement, 78. ſet the Tr to — and 4p 1 ne BW bill was 
void, cauſa data, cauſa non ſecuta ; that there was a le umptio 
that A the wet was in the knowledge of this 20. being — 
den's factor at the time, overſeer of all his affairs, an eſpecial branch of 
which, was ſetting of tacks, and overlooking the tenants ; ſo that, c/o, he 
were an onerous indorſee, he is not preſumed to have bona fides : The 
fame objections were found competent againſt Alves the indorſee which 
would have been relevant againſt Harden. January 1729, Alves 
contra Brown. 


wo. myo. ny minority and lefion, the defence was, That, in Minor affir- 
the bond, the purſuer expreſly acknowledged himſelf to be major, & ming bimfelf 
deceptis non decipientibus jura ſubveniunt, the tion was here wr inſtiga- 
found to ly, That this was ex proprio motu of the minor, unleſs he tion preſumed? 
offered to inſtruct that he was induced to inſert this clauſe, or that the 
charger knew that he was minor, Stair, Gilmour, 23d February 1665, 


y contra Weir, 


APART 1 og bond, without deſigning himſelf in the pa- Noe pre- 
„the Fords found, That there being many others of that name „* 
e, the purſuer muſt prove the defender to have been the ſubſcri- leſi deſigned. 
ber of the bond, which the defender ſtill denied. Newbyth, 15th 


November 1665, Miln contra Murray. 


 TOCHER flipulated by a third party, when preſumed paid? See 
Huſband and Wifh. l 


FE accepting a right to a part of her legal proviſion, is under 
ſtood to paſe from the remainder, Ser Implied Diſcharge, 


—_—. 


PRINCE of ScoTLAND. 


T Scotland, which belongs to the King's eldeſt 
1 fon, belongs to the King af Jare is while there is no 
Prince exiſting, and not as adminiſtrator for an heir in ſpe. Stair, 
gth January 1680, Purves contra Ld. Luſs, 
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Lanps belonging to the rincipality being alienated, the ſame was 
reduced, becauſe diſponed mpliciter by the King, without mentioning 
that he diſponed as Prince. Balfour, (Crown Rent) th February 
1537, the King contra Ld. Calderwood. - The like with reſpect to 
a gift of non-entry of the Prince's lands, Haddington, 16th June 1608, 
Johnſton es r Ape when there is a Prince exi- 
ſting, a diſpoſition from ing of principality-lands, muſt expreſ] 
be Kin 's title as adminiſtrator to the Pries otherwiſe the 42. 
pe is null. Durie, 14th July 1626, Hamilton contra Vaſſals of 


Fs 


P RIS O N E R. 


who may L OUND a ſufficient defence to magiſtrates purſued. for refuſing to 
— take in a priſoner, that the meſſenger who offered him, had been 
en deprived by a ſentence, or ſeparatim, there had been publication 
made of the deprivation. Durie, 25th July 1626, Smith contra 

Bailies of Northberwick. | 


Who may BAILIES of burghs of barony, cannot be compelled to take a 
be chargedeo rebel, nor be charged for that effect. Durie, Haddington, 143th 
March 1623, Bailies of Dunſe contra Mudie's Creditors. ---The com- 
mon clauſe in letters, to charge magiſtrates of burghs, &c. was under- 
ſtood of burghs royal ; and the other clauſe, to of 
land, to be underſtood of ſheriffs, ſtewarts, &c. and therefore not to 
be extended to burghs of barony. Durie, 12th February 1624, Ld. 
Langtoun contra Magiſtrates of Dunſe. — Bailies to biſhops or barons 
are not liable to execute charges of caption againſt rebels, unleſs they 
have a regality or ſome other greater juriſdiction than as biſhop or baron- 
bailie. Durie, 21ſt March 1627, Earl Caſſils contra Aitkin, — Ba- 
lies of regalities are bound to receive rebels into their priſon, as well as 
magiſtrates of a burgh royal are. Stair, Gosford, 7th July 1668, Ha- 

milton contra Callendar. A 1 bv. 00 rb 


Magiſtrate THE magiſtrates of a head-burgh of a ſtewartry, having received a re- 
mo 40 vc, bel, upon caption, into their tolbooth, who thereafter eſcaped ; it was 
ceive the re- found, whatever might been ſaid if they had refuſed to accept the pri- 
bel, is bound ſoner, upon the pretence, that burghs within ſtewartries, by act of par- 

eep, if he 1. . a . 
doesreceive, liament, are not liable to keep priſoners, that this was not now compe- 
tent. Stair, Gosford, 18th June 1670, Cheap contra Magiſtrates of 
Falkland. — The like in a proceſs againſt the baron bailie of Dunſe. 
Fountainhall, 13th July 1694, Relict of Sir James Rochead contra 
Cockburn. ---- The like. Harcus, (Caption) March 168 5, Sir 

James Cockburn contra Naſmith of Poſſo, where it was alſo * 

That the baron was not liable, unleſs he had given warrant to the 

bailie to receive the priſoner. ---- A meſſenger having refuſed to ſhew 

the caption to a magiſtrate, or other warrant to apprehend the priſoner 

the Lords, in a ſubſidiary action for the debt, aſſoilzied the magiſtrates, 

tho' they had accepted the priſoner, and kept him ſome N 


£3 
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then pretended, that, being like to ftarve, they might liberate him, 
ſeeing the in-putter did not offer caution to aliment him, Fountain- 
hall, 28th February 168 5, Stevenſon contra Manſon. 


ua. 


— 


He who charges a magiſtrate to take a rebel, muſt make offer to go | Form of 
foot for fgot with him, otherwiſe the charge is null. Haddington, 18th — ma- 
June 1608, Boid contra Moncrief. After magiſtrates are charged 
upon the will of the letters of caption, commanding * all magi- 

e ſtrates and meſſengers to take and apprehend the rebel, if they 


under the pain of rebellion, &c. _— account a gift of a magi- 

ſtrate's eſcheat, was found 3 i — rr 

horning, without any previous upon er horning. Durie, 
l Ld. Drumlanrig contra Ld. Caſhogil. See Hope, 


' A SHERIFF being purſued to pay the debt for not taking a rebel | How long | 
(he being charged ſo to do) becauſe he kept company with him di- continue is © 
vers times thereafter ; the Lords found, That the _ given him, force: 
ſhould make him liable thereto for a year and day after the date of the 
charge, and no longer, Durie, 13th, Spotiſwood, (Caption) 14th July 
1630, Hay contra Earl Mariſchal. 


Tux Lords ſuſtained action againſt the bailie of a burgh, for ſuffer- Magiſtrate 
ing a priſoner to eſcape, altho' the eſcaped after the bailie was 2 
out of office, except he would alledge, that he intimated the charge ſucceeding ma- 
given to him to the intrant bailies. Hope, (Caption) 6th March Bitrates. 


1622, Frank contra Bailies of Peebles. 


Tux creditor is not bound to furniſh afliſtance to the meſſenger, who, Credicornor 
by the will of the caption, may charge all magiſtrates, in burgh or bound ro fur- 
landwart, to take the rebel and incarcerate him; and therefore te 
want of aſſiſtance with the meſſenger, was found no defence to a ma- 

Finde who ſuffered the rebel to eſcape, Stair, 2oth February 1678, 

Neil contra Bailie. 


A MA&18TRATE charged to take a rebel, was decerned to pay the What dili- 
debt, becauſe it was proved, that the rebel had been in company with Pence 7 __ 
him divers times after the firſt charge. Haddington, 16th March — oh 
1622, Scot contra one of the Bailies of Montroſe, Nicolſon, (She- 
riff) 5th December 1610, Vauſe contra Ld. Calder. — The Lords 
ſuſtained letters againſt a ſheriff for not taking a rebel, becauſe he ſaw 
him divers times after the charge, altho' the charger did not ſhew the 
rebel to him, nor offered to go foot for foot with him. Auchinleck, 
(Sherrff) 18th July 1628, Watſon contra Crichton. — It is relevant 
to free a magiſtrate purſued for the debt for ſuffering a rebel to eſcape, 

That the rebel had wounded thoſe who were taking him, and eſca 

vi majori. Stair, ad December 1664, Wilſon contra Home, — The 
magiſtrates being charged to concur in putting a caption in execution, 
were found obliged, without delay, to ſearch any houſe within their 
88 Tt 2 : town, 
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town, that was particularly ſhown to them, unleſs they had been re- 
Iſed by force, or the doors by violence cloſe againſt them. Stair, 
fed? 2 2. 1669, Farquhar contra of Elgin. A 
bailie being by a —_ to incarcerate the rebel, is obliged to 
4 che ang ua fr — end be and therefore the 


ligence or colluſion of the perſons * is upon his 
f. — 20th February y 1678, 570. „l Ne bc Baillie, — Magi. 
ſtrates being once c a rebel for a debt, are obliged at any 


time thereafter, without nd whe to apprehend him if it be in 


Durie; 12th 
Proceſs a- Tur magiſtrates of a town _— a debitor un- 
— mag der 4 are — to pay bt — charger, if they do 


apprehending. _ een werent — de purſued deal even aſter the de- 


— the debt againſt 
— gebiert heirs, Durie, 26th 1 ery 1634, Dunbar contra Pro- 
volt of Elgin. 


oer to in- A BAILIE of a burgh who takes not a rebel, being exhibited to 
Crate him, is liabe to pa the debt; and altho' the bailie thereafter take the 
fence againlt rebel po — m and put him in ward, and that he there remain 
his proceſs. in as good condition as he was; yet that was found not to relieve the 
magiſtrate, becauſe at the firſt he took him not, being in his power. 
Hope, (Caption) 14th July and lt. November 1622, Sibbald contra 
Blyth. --—- A magiſtrate taking a rebel upon a charge of caption, and 
ſuffering him to go free; in a — him for the ds „an of- 
fer to re-enter the rebel cum omni cauſa, was not ſuſtained. Hadding- 

ton, 24th June 1624, Inglis contra Bailies of D 


Other de. I a purſuit againſt a ma ate for not concurrin to execute a ca 
lences. tion, 4 —— owing defences Joint] ngtoex imo, That 
when the defender's concurrence was ond, bo was neceſſarily ta- 
S which came to the 
town „ 4% Th, 2do, 2 
officers. 3 rio r And, 
laſtly, ;* fag din nn or Fo and he offered 


now to put him in priſon in as . = Stair, 13th 
June 1667, Antrobus contra Anderſon. 


Priſoner In a purſuit againſt magi and the keepers of their priſon, for 
— the debitor to eſcape out of priſon; the Lords repelled the 
defence, That the creditor had negl to book his debitor 1n the tol- 
booth books, this being the duty of the keeper, but reſerved action of 

relief to the k againſt his ſervants for negleCting to book him. 
Fountainhall, 6th November 8 contra Vanſe and the Ma- 


282 of Edinburgh. — The Durie, 24th January 1642, 
contra Williamſon. 


Sheriff'not Tur Lords afſoilzied a ſheriff from paying « rebe?'s ae, whom he 
the cuſtody of had taken and put in ward in the head burgh of the ſhire, and the re- 
priſoners, bel had thereafter eſcaped _— after mpriſonment, the ſheriff 


2 
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functus erat officio as to the rebel's eſcaping out of priſon, unleſs he Had 
been actor or acceſſory to his eſcape. Durie, 2d March 1627, Brown 
contra Sheriff of Wigton. 


In purſuits againſt magiſtrates, for ſuffering a priſoner to eſcape, tie 
there 5 —— whether the rebel had — incarcerated upon the ye nlp re 
purſuer's caption, or, being there before, had been arreſted ; for in both of another cre+ 
caſes magiſtrates are liable. Stair, 12th June 1666, Hay contra Ma- diter. 
1 of Elgin. Priſoners for a crime may be arreſted for a civil 

ebt. Gosford, 28th July 1669, Grant contra Grant. — Arreſtment 
of priſoners in the tol upon caption, it is not a neceſſary requiſite 
thereof, that it be end bs the magiſtrates of the town; Stair; 
Gosford, 18th June 1670, Hay contra Magiſtrates of Elgin. 


A MAGISTRATE, ſetting at liberty a party incarcerate for debt, Magiſtrate 
will not evite payment thereof EY him to priſon ; becauſe nul norallow 


the incarceration 1s a kind of puniſhment of his rebellion, and preſume- = Kris 


able that thereby he might have been induced to make payment, if he 
had not been caſed by being ſet at liberty. Haddington, 23d July 
1605, Niſbet contra Drummond. The Lords ſuſtained this excep- 
tion, that three years running after the priſoner came out of ward, he 
' remain'd in the fame town, having his dwelling-place, and openly re- 
iring to kirk and mercat there; during which time if the purſuer 
wage Fan} the bailie would have re-enter'd him cum omni cauſa ; 
but, by the purſuer's fault, he was not entered; for after the ſaid delay 
of three years the party became inſolvent and fled out of the country. 
* (De actionibus in faftum) 12th January 1615, Gray contra 
Malice. — A magiſtrate being purſued for the debt for ſuffering a 
priſoner to eſcape, 1t was not found a relevant defence to alledge, That 
the debitor being again found, was put into priſon in as good condi- 
tion as at firſt, Stair, 26th July 1670, Moncreif contra Magiſtrates 
of Perth. Magiſtrates of a town being purſued for allowing their 
priſoner to go abroad frequently out of their tolbooth into the ſtreet 
and taverns, it was found no relevant defence, that the priſoner was al- 
ways guarded ; for the Lords were of opinion, That magiſtrates of 
burghs have only power to let priſoners come out of their tolbooth 
under a guard in the extreme hazard of their life by ſickneſs, and not 
without teſtificates by phyſicians, or ſkilled perſons upon oath, bearing 
the party's condition to require the ſame, and that without great ha- 
zard they could not ſuffer delay to make application to the Council of 
Seſſion. Stair, ,14th June 1671, Town of Brechin contra Town of 
Dundee. A perſon in priſon being ſick, and having the fame at- 
teſted under the hand of a doctor of medicine, was allowed to be 
tranſported to a houſe in the town, upon caution, to be a true priſoner 
there, and to return to bein upon recovery, Haddington, iſt De- 
cember 1609, Ld. Applegirth — — A magiſtrate ſuffering a 
priſoner for debt to ly out of the tolbooth, tho' he was in extremis 
agens, and died, was found liable for the debt, ſeeing he ought to 
have had a warrant from the Lords for that effect. Here it was pro- 
ved, that formerly they had ſuffered him to ly ſeveral nights out of 


priſon. Gosford, 14th July 1668, Paplay contra Magiſtrates of E- 
dinburgh. | 


Vor. II, 


Uu In 


Priſoner. 


is made by 
force or ſtra- 
tagem. 


Where by 


the priſon. 


| | eſcape is caſu 
4 improviſe. 


AD 
n - 
23 ſoner to eſcape, 


; | . inſufficiency of 


the lintel of the priſon window and eſcaped, and 


and next day 
rie, 21ſt N 


magiſtrates of a town were found liable for the debt of a 
— altho by the uſe of quickſilver he had opened the 
in the night time, becauſe they could ſhow no dit 

for him and recovering him. Durie, Auchinleck, 
November 1634, 


In n 


tes to pay the debt for ſuffering a pri- 
exception was faſtamed to liberate them, viz. 
That the defender, by inſtruments of iron, in the ni 


ght time, broke up 


that the ſame night 


made ſearch for him in the town and country. Bu- 


1628, Lockie contra Bailies of Glaſgow. — The 


priſoner who 


doors 


m ſearching 
(Caption) 14th 
agiſtrates 


Brown contra Town of Inverneſs, — M 


found liable for the debt of a rebel —_— out of their priſon, tho 


he eſcaped by breaking throu 


gh the roo 


and they ſearched for him 


immediately after ; ſeeing the _ was in day-light, during which 
1664, Hay contra Magiſtrates of Elgin, 


the town officers ſhould 


priſoner, 


Stair, 23d ber 


Whereeſage FoUuND relevant to aſſoilaie magiſtrates for ſuffering a rebel to eſcape 


out of priſon, that about ſix at night in the winter time, the keeper 
opening the priſon door to let the rebel's Lady in, fix or ſeven armed 
men preſs d in with her, and there were 60 more at the gate. Stair, 


25th January 1665, Baird contra Magiſtrates of Elgi 


fuit againſt the magiſtrates of Elgin, out of w 


eſcaped, it was alledged, That the priſoner 


far as on a Sunday, when the people were at church, the 
er of the priſon, opening a door, a woman caſt a 


and pull 


the outſide of the priſon door, 


nor outward chains locked. Stair, 11th Feb 


ſoner's eſcape, in reſpect the priſon was not ſufficient ; for tho 
were catbands on the door, they 
the priſoner had ready acceſs. 


giſtrates of Irvine. 


wall falling, and, in the ru 


Where te A Town being about to 


_ their priſon houſe, ſo that an old 
biſh, a priſoner being near overwhelmed, 
but, in the night-time, working himſelf out and eſcaping ; the Lords 


found this a caſus fortuitus & : 


town from the ſubſidiary 
Binning contra 


_ 1685, 


＋ 


tfus, and 


A MAG1sTRATE found liable for the debt of a priſoner who e- 
ſcaped, there being no catbands upon 
ruary 1671, 
Town of Kirkaldy.-— A priſoner for debt havin 
whereby he eſcaped ; the Lords found the magi liable for the 
debt, becauſe they wanted catbands 'or chains on the priſon doors. 
Fountainhall, u/#. January 1699, Young contre Bailie of the rega- 
lity of Falkirk. — Magiſtrates found liable for the debt upon a per 
were on the infide, to undo which 
4th July 1733, Henderfon contra Ma- 


re aſſoilzied the 
action for the debt. Fountainhall, 13th Fe- 
Magiſtrates of Kirkaldy. — In a purſuit 
for ſuffering a priſoner to eſcape, the Lords _ 


one woman, 
upon Sunday 


ill contra 
got in ſome tools, 


— In a pur- 
e priſon a debitor 
vi majore, in ſo 
cer, keep- 
plaid over his head 
him to the ground, at which time the rebel efcaped. This 
condeſcendence was not ſuſtained ; for the magiſtrates ought to have 
had their tolbooth better ſecured, than to be forced 
neither was it a competent time to open the tol 

when the people were at church, and could: not concur in caſe of 
force, Stair, 5th July 1666, Hay contra Magiſtrates of Elgin. 
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the defence relevant, viz. That the priſoner eſcaped caſu improviſo, in 
ſo far as a troop of horſe being lying in the town, who had the keys 
of the tolbooth where they kept guard, they, in a frolick on the King's 
birth-day, having cauſed the priſoner drink his Majeſty's health, 
rebel, in the diſorder and ſion, eſcaped, but that magiſtrates, 
within two or three days, after ſearch, did a and put him a- 

in in priſon. Fountainhall, 14th December, 1687, Fendar contra 
Magiſtrates of Haddington. 


SoME thieves bei ——_—_— for breaking a warehouſe, and Proceſs 4 
carrying off ſome belonging to a merchant, and being thereu- Ft. fo, fut. 
pon impriſoned, and thereafter eſcaping, in a ſubſidiary action againſt fering the re- 
the magiſtrates of the place, the Lords found, That no proceſs could belte clave: 
be ſuſtained againſt the magiſtrates ſubſidiarie, till the purſuer's claim 

of damage were proved againſt the principal delinquents, ſeeing 

could not be bound as acceſſories and in ſubfidium, till the principals 

were diſcuſſed, Fountainhall, 2 1ſt January 1704, Clerk contra Ma- 

giſtrates of Leith. Where the debitor was only denounced for the 

—_—_ ſum, the magiſtrate was not found liable for the annualrent 

that due thereafter. Durie, 29th June 1626, Halyburton contra 

Provoſt of Jedburgh. — The Lords found, That the purſuer could 

crave no more but the reſtricted ſum for which the priſoner was book- 

ed, tho far leſs than the ſum contained in the caption, without pre- 
judice to the purſuer to inſiſt for the ſuperplus of the debt not booked 

as accords, Fountainhall, 11th November 1704, Blair contra Town 


of Edinburgh. 


Wurx a priſoner eſcapes it is the bu 'ncipaliter that is liable Burgh ufit- 
to the 2 and the — only — — rs the burgh, un- wately liable, 
leſs where their own fault or negligence can be argued; upon this 
footing the preſent magiſtrates were found liable, tho' it was during 
their predeceſſor's management that the eſcape was made, without 

rejudice of their relief off the perſons who were in culpa. Stair, 3 iſt 
anuary, Dirleton, 1ſt February 1668, Paplay contra Magiſtrates of 

inburgh. ---- The like. Fountainhall, 26th July 1710, Haſwell 
contra Town of Jedburgh. 


MaAG1sSTRATES found liable for the debt, having ſet a priſoner Warrane of 

at liberty upon a bare ſuſpenſion, containing no charge to ſet at liber- lberatoa. 
ty. Durie, 25th June 1642, Wylie contra Bailies of Wigtoun, ---- 
The Lords were reſolved, That where the ſums did not exceed 200 
merks, the might enlarge priſoners, without any other warrant 
but the conſent of the parties, at whoſe inſtance they were impriſoned, 
otherwiſe, that the priſoner ought to ſuſpend and relax. Here five of 
the Lords difſented, judging the vote to be ſomewhat arbitrary, and 
that thereby the Lords were taking upon them a legiſlative power to 
alter or qualify the ifſes without an act of parliament, Gosford, 
3d, Dirleton, 5th February 1675, Vanſe ſupplicant. 


Ceffio bonorum, 


In a ceſſio bonorum the Lords, before anſwer, ordained the purſuer's _ Foe _ 
oath to be taken, upon this defence, whether he did contra debt af- you babs 
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ter he knew himſelf inſolvent and bankrupt ; and they reſolved, if it 
was ſo found, they would not grant him liberty without fitting upon 
the dyvour ſtone and wearing the habite. Stair, 18th January 1662, 
Colquhoun contra his Creditors. The Lords, upon a man's 
bill who had obtained a bonorum, and a teſtificate of divers perſons of 
credit, that he had become inſolvent upon the occaſion of loſs and 
ill debitors, and was otherwiſe virtuous, did diſpenſe with that part of 
the decreet touching the wearing of the habite. Dirleton, 112 
bruary 167 5, Kinnier ſupplicant.— The like. Dirleton, 26th June 
1675, Langlands ſupplicant. -The purſuer of a bonorum having gi- 
ven oath, that there was no fraudulent deed done fince the diſ 
fition, wherein ſhe had diſponed omnia bona; the Lords refuſed, tho 
it was preſſed by the other fide, to urge her to declare, that no deed 
had been done by her to defraud the creditors, whether before or af- 
ter the diſpoſition, becauſe ſhe had ſwore in the terms of the ordinary 
oath given by the purſuers in that caſe. Dirleton, 43d July 1675, Key 
contra her Creditors, See act of ſederunt, 8th February 1688. 


Effet ofa A DeB1ToOR, after having obtained a cefio bonorum, ted a 
e lem. ond of corroboration to — his creditors, * he called in the 
oceſs of ceſſio bonorum, and he being again incarcerated upon this new 

, the Lords found, That the ting this corrobarative ſecuri- 

ty, where the debitor conſented to 2. creditor's doing diligence, was 

ing from the cęſſio bonorum as to that debt, and therefore refuſed to 

iberate him from priſon, leaving him to infiſt in a new cęſſio bono- 
rum. Fountainhall, 2oth January 1693, contra Graham, 


N. Ix a competition betwixt an arreſter and another creditor, who al- 
of creditors, ledging, That the common debitor having taken the benefit of a ceſſio 
bonorum, and aſſigned all in favours of his creditors in general, the ar- 
reſter could not be preferred to the reſt, but behoved to come in part 
paſſu; the Lords repelled the alledgeance, becauſe they thought the 
tion could not prejudge the arreſter as to his diligence, which he 
| uſed before, the ceſ/io being only for the debitor's own behoof, 
and fo could not put the creditors in a better or worſe caſe than they 
were in before. Spotiſwood, (Ceffio bonorum) 22d November 1628, 
Wilſon contra Ld. lanrig. 


Suſpenſion A PARTY oberatus craving ſuſpenſion againſt ſeveral of his credi- 
On nite tors, on this reaſon, That he had made a general diſpoſition omnium 
bonoram. Sonorum in their favour of all his eſtate ; upon which moſt of them 

had given him a ſuperſedere : But theſe againſt whom it was craved 
not having the diſpoſition, nor benefited by it, nor conſented 
to the ſuperſgdere, and only juratory caution being offered, the Lords, 
on two ſuch applications by different debitors in one day, thought this 
a protection on the matter, and therefore refuſed both the bills. Foun- 
tainhall, Scot and Cornwal ſupplicants contra their creditors. 
A bankrupt obtaining ſuſpenſion againſt all his creditors as to per- 
ſonal execution, upon conſignation of a diſpoſition omnium bonorum, 
and making faith at paſſing the ſuſpenſion, That he had not done any 
fraudulent deed in prejudice of his creditors, conform to the act of ſe- 
derunt touching juratory caution ; yet he being thereafter charged by 
one of his creditors, and ſuſpending upon that reaſon, the —_— 
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pelled the reaſon, and found him liable to perſonal execution, not- 
withſtanding the conſigning a diſpoſition to his eſtate. Home, 
November 1686, Balfour contra Bruce. — A debitor oberatus inſiſt- 
ing in a ſuſpenſion againſt his creditors, ay this reaſon, That he was 
willing to put them in poſſeſſion of his whole effects; the Lords being 
diflatisfied with general ſuſpenſions, thought of referring him to purſue 
a ceſſio bonorum, but afterwards remitted to the Ordinary to paſs ſuſpen- 
fion againſt all ſuch creditors as were in poſſeſſion, for they thought 
it hand « they ſhould both have his land and his perſon ; but gave theſe 
creditors their option, either to continue in poſſeſſion, or quit the ſame, 
and take elves to perſonal diligence. Fountainhall, 13th Fe- 
bruary 1694, Watſon contra his creditors. — But it will be no pro- 
tection to a debitor, that his eſtate is ſequeſtred and a factor appoint- 
ed. — 13th December 1694, Darleith contra Bruce of 


Act of Grace. 


Tux act of grace having been made upon the application of the The pri- 
royal burrows, who were burdened with the entertainment of poor _— 
priſoners, and the words being, That in caſe the creditor declined to Qrates, 2 
aliment the priſoner, it ſhould be leiſum to the magiſtrates to liberate 
him, which is neither command nor injunction, but merely permiſ- 
ſive and diſcretionary ; therefore the Lords thought the magiſtrates 
might renounce the privilege of this act of parliament introduced in 
their favour, and that it was a diſcretionary power, which they might 
uſe or not as they pleaſed, Fountainhall, 28th December 1710, Dur- 
ham contra Glaſwell, 


Tur Lords found magiſtrates obliged by the act 32, parl. 1696, Magiſtrates 
either to modify an aliment to a priſoner for debt within the deſcri- Tut modify 
ption of the ſtatute, payable by the party that did incarcerate him, or be gd by ee 
toaliment him 2 ſo long as they detain him in priſon. For- <ditor, or ali- 
bes, 2oth February 1713, Grierſon contra Magiſtrates of Dumfreis; 7 A 

The, . ſelves. . 

In a queſtion about aliment craved by an indigent priſoner from his what it the 
creditor, it was objected, That he was already fafficiently alimented, Priſoner is o- 
by being on the exchequer charity-roll for L. 1 5 Sterling yearly. An- mented ? * 
ſwered, This is jus tertii as to the creditor, who can plead no jus 
gucſitum upon that ſcore ; and were the priſoner craving to be ſet at 
liberty upon a cęſſio bonorum, it would not include the King's bounty. 

The defence was a 4: 0 24th July 1734, M*Kenzie contra Blair. 
| —= But upon an after-application, 2oth November 1734, this inter- 
locutor was altered, and the defence ſuſtained; 


Taz Lords, on a priſoner's complaint againſt the magiſtrates and Alimene re- 

the party for refuſing to aliment or ſet him at liberty, finding the . 

round of his ont not to be a debt, but a fact preſtable by ment is 3 

ſelf, they refuſed to modify any aliment, or to ſet him at liberty, a pe. 

till he firſt exhibited the papers he had in his hands. And this by ex- n dela.” 
ample (ſays the author) of the abbay, which tho' a ſanctuary for de- 
* _ a man be decerned For exhibition of papers he has no 
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privilege, 


* — 
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privilege, but the bailie of the abbay may expel him, till he obey 
the will of the charge and produce the papers. Fountainhall, ad 
December 1709, Roſs contra Turner. A party, upon a complaint 
of a groſs deli, being decerned for a certain ſum in name of — 
and expences to the complainer, and ordained to be carried to pri- 
Een there to remain for u certain time, and thereafter untl payment, 
it did apply for a liberation upon the act of grace; the Lords were of o- 
| inion, that the words of the act of parliament, (C:vil debts) were to 
| underſtood of debts ariſing ex contractu, aut quaſi contractu, in op- 
poſition to debts ariſing ex delicto, and that therefore not only were 
nalties, properly ſo called, impoſed for crimes, excepted from the 
Peneßt of the act of parliament, but that all damages ariſing ex delicto 
are comprehended under the exception; and in the reaſon of the 
thing, it was juſt, the benefit or privilege ſhould only have been indul- 
1 a ged to ſuch as were /apfi by misfortunes in the courſe of their buſineſs, 
11 and not to criminals; and therefore they refuſed the deſire of the bill. 
f 23d November 1738, William MLeſlie ſupplicant. 


as 


. 


1 

1 
Fi 
1 
| 
1 
} : 
| 


Form of pro- A PRISONER having complained to the magiſtrates of the bu 
| 2 Weben Ne and made faith, That he was not able to ali 
4 grace. ment himſelf, upon which an inſtrument was taken in his name, and 
intimation thereof being made to the creditor, by ſhewing him the 
firſt inſtrument, and requiring him to aliment the priſoner, or conſent 
| to his liberation, upon which an inſtrument was taken againſt him alſo 
l in name of the faid priſoner ; and the creditor having made no offer 
=. - to aliment within 10 days thereafter, the Lords found, That the magi- 
| ſtrates had warrantabl diſmiſſed the priſoner, altho' none of the in- 
| ſtruments above faid bore any intimation to the creditor by the magi- 
ſtrates, or by their procurator, or by any perſon in their name, to 
aliment the priſoner, but was only taken in the priſoner's own name ; 
and here was no intimation to the creditor previous to the priſoner's 
deponing that he was not able to aliment himſelf, nor yet was the pri- 
| ſoner's oath adviſed, and he found to be by ſentence of the magi- 
1 | ſttrates. Forbes's MS. 8th July 1714, Bogle contre Bailies of Hamil- 
= ton. — A debitor being . impriſoned by a factor, the creditor himſelf 
4 being out of thecountry, and my for the benefit of the act of 
Þþ grace, intimation. to the factor in this caſe was found ſufficient. Foun- 
4 tainhall, 28th December 1710, Durham contra Glaſwell. __.. After 
# intimation made to the creditors in terms of the act of grace, if the 
Þ debitor be arreſted in priſon. by another creditor during the running of 
= the 10 days, or after elapſe thereof, there is no neceſſity of a new 
= intimation to him ; but in terms of the t clauſe of the act, he 
4 | muſt find inſtant ſecurity. to aliment, otherwiſe the priſoner may be 
NF ſet at liberty. 27th January 1736, Thomas Dowie contra Crockat. 


If che prifſ-- THE queſtion occurring, whether the magiſtrates ſhould oblige the 
ner mull #740: priſoner before he came out, to diſpone all his effects in favours of his 
— creditor impriſoner, as is done when a party craves ſuſpenſion on jura- 
ct ory caution, there being no reaſon that he againſt whom there is ul- 

- timate diligence by caption ſhould give leſs ſecurity than he who is 

only charged with horning ; yet the act not ad;ecting any fuch quality, 

the Lords refuſed to burden the liberty with a diſpoſition, but left it 

to the magiſtrates to require it, if — OO 


ä o 
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the author ſays, it is always exacted. Fountainhall, 28th Decem 
1710, Durham contra Glaſwell. | 


Two men who had been ſentenced to ſtand on the pillory for ſign- , Goaler fees 


ing as witneſſes to a paper, (which was afterwards found a forgery) 24 4 - the 


without ſeeing the party ſubſcribe, or own his ſubſcription, having un- 
rin, iſhment, and being ordained to be ſet at liberty, but 
ſtill detained by the keeper of the prifon for his dues ; the Lords 


thought it was a private right and perquiſite of his office, which he 
could not be deprived of. Foduntainhall, 14th June 1712, Ruther 
ford and Gray ſupplicants. _. Whether a priſoner, who offers a ceſſio 
bonorum to the goaler, can notwithſtanding be detained for the priſon 
dnes, or if the goaler is comprehended under the act of grace in com- 
mon with other creditors, debated, but not determined. | 
February 1733, Joſeph Home contra the keeper of the tolbooth of 
Edinburgh. — A poor priſoner having obtained an act of liberation u- 
pon his creditors refuſing to aliment him, was notwithſtanding detain- 
ed by the goaler, upon pretence that his fees were not a debt that fell 
under the act of grace, and that he had a hypotheck upon the priſoner's 
perſon for payment of the ſame; the Lords found, That the goaler 
muſt aliment or liberate. 18th July 1734, Hay contra Keeper of the 
tolbooth of Edinburgh. — The like found, 5th January 1736, Rat- 
tray contra Keeper of the tolbooth of Edinburgh. 13th mber 
1737, Hopkins contra Cleland. 


A Party being impriſoned upon a caption for a civil debt, and A party fie 
having deponed in the terms of the a& eee that he was not ** berry up- 
able to maintain himſelf, and being ſet at liberty becauſe the creditor grace, canoce 

declined to aliment him ; the Lords found, That he could not ſum- be 


recomm it- 


matily be recommitted to priſon by virtue of the fame caption, but fall. 
only by warrant of their Lordſhips, cauſa cognita. Forbes, 1oth gence, * 


December 1709, Law contra White, 


WHAT relief competent to magiſtrates paying the debt, See De- 
bitor and Ga. I | if * | ; 


ttt. — a. 


* 


PRIVILEGED DEBT, 


"HERE being neceſſity of a defalcation from off every one's Poor moneyi 
; debt, becauſe the whole exceeded the gear ; the Lords prefer- 

red the poor of a Kirk to have their whole ſum without defalcation, as 

being a privileged debt. Spotiſwood, (Creditor) Durie, 20th Janu- 

ay 1631, Brown's'creditors competing. 


—— 0 


rn. 


ARErL1CT for implement of her contract of marriage, had formerly Relia- pro- 
a pteſerence to all r perſonal creditors, tho the other creditors had _ 2 8 
done more diligence. Stair, 8th Pony 1662, Crawford contra Earl marriage. 
Murray. Durie, 2oth January 163 1, Creditors of Brown competing. 
Auſkinleck, (Wiſe) 27th March 1627, Cranſton contra Home. Au- 


X x 2 | chinleck, 
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inleck, (Wife) 11th July 1631, Lady Veſter contra Ker. Au- 
chinleck; (Fife) 22d July 1631, Mack contra Parbon. Gosford, 
14th November 1672, Smeton contra Executors of Dunlop. -— But 
the Lords afterwards found, That wives have no preference on their 
contracts of marriage, but conform to their diligence ; and that the 
jus hypothece they had by the Roman law, was not pro donatione 


propter nuptias, but only pro reſtitutione dotis. But this unfavourable 
interlocutor for widows (ſays the author) was ſtopt on a bill till fur- 


ther hearing, and there is no more about this caſe in his collections. 
Fountainhall, 17th February 1688, Keith contra Keith. A reli& 
has no preference to her huſband's other creditors for the provifion in 
her contract of marriage, but according to the priority of her diligence. 
Dalrymple, Forbes, 19th Feb 1713, Allan contra Creditors of 
Cleghorn. Dalrymple, 24th, Forbes, 25th- June 1714, Creditors of 
Lindſay competing. 5 ̃ 


Diſpoſition A HusBAND diſponing his moveables to his wife, with the burden 

of moveables, of all his debts, and wih power to alter; the huſband's creditors, after 

den of debrs. his death, were preferred to the wife's creditors upon the ſubjects diſ- 
poned ; for tho' there can be no caſual hypotheck, or real burden u 
on moveables, yet the clauſe was found to import, that a huſband's 
debts were to be privileged and preferred primo loco, Gosford, 8th, 
Stair, IN December 1675, Creditors of Maſterton contra Creditors 
of Thi b c 


Medicaments DR Gs furniſhed to a defunct while on death-bed, and his funeral 
— ces, are both privileged and preferable to the defunct's other 
debts, Stair, Dirleton, 16th December 1674, Ld. Kelhead contra 

Irvine. — A man having died a little after his wife, in a competition 

betwixt the chyrurgeon, &c. and the man's creditors ; the Lords firſt 

found the wife's funeral charges a privileged debt as well as the huſ- 

band's, ſhe having deceaſed before him ; but on a new hearing their 

Lordſhips altered, and found the wife's funeral expences, but of the 

nature of an ordinary debt, privileged indeed on her own eſtate, but 


not againſt her huſband's creditors. Fountainhall, 19th February 1697 
Auchinleck contra Creditors of Dinmuir, " 


Servants fees. SERVANTS are privileged creditors for the year's fee current at the 
defunct's death, unleſs inſtructed that they were only feed for half a 
year, in which caſe they are only for a current term. Stair, 
25th November 1680, Crawford contra Hutton. — Servant's fees 
are ſo far privileged, that they may warrantably be paid before confir- 
mation or diſſolution of the family, to free the executors ; but not be- 

ing paid, they were found no privileged debts. Gosford, 24th No- 
vember 1675, Neiſh contra Relict and creditors of Maſterton. 


Aliment of ALIMENT of a common debitor's family till the next term after 
the family til his deceaſe, was found not to be a po debt to give any 
| rence to the creditor in a confirmation of the defunct's moveables in 
- e of his other creditors. Dalrymple, Forbes's MS, 23d Fe- 
bruary 1714, Creditors of Lindſay contra his Relict. 


Ong 


2 
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One having entred wines and fold them, in a competition betwixt Publick taxes, 
his creditors arreſters of the price, and the King for the duty, the 
Lords preferred the King, Durie, 1oth June 1631, Peebles contre 
Scot. | | 


CI 


PR I Z KE. 


A Sui bought from the captor, and brought into a harbour, was 
found lawful prize, and the buyers not bound to reſtore her. Mait- 
land, 6th July 1558, a Dutchman contra Lindſay, — Yet a ſhip 
being taken, and her crew put in by the pyrate into another veſſel, the 
faid crew, who were priſoners, maſtering the ſhip and bringing her off, 
this ſhip was found no prize, but to pertain to the ancient owners ; 
nor were there any damages allowed, but only an accompt of expences 
ordained to be given in before anſwer. Maitland, 14th May 1 566, 
a Frenchman contra ſome Scotſmen. — A frigate under the King's 
pay having defeated a rich privateer, who had made prize of a French 
ſhip, and another ſhip in the mean time coming up and ſeiſing upon 
the French ſhip ; it was found, That this capture was injurious other- 
wiſe than to aſſiſt the firſt attacker, unleſs it were proved, that the 
French ſhip would otherwiſe have eſcaped if he had not been thus ſei- 
ſed upon. Stair, 15th February 1677, King's advocate contra Ran- 
kin. — A French privateer who took a Scots ſhip, pillaged a quan- 
or of goods out of her, and robbed the ſkipper of ſome guineas, and 

o got a ranſom paid, having continued upon the coaſt of this king- 
dom, till taken about 10 days after by the Commander of one of 
our own war ſhips within the bounds of his cruize, which recovered 
the money and goods aforeſaid ; the Lords found, That the property 
of ſuch money and goods as were not contained in the ranſom-bill, did 
remain with the perſons from whom the privateer took the ſame, and 
that his captor was liable in reſtitution to them. Forbes, 13th Fe- 
bruary 1713, Stewart contra Collier. — Thereafter in the fame cauſe, 
and with reſpe& to the ranſom-money, which was the other point in 
— the Lords found the ſaid ranſom-money ſtill to belong to 

the perſons from whom the privateer received it, Forbes's MS. 16th 
February 1714, inter eaſdeni. | 


— 


1 
1 being objected againſt a ſummons of ſale of bankrupt lands, that What ſom- 
it had not paſt by bill, & ex deliberatione, Sc. tho the cuſtom mons paſs up- 
ſeems not to require it, but the analogy of form does; the Lords con- 
ſidering the hazard it might bring on many bygone purchaſers at 4 
if this were ſuſtained, repelled the nullity, but wiſh'd there might 
ſome regulation to correct this abuſe in time coming. Fountainhall, 


Forbes, lt. December 1709, Wedderburn contra Nicolſon. 
Vor. II. v 5 A Po- 
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What ſum- A PRoczEss for delivery 
mons require 
to be conti- 


nued ? 


Diets of 


of an obligation, conform to a backbond, 
obliging the defender to deliver up the ſame, in caſe he did not fulfil 
certain conditions, was ſuſtained upon the firſt ſummons, without ne- 


ceſſity of continuation. Durie, 8th November 1626, Preſtongrange 


and Dick contra Hamilton. 
SUMMONS to make arreſted forthcoming needs not be con- 
tinued, albeit they receive probation, no more than contraventions ac- 


ceſſory to an act of lawburrows, violent profits acceſſory to a re- 
moving, or ſpecial declarator after a general. Haddington, 2 3d June 
1612, contra - —— Summons of continuation found not 
neceſſary in a proceſs of forthcoming, tho” the arreſter had no other 
= of the debt but by the defender's oath. Durie, 18th June 1628, 

urves contra Purves, — In an action for making arreſted ſums forth- 
coming, the Lords found, That the ſummons behoved to be conti- 
nued, ſeeing they were not paſt by a ſpecial privilege of the Lords to 
be without continuation, albeit were acceſſory to the Lords an- 
terior decreet againſt the principal debitor, which they found to be a 

ound to have granted the privilege of not continuation, if it had been 

fired by a bill at the raiſing of the ſummons, but not being de- 
manded, they found, quod non inerat de jure. Stair, 28th Novem- 
ber 1665, Bruce 1 Morton. , 

DECLARATORS of Property, being o conſequence, ought to 
be continued, tho” inſtantly verified by 1 Stair, 22d Nouenber 
1672, Strachan contra Burnet. » 

A DECLARATOR of baſtardy may proceed upon the firſt ſum- 
mons in favorem fiſct, tho neither inſtantly ig + by writ or by 

ption. Stair, Gosford 15th June 1670, Livingſton contra 
urns. 

SUMMONS of declarator of eſcheat of à felo de ſe, were found to 
need no continuation, eſpecially where trial had been taken of the 
fact upon the dead body by an inqueſt. Haddington, 7th June 1 598, 
Johnſton contra Dobie. — A tor of liferent-eſcheat requires 
continuation, becauſe the ſaperior, if a ſubject, muſt prove that the 
lands hold of him. Durie, 22d November 1621, Ld. Muckhall con- 
tra Stewart. — But if he produce his own infeftment of the lands 
libelled, this will fave continuation. Durie, March 1632, Ld. 
Lochinvar contra Lindſay. A ſpecial declarator being ſubſequent 
to a general, needs not be put under continuation, albeit it conſiſt in 
facto. Haddington, 29th June 1610, Ld. Kilbirnie contra Dick. 

Tur Lords refuſed to ſuſtain a proceſs of aliment, becauſe it re- 
quired a term to prove, and yet contained but one dyet ; for tho the 
act of parliament allows alimentary actions to be ſummarily diſcuſſed, 
it diſpenſes not with the days of citation, or the number of them. 
Forbes, 13th July 1705, Oliphant contra Oliphant. | 


SUMMONS found null, the citation not being within year and day; 


compearanee. for the ſummons, which is the warrant of the citation, bore to cite tl 


defenders to compear the day of next to come. Stair, 
22d July 1665, Rew contra Viſcountof Stormont.----The Lords found, 
That after year and day the inſtance periſheth, and the ſummons can- 
not be continued, becauſe the ftile of ſummons is, to compear the 
dy of next to come, which i that the day ot 
compearance mult: be within the year, and conſequently the con- 

1 | tinuation. 


* 
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tinuation. Falconer, 7th November 1684, Belches contra Earl of 
Loudon, ----- The Lords refuſed to ſuſtain proceſs upon a ſummons, 
wherein the firſt day of compearance was beyond year and day of theraiſ= 
ing of the ſummons, altho' the ſame wasexecuted within the year. Forbes, 

July 1711, Brown contra Carſtairs. -In executions of ſumronſes, 
che day of compearance for the firſt diet muſt be within year and day 
of the citation, and it is ſufficient if the day of com ce for the 
ſecond diet be within year and day of compearance for the firſt diet, 
and therefore a ſummons was ſuſtained, tho' the day of compearance 
for the ſecond was made to be more than year and day after the citati- 
on. Forbes, 15th July 1709, Baillie contra Menzies, 


Taz Lords allowed a purſuer, who inſerted in the ſummons days Citation to 
of com that fell within Chriſtmas vacation, to amend the eie 5 
you ys filled up. Forbes, 23d June 1713, Colquhoun contra day. 

Ld. Newmains. -—- Citation to appear on a day of the vacation time, 

was ſuſtained, where the party had the full number of days allowed 

by law for his appearance, in reſpect the citation, bearing with conti- 

nuation of days, is underſtood to be the next lawful day thereafter; 

Forbes, 23d July 2713, Gordon contra Campbell. 


A SuMMons: not called within year and day after elapſing of the He! 
kft diet of compearance, falls and cannot be wakened. Forbes, 27th led within 
July 1708, Drummond contra Ste wart. | year and day. 


In a declarator of aſtriftion, the queſtion oceurred, how far the ne- Can be no 
leQting to call the heretor of the ſervient tenement, is ſupplied by Lerne erg 
appearing, fiſting himſelf as a party, and litisconteſtating ; the Led againſt parties 


were of opinion, That however a man's appearing for his intereſt may if i be Högl. 


give ground for a decreet of preference againſt him, yet where he is led. 
not called, and no concluſion againſt him, his appearing in the proceſs 

is no ſufficient foundation for a perſonal decerniture againſt him. 4th 
January 1740, Wedderburn of That-Ilk contra Town of Dundee. 


CUMULATIO acbionum was found not to be inept, where the c 
conclufions of the libel, tho of a different nature, — reſtitution c 
—— goods, and to deſiſt from moleſting of lands) did proceed 

om one and the ſame fact. Colvil, ovember 1582, 
contra 4 | 
Ax action againſt a defender for making up a charter cancelled 
hirn, and alſo to refound the profits of 8 ſince the os ape 
was ſuſtained, tho both in one libel together; and no neceſſity found 
firft to purſue the making up, and then for the mails and duties. Du- 
rie, 19th March 1629, Herries contra Lord Herries. | 

An action to ſee a cancelled contract made up, and concluding al- 
ſo reduction and improbation, was ſuſtained, tho in one ſummons. Du- 
— 18th December 1629 Lawſon and Reid contra Earl Lothian's 

rs. | 

Dacx rr being recovered againſt a party, and atreſtment laid on 
thereupon in his debitor's err at the inſtance of the 
purſuer 's heir, transferring the title active in him, and, in the ſame ſen- 
tence, decerning the in whoſe hands the arreſtment was uſed to 
make forthcoming, was found null, becauſe they ought to have been 
Y y 2 done 
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done by two ſeveral purſuits, and two decreets ; for if confuſion of di- 
ets be a cauſe to annul proceedings of inferior judges, far more the con- 
fuſion of ſentences. Durie, 23d February 1628, Naſmith contra 
Ruthvens. 

PROCEss ſuſtained to crave the lands to be adjudged upon a renoun- 
ciation to be heir, and the defender alſo to be decerned for bygone 
rents, intrometted with by him, both in the fame ſummons. Durie, 
19th December 1638, Corſer contra Durie. 

A CoxsrITuT ION and adjudication ſuſtained in one ſummons. 
Stair, 26th July 1676, Boid contra Boid. .—. As alſo a decreet cogni- 
tionis cauſa, and adjudication. Fountainhall, 16th July 1678, Cour- 
tie contra Stevenſon. 

In a reduction of a diſpoſition upon the act 1621, the Lords ſuſtain- 
ed a concluſion of forthcoming in the libel of reduction, the purſuer 
having formerly arreſted the goods diſponed. Home, February 
1687, Chaiplain contra Hamilton. 


Decreet fe- TRR Lords allowed the charger upon a decreet that was reduced up- 
duced, inwhat on nullities, to infiſt canguam in libello for his claim in the ſame pro- 
to ſupply the ceſs. Forbes, 27th June 1705, Stewart contra Baillie and Robertſon. 
place of 3 new —— A bill being N goon and regiſtred, even after fix 

f months; the Lords refuſed to ſuſpend the letters impliciter, but turn- 
ed the decreet into a libel, and found, That there was no neceſſity of a 
new libel. Bruce, 3oth July 1715, M Ready contra Cra — 
A proceſs of moleſtation, commenced before an inferior court, may, 
after advocation to the Lords of ſeſſion, be turned to a proceſs of decla- 
rator of property. Durie, 21ſt December 1633, Ld. Weym contra 
Stewart. | 


What Writs muſt be produced ad fundandam litem ? 


AN executor purſuing for the bygone rents of lands, muſt produce 
the defunR's title. Durie, 18th January 1628, Seaton contra Seaton. 
IT was found not competent to an heir, purſuing for a debt of his 
predeceſſor s, to refer to the defender's oath, That he, the 333 
| was heir ſerved and retoured, but it was found neceſſary him 
| to 1 the retour. Durie, 3d July 1628, Maxwell contra Li- 
| vingſton. 
| | In a removing againſt tenants at a Lady tercer's inſtance, the ken- 
| ning was found ſufficient to inſtru this purſuit, without neceſſity of 
pr ucing the ſervice ; and this from analogy of a ſaſine, which is ſuf- 
tent, without producing the charter. Purie, 18th March 1630, 
Lady Maxwell contra hee OY 5 on Ke 
HE aſſi to a tack of teinds, purſuing upon his aſſignation, wi 
get proceſs —_ production of his — albeit he produce not 
e tack in initio litit, but may prove it cum procęſſu. Haddington, 
7th July 1610, contra > | 
A PURSUER of a reduction ex capite inhibitionis, muſt produce 
the grounds of debt upon which it proceeds, tho' the inhibiter have 
alſo compriſed upon the ſame debts before the infeftment, to be redu- 
ced. Durie, 6th March 1639, Sir James Stewart contra — 
TIE | HE 
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Tux Lords found, That the production of a ſuperior's ſaſine, with- 
out the charter, could not give him intereſt to, purſue vaſſals for ſer- 
vices whereof he was not in poſſeſſion. Auchinleck, (Yaffal) 2oth 
January 1632, Campbell contra Calder's Vaſſals. | 


Tux horning not neceſſary to be produced in a ſpecial declarator of 
liferent-eſcheat, after the general declarator is obtained. Durie, roth 


February 1627, Donatar of Stewart's liferent contra debitor, — In a 
declarator of eſcheat upon a horning againſt a magiſtrate, for not taking 


a rebel whom he was charged to 2 z the donatar was not ob- 
liged, in this inſtance, to produce 

which were the warrants of the horning, he being a ſtranger; and 
therefore not preſumed to have them, without prejudice to the defender 


to reduce thereupon pro ut de jure. Spotiſwood, ( Horning) Durie, 11th 
July 1628, Dunbar contra Mudie. 


In a ſubſidiary action againſt magiſtrates for not taking a rebel, the 


purſuer contending, That he was not bound to produce the hornin 
inſt the ſaid rebel (altho' it was the foundation of the caption again 
2 ſeeing the diſobedience to the charge of caption was 
the foundation of this action, and therefore ſufficient againſt them, who 
ought not to diſpute if there was horning or not, ſeeing the judge ſaw 
the horning before he granted caption thereupon, and it was not their 
to enquire any further, but to obey ; this was repelled, and the 
cr ordained to be produced. Durie, 6th July 1624, Bailies of 
Kilrinny contre An aſſigney to a bond having incarcerated 
the debitor, who, thereafter, eſcaped, purſued the magiſtrates for the 
debt; found no proceſs till the aſſignation was produced, tho' the cap- 
tion was at the afligney's own inſtance, Durie, 31ſt January 1632, Re- 
dick contra Maxwell. | | 
| In a ſuſpenſion, the Lords ordained the charger to produce the de- 
eet, whereupon the charge was given, and found, That the judge 
his precept thereon ſatisfied not the production in a ſuſpenſion, altho 
the ſum was but L. 50 Scots, or thereby, and altho there was no 
reaſon in the ſuſpenſion levelled againſt the decreet, only the ſuſpender 
alledged, That if it were produced, he would eik ſome nullities againſt 
it. Nota, Durie here ſays, That this was not uſually done, and that, 
in ſmall ſums, the practice was to produce no more but the precept ; 
only, in the preſent caſe, the Lords declared, That, if after producton of 
the decreet, the letters ſhould be found orderly proceeded, they would 
modify greater expences againſt the ſuſſ + Durie, 16th June 
1627, Dickſon contra Achanay. | 8 
IT being objected againſt an adjudication, That, tho' it was deduced 
upon a debt, which came through ſeveral hands to the purſuer, yet 
the whole progreſs was not produced in the proceſs of adjudication, fo 
that, for want of ſeveral midcouples, it could not appear the purſuer had 
any right to the debt ; the Lords, in _ the whole progreſs was 
now produced, refuſed to reduce the adjudication in totum; but re- 
ſtricted the ſame to a ſecurity for the principal annualrents and neceſſa- 


— 20th December 1722, Duke Argyle contra M*Quor- 
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The judge A CouuissARx's decreet was reduced, becauſe the libel being re- 
ought to pro- ferred to oath, and divers defences given in by the defender's As 


ſtin& interlo- tors, they were neither repelled nor admitted, nor was there any mi- 


cutor upon the nute bearing litiſconteſtation to have been made; and this, altho' the 


22 defences were no way relevant, but, in effect, a denial of the libel, 

defences which was referred to oath, as faid is; yet the Lords found, That 
the judge ought formally to have given his anſwer to the defences, and 
— them, and admitted the libel by his ſignature. Durie, 6th 
February 1633, Home contra Home, 


— Thepurſuer A age having 1 and decerned his tenant in his own 
iel 107%. i, court for bygone terms, as alſo in damages for riving out , Sc. 
pry Lon and no probation being led, but onl te pay — 3 not contra- 
2 ag dicting nor objecting; and, in ſupplement is deereet, taking ano- 
to deny che 11. ther decreet againſt him before the ſheriff, where no tion was ta- 
bel, ken but the baron's decreet ; the Lords reduced the decreets as 
without probation, and reponed the tenant to his defences. Fountain- 
hall, 28th December 1708, Philip contra Menzies. — Found, That 
a purſuer ought to prove his libel, tho' not expreſly denied by the de- 
fender : And a decreet was turned into a libel, becauſe the libel, on 
which it proceeded, was not , albeit the defender did not poſi- 
tively deny it in his defence, ſeeing his procurators did not expreſly ac- 
knowledge it; and the ratio was, becauſe the defence, denying the li- 
bel, is a thing of courſe, which clerks often forget to mark, or the de- 
fender's procurators to make. Harcus, ¶ Decreets) March 1682, 
Preſtongrange contra Sir John Sinclair of Longformacus. The like. 
Fountainhall, zd November 1709, Johnſtons contra Johnſton, 


Decreet muſt THE Lords refuſed to ſuſtain it as a reaſon to reduce a decreet of 
be put in the ranking, that after the date thereof, the intereſts of ſome creditors 
minute-book, ere taken in and ranked, without putting up a new decreet in the mi- 

nute-book, in reſpect that by the taking in and ranking of theſe inte- 
reſts, there was no new ſcheme or claſs made in the faid ranking, but 
they were only join'd to the claſſes of the creditors formerly ranked. 
—_ — January 1714, Lockhart of Carnwath contra Creditors 
of Kerſewell. * ; 


Contumacy. 

A Pxxson being purſued for a bloodwit, at the inſtance both of 
the procurator-fiſcal and the party wronged ; and being fin'd only for 
contumacy, this fine was found to belong to the judge alone, and that 
he might diſcharge the ſame after ſentence ; for the Lords. found, That 
the judge might have tried the fact, altho' the party compeared not, 
and might have puniſhed him, and appointed ſatisfaction to the party 
hurt; but no trial being taken of the fat, no cenſure could paſs upon 
the party for the ſame, fo that the pain being for contumacy only, no 
part thereof could belong to the complainer, who might purſue for 

| damage 


— 
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damage and intereſt, notwithſtanding of the forefaid ſentenee. Durie, 
26th November 1633, Lindſay contra Fairfoul. 


Holden as confeſſed, 


A DrecREET at the inſtance of * wn, Ry ay. — What if the 
confeſſed, a promiſe to a to e ano- Puriuer wt 
ther, was wy upon this nd, That the bond granted by cheat ore 
principal debitor was heretable, and therefore the executors had no 
right to purſue for it, and the defender might, impune, neglect to 2 

when the purſuer had no right, albeit it was alledged, That 

me perſons who were executors were alſo ſerved heirs to the defunct, 
which the defender was not bound to regard, ſeeing the purſuit, as 
ſaid is, was at their inſtance qua executors. Durie, 2d July 1628, 

Wilſon contra Hay. | 


I a purſuit againſt a pupil and his tutor for mails and duties, the Who may 
| — 4 being — role tutor's oath, he refuſed to depone ; it nog 
was found he could not be holden as confeſſed, not being the party, 
but conveened qua tutor, but that he might be forced to depone by 
horning and caption as other witneſſes. Stair, 27th June 1665, Cant 
contra Loch. | 


A Man twice ſuminoned, perſonally apprehended by a meſſenger, Citation pri 
to give his oath of calumny, and not compearing, was holden as con- e 
feſſed, without any other adminicle or ſupplement of probation. Had- 
dington, ad December 1609, Ld. Airth contra Lord Elphingſton. — 
The Lords refuſed to hold defenders as confeſſed, who were ſummon- 
ed to give their oaths by the ſummons of continuation until they were 
of new ſummoned. Hope, (Probation by oath) 28th March 1616, Ld. 
Balmanno contra Pariſhioners of Forden. Hope, (Probation by Oath) 

July 1616, Glendinning contra Tenants of Parton.----A decreet of 
an inferior court was turned into a libel long after the defender's death, he 
being held as confeſſed, and yet no citation pro confeſſo. 21ſt December 
1732, Robertſon contra M*Kenzie, ---- A debitor was not holden as 
confeſſed, not being perſonally 1 the execution only bear- 
ing, That the meſſenger came to his houſe, and knew he was within, and 
was forcibly kept out by his wife, and thereupon proteſted that the de- 

——1 might be holden as perſonally ee for it was thought, 

hat holding as confeſſed being a ſolemn and important certification 
liar to Scotland, this aſſertion of the meſſenger's in his execution 

ſhould not be ſufficient, not even to make a N evidence a- 

gainſt the defender, obliging him to prove alibi; but the Lords grant- 

ed a new warrant to cite the defender at the mercat croſs, under certi- 
fication to be holden as confeſſed. Stair, 5th July 1670, Lindſay con- 
tra Inglis. ---- But where the execution bore, That the meſſenger was 
refuſed acceſs, becauſe the party was unwell, this execution was ſu- 
ſtained to make the party be held as confeſſed. Stair, 5th February 

1676, Hepburn contra Ld. Hilton. Parties out of the country 

may be held pro confeſſo, upon a citation at the mercat croſs of Edin- 

4 3, Sc. becauſe there can be no perſonal citation in this caſe. Goſ- 

ford 2oth June 1673, M\Ewar contra Verner. Forbes, 3d July 1707 
wowed 2 2 2 och 
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Kinloch contra Forbes. Stair, Dirleton, 4th July 1676, Buchanan con- 
tra Logie. But in this caſe, if the party be alive, he will be repon- 
ed upon his 9 Stair, Dirleton, ibid. A man having fled 
and abſconded, after his creditors had cited him upon a ſummons exe- 
cuted at his dwelling-houſe ; the Lords allowed them, before calling 
of the ſummons, a warrant to cite the fugitive edictally at the mercat 
+. croſs of the head-burgh of the ſhire, where he dwelt and haunted; in 
, order to hold him as confeſſed upon the libel, if he fail'd toappear when 
it ſhould happen to be called. Forbes, 22d November 1712, Duke 

of Montroſe and others ſupplicants contra Rob Roy, 


Party held APART having deponed non memini upon a recent fact of his own, 
as an th up- whereof he could not be — 7 1 t, he was thereupon holden as 
memini, confeſt. Stair, Dirleton, 6th February 1675; Irvine contra Carru- 

thers. — A promiſe of payment being referred to the defender's oath, 
and he having deponed non memini; the Lords held him as confeſt, un- 
leſs he would be poſitive before extraCting, it being factum proprium, 
within two years. Harcus, (Oaths) February 1682, contra 
Littlegill. 8 


EfeQofbe- IN a ſpuilzie the defender refuſing to give his oath of calumny, and 
ing veld as thereupon being holden as confeſt ; the Lords found, That this ſuperſeded 
any probation by witneſſes, either of the poſſeſſion or ſpuilzie. Colvil, 
6th February 1579, Cuningham contra Ld. Kerſe. — A libel being 
4 referred to a defender oath, and he holden as confeſt, and thereafter 
ſuſpending; the Lords found, That his oath, not only could not be 
now taken, in reſpect of the ſentence, but that he now deferring 
the verity to the purſuer's oath, the purſuer was not bound to ſwear. 
Durie, 16th June 1629, Ld. Coil contra Ld. Lochbouie, — A de- 
creet of ſpoiliation of teinds, wherein the tenants were held as confeſt 
upon the quantities libelled, which were apparently exorbitant, was re- 
ſtricted to the quantities contained in another decreet, obtained by the 
ſame purſuer for other , years, and proved by witneſſes. Durie, 
26th January 1628, Ld. Drum contra Tenants of Ld. Leſmore. — 
A decreet in abſence, holding the defender as confeſt for exorbitant pri- 
ces, far above the fiars, with an appriſing following thereupon, was re- 
ſtrifted to the fiars. Stair, 17th December 1680, Clark contra Sharp. 


If parties A SENTENCE for not compearance, holding the party pro confeſſo, 
ed Agaiaſt be. being paſt, the Lords found, That he might be reponed to his oath, 0 
ing held as and the decreet reduced, he having proved, That when he was ready 
confeſt? to take journey to compear, he was hi by infirmity of body and 
vexation of Geese. icolſon, (Pro Cunfeſſo) 26th June 16 10, Ld. 
Merton contra Elliot. One cited edictally as out of the king- 
dom, was reponed to his oath againſt a decreet holding him confeſt in 
abſence, nothing having followed on the decreet. Durie, 2d March 
1630, Wright contra Wright. The Lords, contrary to their con- 
Nant praQtique, reponed one holden pro confeſſo, to his oath, after three 
or four years, becauſe he was abſent in Muſcovy, where he could re- 
ceive no account. Auchinleck, (Probation by Oath) ad March 1630, 
Wright contra Wright. -— A point being referred to a party's oath, 
and he holden as confeſt, and, in a ſuſpenſion of the decreet, excuſing 
his contumacy by ſimplicity and ignorance, and alledging, That he 


Procels. 


8 
— 


came within a day or two after ſentence, to have given his oath, but 
was not heard, becauſe the decreet was extracted. The Lords; altho' 
it was not verified that he came within ſo few days after ſentence, and 
without reſpect to this reponed him to his oath, but ordained him to pay 
a large ſum for the party's expences. Durie, 25th February 1637, Dun- 
can contra Fraſer. ----A defender being holden as confeſt for not com- 
pearance upon alledged intromiſſions, ſoon after ſuſpended, but died be- 
fore the ſuſpenſion was diſcuſſed ; the Lords conſidering the decreet was 
in abſence, and ſuſpended de recenti, and that the defunct had ſworn up- 
on deathbed, before miniſters and others, that he never intrometted with 
the money; they turned the decreet into a libel, Stair, 21ſt November 
1672, Graham contra Smith. A party being purſued on his promiſe, 

a day taken to produce him to depone, and in regard he was valitudi- 
nary, a commiſſion being given to his own procurator to take his oath ; 
but when they came, the ſervant refuſing them acceſs, in reſpect of 
his ſickneſs, whereupon they taking inſtruments, and the inferior 
judge holding him as confeſt, and he dying within a few days; the 
Lords, in a purſuit againſt his heir on the paſſive titles, refuſed to re- 
pone him againſt the decreet, holding his father ſo circumſtantially as 
confeſt, Fountainhall, 11th February 1710, Mackie contra Paton, 


Tur Lord Rutherford being holden as confeſt, and reponed by If a party 
way of ſuſpenſion, on this reaſon, That he was out of the kingdom IT 
animo remanendi ; a new term was aſſigned, and a commiſſion granted befor 


to take his oath ; but before the day in the commiſſion came, he died, bis oath? 


upon which the charger inſiſted to hold the defunct as confeſt, ſeeing 
he had not deponed negative. Anſwered, for the now Lord Ruther- 
ford, That the reponing his brother to oath, put him in the ſame con- 
dition he was, ore the decreet holding him as confeſt ; and there- 
fore the charger muſt prove his libel: The Lords, before anſwer, or- 
dained the interlocutor to be ſeen; whether he was reponed ex gratia 
to purge his contumacy, in which caſe it appeared juſt, that the party 
not having deponed conform to the faculty given him, the preſumptive 
confeſſion ſhould hold as probation againſt his heirs and executors ; or 
if the decreet was turned into a libel, upon ſome nullity or informality, 


in which caſe the contrary would obtain. Harcus, (Oath) FJanu- 


1686, Wright contra Lord Rutherford. And it a ing, 
That the reaſon of reponing my Lord was an objection againſt the ex- 
ecutions; the Lords found the preſumptive confeſſion 22 militate 
againſt the defender. Bid. — The defender in a forthcoming, ha- 
ving ſuſpended a deereet, holding him as confeſt, and the charger not 
having infiſted, the ſuſpender died ſome years after, without craving 
to be reponed, and the defender's heirs being purſued, they craved to be 
reponed againſt the faid decreet ; which the Lords refuſed, ſeeing now 
the charger had loſt the benefit of the defunct's oath, as to what he 
was debitor in, the time of the arreſtment, and there was no nullity in 
the decreet.  Harcus, (Oaths) February 1688, Craick contra Wil- 
ſon. — A libel being referred to the defender's oath, and the term 
circumduced, he appeared before decreet and offered to depone, but 
the act not being there, it was referred to another time, the party ha- 
ving died in the interim, the Lords refuſed to give out the decreet, ſee- 
ing the defender had purged his former mora 5 making faith and of- 
Vor. II. * fering 
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Aicatæ after litiſconteſtation. 
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ne, after which the term behoved of new to be circumdu- 
Fountainhall, 21ft * N Kincaid contra Blair. 


Order of 
THe Lords refuſed to allow - an exce rei ju- 
yo gpm xe Colvil, 

May 1583, Lady — contra Tenants. — One being pur- 


ſued before an inferior court for a debt he had before ſuſpended, and 
having proponed defences, upon which litiſconteſtation was made, and 
thereafter raiſed advocation upon incompetency and iniquity, in ſo far 
as the defence of lis pendens, before the Lords, was unjuſtly repelled ; 
the Lords found, That ſuch a defence muſt be , not being 
poned before litiſconteſtation, ſeeing primus actus udicii e judicis ap- 
Probatorius. Harcus, ( Advocations and Advocates) June 1681, 
Wilſon contra Hay. 


Tux Lords refuſed to admit a dilator upon a depending ſubmiſſion 
to be proponed after a peremptor ; and the defender's proponing it pe- 
remptorie, r 
— (Dilator) 2oth January 1614, Gordon and Chalmers contra 
Gordon, — In a reduction and improbation at the inſtance of a po- 
fterior againſt a prior „ in wt after taking terms, the de- 
fender no becauſe the purſuer was not infeft ; the 
this dilator not competent in the preſent ſtate of the pro- 
the defence. Har- 

cus, (Improbation and Neduction) 13th July 1688, Mr. Burnſide con- 
tra va Gated won A A party was to improvethe EXECU= 
tion of the ſummons by way of exception, notwithſtanding he had ta- 


der ey wy 


Lords 
ceſs, after the taking of terms, and therefore 


6 ed thereof, not only by his firſt 4 —— but by ſeek- 
procuring an incident f 'Froving fon peremptor exceptions, 
—— had omitted to propone n of improbation fempore li- 


tiſconteſtate. Hope, — 23d June 1612, Rae contra Lord 
Kellie. --— In a reduction and improbation the defender having com- 
peared in the firſt inſtance, and not having objected againſt the execu- 
tions, but having taken terms to produce, . full 
terms; it was found, That a decreet of certification 


could not be ioned in the ſecond inſtance by impr — 'the 
executions z. for many times decreets proceed agninſd parties not cited, 
but compearing for their intereft, 9 . and if par- 


e ee — 
be 5 — by lee ee, d fub periculo cauſe, if 
e exclu ſententiam, the fame will be repel- 
ed if the purſuer admit not thereof, but will be reſerved by way of 
action of tion, in which caſe the purſuer muſt 8 
preſerve his executions ; but if no objection be made by the defender, 
who thereby fuſcipit judicium, and decrect in foro w, it is not 
r DT ets Sr, 23d July 1674, Jami- 


Propening A Pacror being purfued for his intromiſfions, and litiſconteſtation 


__ bo how 
far it implies Cn 
an acknow- 

ledgement of 


the libel 2 


having been made upon a ſeparate defence, in which the defender ſuc- 


which might occaſion a new proof, and conſequently two litiſconteſta- 
tions 


—— 8. 


tions in the ſame cauſe; but the Lords thought it were receiveable if 
the defender ſhould inſtantly offer to verify by the purſuer's oath, that 
the rents ſought were intrometted with by himſelf, or his other factors. 
Stair, 13th ber 1664, Lord Rollo contra his Chamberlain. — 
A donatar of eſcheat purſuing intrometters with the defun@ rebel's 
goods, the defence was, That the goods did not belong to the defunct, 
upon which a proof was allowed, and an act extracted; but the de- 
fenders having failed to prove their alledgeance, they recurred to ano- 
ther defence, which was, to refuſe that they had intrometted ; and it 
was pleaded, That a defender's ren men, For the proof of his defence, 


does not exoner the purſuer from proving his libel. It was anſwered, 
The defence made, That the goods belonged to a third party, was a 


virtual acknowledgement of the intromiſſion, for the defenders could 
have no intereſt to propone this defence, unleſs upon the ſuppoſition of 
their intromiſſion; the Lords repelled the defence. Fountainhall, 26th 
December 1695, Faa contra Niſbet.---A defender in a ſpuilzie ſuccumb- 
ing in the or proof of a ptor exception, is not allowed, 
thereafter, to deny the libel, but the ſpuilzie being held as committed, 
the avail and quantities may be inſtantly referred to the purſuer's oath. 
Balfour, (Spur/zre) 16th June 1 547, contra Logan. — The like 
with regard to a yment of furniſhing made to the defender. 
Gosford, 6th February 1672, Hall contra Spreul. - After proponing 
a 2 defence, the defender is not at liberty to deny the paſſive 
titles. Dirleton, 13th December 1 Stair, 


667, Rioch contra . 
6th November 1669, Scot contra ſs upon the 


9 In a P 
paſſive titles, the heir founding a defence upon partial payments made 


to his predeceſſor; it was found, That he was not at liberty thereafter 


to deny the paſſive titles, for he could have no intereſt to plead theſe par- 
tial payments, unleſs upon ſuppoſition he was to be liable for the ba- 
lance. Fountainhall, 16th February 1697, Marquis of Tweddale 
contra Durie, — The like, where the partial payment was proponed 
in a declarator of extinction, July 1729, Johnſton contra Logan. 
A defence, which reſolves into a denegatio actionis, or that the 


purſuer has no ground of action, will not conclude the defender as to 


the paſſive titles, becauſe to a purſuer, who has no claim, he is not 
bound to fay, whether he — — or not. Dirleton, roth December 
1674, Ld. Auchintoul contra Innes. _—. The Lords found preſcription 
ſuch a peremptory defence, as that the proponing of it infers acknow- 
ledgement of the paſſive titles. Fountainhall, 18 2 1696, Stewart 
contra Ld, Lamount. ple, Forbes, 11th February 1713, 
Lundy contra Lord Sinclair. Dalrymple, Bruce, 23d June 171 5, For- 
ret contra Repreſentatives of Carſtairs. — An apparent heir, who was 
purſued on the paſſive titles, having proponed this defence, That 
the bond purſued on was null by the act of parliament 1681, as want- 
ing the writer's name; the Lords found, That he might propone it, 
without acknowledging the paſſive titles. Fountainhall, 21ſt Novem- 
ber 1704, Ld. of Coſcbum contra Ld. of Craigdarroch.— A party 
having been ordained, by the Lords interlocutor, to denude of a right 
as lawfully charged to enter heir to his mother; and he then repreſent- 
ing by petition, That the interlocutor went upon a miſtake, for there 


were no letters of general charge to enter heir, nor executions thereof 


produced; the Lords found no proceſs on this informal libel, tho' it was 
alledged, That peremptories being 1 in the cauſe, and interlo- 
a = "YC cutors 
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cutors in preſence thereupon, the defender could not be allowed to recur 
to a dilatory, nor to deny the paſſive titles. Fountainhall, 10th, No- 
vember, Forbes, 13th December 1709, Earl Lauderdale contra Lord 
Yeſter.--- In a proceſs upon the paſñve titles, the apparent heir, not di- 
rely denying the paſſive titles, but entring into a fubmiffon about the 
validity of the claim; it was found, That this ſubmiſſion, wherein the 
defender was deſigned heir to his predeceſſor, tho' nothing followed 
thereupon, was ſufficient to prove bim heir, as to that — allenarly. 
Haddington, 21t. November 1610, Weir contra Cleland. 


Exceptio fals Ty an action of ſpuilzie at the inſtance of a tenant, who had a tack, 


— the defenders having peremptorie offered to improve the tack, and the 


pane having thereupon proteſted for condemnator, in caſe the de- 
nder ſuccumbed in the improbation, and that he might not further 


be bound to prove his libel; the Lords admitted the fame. Mait- 


land, 28th April 1554, Stewart contra An inſtrument or 
deed of ion, — offered to be improved by the defender, and he 
ſuccumbing in the probation, and thereafter proponing nullities thereof, 
Viz, That it was not regiſtred, &c. the Lords, nevertheleſs, ſuſtained 
the reverſion, becauſe, by proponing improbation, he had paſt from 
all other defences. Colvil, 20th March 1573, Lord Oliphant contra 
Oliphant. ---- After ſuccumbing in an improbation of a bond, the de- 
fender was allowed to propone compenſation againſt it, tho he would 
not be allowed to propone / > 689th which would be inconſiſtent with 
his former alledgeance of falſhood, which compenſation is not. Stair, 
19th June 1677, Binnie contra Gibſon, Dirleton has this deciſion 
20th June, and obſerves it a little differently. A party having propon- 
ed falſchood againſt an aſſignation, produced as the purſuer's title; and 


the act for abiding by being extracted, and the money conſigned, the 


, nevertheleſs, proponin yet divers other defences; Lords 
found, That the proponing of falſhood does indeed debar the proponer 
from quarrelling or objecting any nullity againſt the title, or writ cra- 
ved to be improved; but that it can never cut off the defence of pay- 
ment, or the like; and therefore the Lords here declared they would 
receive other defences, which did not concern the title, notwithſtand- 
ing the brocard, exceptio falſi eſt omnium ultima, Fountainhall, 8th 
July 1697, Forreſter contra Rowat. 

WHERE falſchood is proponed by way of action, in a libel contain- 
ing both reaſons of reduction and improbation, the purſuer may inſiſt 
Jointly on both. Stair, 22d February 1676, Ld. Innes contra Gordon. 


Dilatory Defence, if it muſt inſtantly be verified ? 


DiLaTor muſt be inſtantly verified. Stair, 10th February 1663, 
Crawford contra A defender offering to ur e the executions 
of the ſummons, it was objected, That this was a dilatory defence, not 
inſtantly verified, and the defender proponing it as a peremptor defence, 
ſo as to be concluded, if he failed in the probation; the Lords ſuſtain- 
ed the defence proponed peremptorie, and allowed the defender terms 
to prove. Durie, 2d July 1630, Earl Home contra Stewart. A 
deed conveying lands in I being challenged in a reduction and im- 
probation as forged, the defence was, res judicata, the defender 1 

n 


been aſſoilzied in a like proceſs intented againſt him by the purſuer, 
before the Iriſh judges. Anſwered, This is a dilatory defence, which 
muſt be inſtantly inftrudted. Replied, Thedefender is willing to pro- 
pone it as a peremptory, ſo as, if he ſuccumbs, he ſhall have no terms 
to produce. The Lords, notwithſtanding, refuſed to ſuſtain the res 
53 in initio litis, to bar production, unleſs 3 inſtructed; 
but reſerved the fame till after production. Stair, 6th February 1672, 
Murray contra Murray. In a reduction at the inſtance of an ad- 
judger, of a voluntar right granted after citation, the defender refuſed 
to take a term, alledging the purſuer's adjudication was null, being up- 
on a charge to enter heir; and it was offered to be proved, there 
was a nearer heir at the time than the perſon charged; the Lords found 
the alledgeance not receiveable hoc loco, being only proponed dilatorie, 
elſe all the conſummate diligences in Scotland might be ſtav d off by ſome 
ſuch objection; but if the defender would propone it peremptorie totius 
inſtantiæ, they declared they would conſider it. Fountainhall, 6th 
December 1693, Keiths contra Burnet. 

Tuo' minor non tenetur placitare be a dilatory defence, yet the Lords 
require it not to be _— verified, but grant a term for proof, Stair, 
24th February 1676, Kello contra Kinnier. 


Incident Diligence. 


Tur Lords found, That if a man proteſt not for incident diligence ought to de 
at litiſconteſtation; he cannot get it received at the term of probation, proteſied for | 
Haddington, 8th March 1606, M*Brair contra Carruthers. — Thea 


Lords refuſed a ſecond diligence upon 60 days to ſummon witneſſes 
forth of the kingdom, becauſe at the time of litiſconteſtation, and aſ- 
ſigning a day to prove his exception, the ſaid defender did not proteſt for 
ſuch 1 againſt witneſſes being forth of the realm, =" = would 
they admit him to give his oath that they were neceſſary witneſſes, be- 
cauſe he did it not at the beginning, and alſo refuſed to grant him a 
commiſſion for examining the witneſſes that were out of the country, 
altho' he offered to bring back the report thereof before. expiring of 
the diligences againſt the witneſſes within the kingdom. Spotiſwood, 
(Incident Diligence) 23d November 1626, Watſon contra Lord Ho- 
lyroodhouſe. An incident uſed by a defender, was ſuſtained, being exe- 
cuted upon 60 days againſt ſome parties out of the country, altho', at 
litiſconteſtation, he proteſted not for an incident upon 60 days, nor 
then declared, That the parties were out of the country; only the 
Lords ordained him to make faith, that he had juſt cauſe to uſe that 
incident againſt thoſe perſons, and that they were neceſſary parties. 
Durie, 2oth January 1627, Dunbar contra Tenants. — Yet, in a 
like caſe, the Lords refoled ſuch an incident ; but upon offer to make 
faith that the party at litiſconteſtation knew not that the perſons were 
out of the country, a long day was aſſigned to the party uſer to lead 
all his probations of the exceptions, for which the incident was uſed, 
during which time he might execute his incident againſt all parties cal- 
led therein. Durie, u/f. February 1629, Muir contra his Tenants, 
hut thereafter ſuch an incident was utterly refuſed, altho' the par- 
222 to make faith as above, becauſe he proteſted not for it at the 
term, nor did he ſummon them at that term, albeit he then ſum- 
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moned others who were then out of the country, againſt whom he 
then proteſted for an incident upon 60 days. Durie, 26th January 
1630, Roſs contra . | 
Will not be A Man, for _ the irritancy of a tack, having taken inſtru- 
granted © 7*- ments upon his offer of the rent, was refuſed incident di igence for re- 
own writ, covering theſe inſtruments from the notary, becauſe, they being his 
own evidents, ſhould have been extracted by him in due time, unleſs 
he would make faith that he had juſt cauſe to uſe the incident, and 
ſhow probable cauſes of his want of the inſtrument. Haddington, 
12th June 1611, Seton contra Seton. — In a proceſs of abſtracted 
multures, an Exception being proponed by the defender, That both he 
and his author were infeft in their lands cum molendinis & molituris, 
prior to the purſuer's infeftment ; the Lords, altho' they found the ex- 
ception relevant, yet refuſed incident diligence againſt alledged havers 
of his ſaid author's evidents, it being preſumable that the ſame were 
in the defender's own hands, he having acquired his right from that 
ſame author, who probably delivered to him all the evidents of theſe 
lands. Durie, 6th February 1622, Grier contra Maxwell. ---- Inci- 
dent will not be granted in an improbation to the defender for his own 
evidents, nor will an exception be admitted to him, alledging them 
to be in the hands of any, unleſs it be in the purſuer's 4 Had- 
dington, 4th March 1612, Ld. Lochinvar contra Drumlanrig. 


Writs in the IN an improbation, the defender craving an incident, and the pur- 
mac og ſuer craving his oath to declare what he had in his own hands; the 
hands who Lords found, That the defender muſt firſt both depone and produce 
dent, ſuch writs as he confeſſed, before the incident could be granted for 

the reſt, but a reaſonable day was aſſigned to him to 1 ſuch as 
he confeſſed. Spotiſwood, (Incident Diligence) 7th February 1628, 
Earl Mar contra Vaſſals. Auchinleck, (Incident Diligence) 14th Fe- 
bruary 1629, inter eoſdem. 


A ſecod IN a proceſs of ſpuilzie, where deſtroying and eating up of grow- 
incident dili- ing corns was libelled; after probation by witneſſes, and a ſecond dili- 
—.— * gence run againſt others; the Lords, upon the purſuer's application, 
cite new wit- granted him a new diligence againſt others not mentioned in the firſt 
neten d che iligence, upon his making oath, that noviter venerunt ad notitiam; 
fr, but this the Lords declared to be againſt common form, and only in- 

dulged in this caſe in odium tam atrocis criminis. Colvil, Ja- 
nuary 1589, Karkettil contra Dickſon. — In a proof of death-bed, 
there being only two witneſſes cited, one of them was caſt and the o- 
ther died, the Lords granted a new incident diligence againſt other 
witneſſes, this being caſus inopinatus & improviſus. Fountainhall, 17th 
December 1686, Smiths contra Lady Ninewells.---- The Lords found, 
after Niddrie had led witneſſes, and ſeen what they had deponed, he 
could not now crave others he condeſcended on to be examined, not 
being in his former diligence, tho' he offered to depone that they were 
noviter venientes ad notitiam, and that it ſhould not ſtop the adviſing 
of the cauſe, for this might open a door for bribery and ſubornation 
of new witneſſes, where he ſaw the former had not as he ex- 
pected. Fountainhall, 23d December 1692, Wau of Niddrie 
contra Kers. Parties who were to prove a point pro ut de jure, 
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repreſenting by petition, that their witneſſes were either dead, or gone 
out of the _ after they were, by their Lordſhips extracted act 
and diligence, cited, or were caſt upon egal objections, craving there- 
fore warrant to cite others in their room, who were come to their 
knowledge ſince; the Lords found this to be againſt form, and a bad 
preparative, which might open a door to ſuborning and picking out of 
witneſſes, and therefore refuſed the deſire of the petition. Fountain- 
hall, 16th July 1706, ſupplicants. A conjunct probation be- 
ing allowed for trying a party's condition on death-bed, and one of 
the parties having cited a material witneſs, but afterwards ſhunning to 
adduce him, whereupon the other party complained that he was there- 
by deprived of the opportunity of putting croſs interrogatories to him, 
and therefore craving, That either he who cited him might examine 
him, or give the plaintiff the uſe of his act to cite him; it was found, 
That a party could not be compelled to uſe any witneſſes but whom 
he cated, and therefore refuſed the deſire of the bill as informal and 
irregular, Fountainhall, 7th February 1711, Campbell contra Far- 
uhar. 

! A Tzxm being aſſigned to prove with continuation of days, a di- 
ligencetaken out any time before circumduction of the term, is ſuffi- 
cient. Stair, 5th July 1676, Muir contra M Aulay. 


Proof led before Genn 


Ix a ſpuilzie firſt intented before the Lords, they having granted 
commiſſion to certain inferior judges, before whom the libel was ad- 
mitted to probation, it was found, That, without applying to the Lords, 
theſe commiſſioners might grant commiſſion to others to examine wit- 
neſſes. Colvil, Ma 1582, contra i 

A PARTY who was fickly, and paſt 70, and living in Zetland, be- 
ing to ſerve heir cum beneſicio to one whoſe lands lay in Aberdeen ſhire, 
and petitioning the Lords for a commiſſion to depone upon the inven- 
tary in Zetland, leaſt the year ſhould elapſe; and the ſea being infeſted 
with privateers, and the ſheriff of Aberdeen refuſing him a commiſſi- 
on; in this new and unprecedented caſe, being the firſt of this kind 
that was demanded ſince the act of parliament 1695, the Lords yield- 
ed to a commiſſion, and the next queſtion being, Whether they, or 
the ſheriff by their authority, ſhoul t it; they at length thought 
fit to direct it ſtreight to the Stewart-depute of Zetland themſelves, to 
be reported to the ſheriff of Aberdeen ſhire ; but laſtly, the occaſion of 
a fleet going thither preſently offering, which could not be expected 
for a long time again, therefore, leaſt the year ſhould expire in the 
mean time, the Lords made a further ſtretch on this ſpeciality, and 
diſpenſed with its being read in the minute book, tho', regularly, no- 
thing can be extracted till 24 hours after it has been read there, to 
give due advertiſement to all parties concerned. Fountainhall, 17th 
June 1710, Mowat of Hanmar ſupplicant. | | 

- THe purſuer applying to have the defender held as confeſſed upon 
his failing to compear to depone upon the libel, which had been re- 
ferred to his oath, and it being repreſented for him that he was under 
diligence, and could not fafely appear, the Lords granted commiſſion 
to any judge the purſuer pleaſed, to paſs to ſome private place, * 
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the defender might fafely depone, Durie, 8th June 1624, Strachan 
contra Scot, 


Proof taken to ly in retentis. 


88 In a proceſs againſt a minor, qui non tenetur placitare, found, 
for chis appli- That the depoſitions of witneſſes might be taken to ly in retentis, if 
cation. need be, —_ wry _—_ major, the witneſſes being old or vali- 

tudinary. Newbyth, 3 iſt Jan 1665, Kelly contra Home. Goſ- 
ford, 6th January 1 55 I, WAL 1 Kinnier, — The like, in the 
caſe of the reduction of a diſpoſition obtained by extortion, the witneſſes 
being tenants or ſervants to the defender, in hazard of being put 
out of the way. Stair, 13th January 1676, Ld. Caſtlemilk contra 
Whiteford. ----- A party who had raiſed reduction and improbati- 
on of a bond granted his father on death-bed to his own ſiſter, 
having petitioned that the witneſſes oaths for proving the quali- 
fications of the truſt and reaſons of reduction, might be taken to ly 
in retentis, tho' the witneſſes were neither old, valetudinary, nor 
going out of the country; the Lords thought it more regular to ex- 
amine ex officio, after the cauſe ſhould be debated, and therefore cal- 
led the defender's procurators, to ſee if they would inſtantly anſwer 
the reaſons of reduction, and qualifications of truſt, but thought, That 
if they declined, the Lords had latitude enough, in this circumſtantiate 
caſe, to examine witneſſes before anſwer ; and accordingly, on their 
refuſing to debate, the Lords ordained the witneſſes to be examined. 


Fountainhall, 2 1ſt February 1696, Earl Southeſk contra Viſcount 
Stormont, 


In improba» IN an improbation of a ſaſine, the queſtion being whether the wit- 
. neſſes could be examined before the party ſubſcribed his abiding at the 
ſaſine; the Lords ordained the witneſſes to be examined, reſerving to 
themſelves at adviſing to conſider what their depoſitions ſhould ope- 
rate, Fountainhall, 12th June 1678, contra © ee 3 WD 
Lords were divided, whether the depoſition of a witneſs in an impro- 
bation could be received to ly in retentis before the reaſons came in to 
be debated in courſe, and it carried in the affirmative. Fountainhall, 

zoth July 2700, Earl Annandale contra Dalziel. 


If allowed TR Lords refuſed to allow witneſſes to be examined to ly in reten- 
before the day fis, tho they were going out of the country, and a proceſs was raiſed 
* by the party who craved the ſame, in reſpect no litiſconteſtation was 
made, nor ſo much as the days run that the defender could be obliged 

to anſwer to the petition, and the defender was then out of the country. 

Durie, 2oth February 1629, Blyth contra Trotter. — The like, 

where the ſummonſes were not executed, and ſo no dependence. Dirle- 

ton, 4th February 1675, Cranſton contra Ker. — The Lords, upon 

a bill, ordained witneſſes to be received before litiſconteſtation, and 

their depoſitions to ly in retentis, becauſe they were in town for the 

reſent, & ſenes valetudinarii, & peregre profecturi, and upon ſuch 

| like conſiderations they declared that _ might be received witneſ- 

ſes in hoc ſtatu. Dirleton, 12th June 1667, Mitchel contra Mitchel. 

na reduction upon the head of death-bed, the Lords allowed the 


depoſitions 
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depoſitions of witneſſes to be taken to ly in retentis, tho' it was before 
the day of compearance, and no allegation made, that the witneſſes were 
old or valetudinary, or that there was a penury ; for the Lords thought, 


tho' many witneſſes were called, there _ be few who truly knew 


the defunct's condition, and theſe might be removed out of the way, 
by death or by colluſion, Stair, 16th February 1669, Creditors of 
Balmerino contra La. Coupar.-—A party having raiſed a proving of the 
tenor of a diſcharge, and petitioning, That the examination of ſome 
of the witneſſes might be taken to ly in retentis, becauſe they were 
old and valetudinary, &c. the Lords refuſed it becauſe of the ſtate of 
the proceſs, it being only executed for the firſt diet, and the ſum- 
mons yet blank, nor were the adminicles libelled or filled up. Foun- 
tainhall, gth December 168 5, Hamilton contra Maſter of Balmerino. 
— Upon great ſuſpicion of practices uſed to impetrate from a perſon 
of quality a diſpoſition of a whole barony to his Lady, in prejudice 
of his heirs ; the Lords, upon application of the heir and creditors, al- 
lowed two of the inſtrumentary witneſſes, yet alive, to be examined, 
to ly in retentis, whether it was read to him, whether he knew what 
he was ſigning, &c. and this, notwithſtanding both the preſent heir 
and his father, the diſponer's brother, had ratified the right; and al- 
tho' a reduction was now raiſed, yet it was neither ſeen nor returned. 


Fountainhall, 28th February 1696, Earl Lauderdale contra the Dut- 
cheſs. 


Ox x of two witneſſes to a private marriage, being at the point of Summar ap- 
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death ſeven miles from Edinburgh, and the legiti of the party plication in 


(who was a perſon of quality, and born long before the marriage of = EO 


his father and mother) depending upon that witneſs's depoſition, the 
party's ſervice depending before the Macers, and the heirs of tailzie 
objecting againſt him as a baſtard ; the Lords, upon the party's peti- 
tion to have the witneſs's oath taken to ly in retentis, granted the ſame, 
without either appointing it to be ſeen, or to abide the minute-book, 
the petition being preſented on a Saturday, which made periculum in 
mora, Fountainhall, 24th June 1710, Earl Winton ſupplicant. 


Reprobator. 


Fou xp,; That a reprobator of witneſſes cannot be received, tho e- Muſt be 
ver ſo clear, before pronouncing the decreet, but only if proteſtation veſted for. 


has been admitted, which may afterwards be inſiſted on. vil, 

June 1580, Biſhop of Murray contra Ld; Weſter-Weemyſs. — Re- 
probators are not . but when proteſted for re integra, when 
other witneſſes may be adduced. Stair, Fountainhall, 6th February 
ka contra Irvine, Stair, 3zoth July 1668, Ld; Milton con- 
tra Lady Milton. Dirleton, 22d June 1676, Irvine contra Irvine. 
Home, November 1683, Falconer, 25th February 1684, New- 
ton contra Pope. — The purſuer of a cauſe before an inferior court, 
in which there was an act before anſwer pronounced, having advocated 
the ſame before the proof was concluded; and among other reaſons of 
advocation, having objected againſt one of the witneſſes by way of repro- 
bator, the Lords repelled the reprobator, in regard it was not particular- 
| lyproteſted for at the examination of the witneſs ; for, tho the purſuer 


had proteſted in general for reprobators before leading the proof, that 
Vor, II, 3 C ſtep 
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ſtep could ſignify nothing, as being a matter of courſe; and ſeeing he 
allowed the witneſs to be examined without a particular proteſt, the 
objection muſt be underſtood as paſt from, unleſs he could qualify that 
it was noviter veniens ad notitiam; and yet here res erat integra, and 
the defender might adduce more wi if this witneſs was caſt. 5th 
January 1737, Wright contra Din. — In a queſtion upon the edict 
Naute, Caupones, two witneſſes were led for the purſuer, and proved, 
that the clockbag was brought into the defender's houſe ; at adviſing - 
the probation the defender objected to one of the witneſſes, that he was 
ultroneous, and had come to the meſſenger and defired himſelf to be 
cited. Anſwered, Reprobators were not proteſted for before deponing. 
Replied, Reprobators are ſtill competent before ſentence, and the de- 
fender was abſent at deponing, being hindered by a great ſtorm, The 
Lords found 8 receivable, tho not proteſted for at the 
time. Fountainhall, 13th July 1700, Goodin contra Murray: 


or Taz Lords refuſed to admit witneſſes to reprobate teſtimonies ad- 
whoſeteſtimo. duced in a proceſs, unleſs the witneſſes whoſe fame was chiefly con- 
ny is called in cerned were cited, Stair, gth November 1676, Paterſon contra John- 


queſtion. ſtons. Stair, 18th January 1678, Irvine contra Irvine. 


Reprobator A PARTY having duly purged himfelf of partial counſel, the Lords 

den here che refuſed to allow any other probation of partial counſel. Colvil, 

witneſs has March 1583, Stewart contra Stewart. — It was pleaded, That re- 

ow query obators are only competent where the purſuer cannot inſtantly verify 
2 objeQions againſt the witneſſes, and therefore proteſts for reproba- 

| tor; but where the objections are referred to the witneſſes own oaths, 

and they purged, there is no room for reprobator, becauſe the oath is 

an oath of party deferente adverſario. It was anſwered, This oath is 
not an oath of party deferente adverſario, but a judicial oath, it bein 
pars judicis to oblige witneſſes to purge themſelves upon oath. 
as to theſe extrinſick points every witneſs is feſtis fingularis, and ſo the 
oath of the witneſs may be a proof againſt himſelf, but cannot prove 
for him; and were it otherwiſe, reprobators would be ſuſtained in no 
caſe againſt proofs led before the Lords, becauſe of courſe they make 
witneſſes purge themſelves by oath, of partial counſel and of corruption, 
&c. The Lords found, That reprobators were competent, tho' the 
witneſſes upon oath: deponed upon their own hability. Stair, 3 1 Ja- 
— 1 671, Ld. Milton contra Lady Milton. Dirleton, roth No- 
vember 1676, Paterſon contra Johnſtons. Fountainhall, 14th No- 
vember 1678, Ld. Barclay contra Towie. 


That a wit- Ax action of reprobator for ſetting aſide OY a witneſs 
1 was ſuſtained, the libel bearing, That the wi before his depoſi- 
relevant. tion had got promiſe of good deeds from the pany whoſe inſtance 
he was adduced, which were performed to bim vg, with- 
| pe gy pin ory cog agar" rg romi _— 
by the party, and received by witneſs, in to depone falſly. 
Durie, 5th March 1624, Gechin contra Cochran. 


In an action IN an action of reprobator, the Lords both allowed nefſes to be 
adele adduced in the cauſe, and the defenders oath likewiſe to be taken u- 


may be taken? pon interrogatories, becauſe they thought the cauſe was of the nature of 
| an 
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an improbation. Spotiſwood, (Reprobator) 10th March 1624, Gi- 
chen contra Cochran. 75 a 2 _— — — and =— 
to de falfly, found probable by the oath only of the party in whoſe 
— 4 ſition was. Bunte 7th July 1632, Ld. Renton con- 
tra Ld. W rn. Reprobators, tho' even purſued after ſentence 
in the principal cauſe, may be proved pro ut — Stair, Dirle- 
ton, 2oth February 1672, Ld. Milton contra Lady Milton. ---- A ſpuil- 
zie having been purſued, firſt before the ſheriff, and thereafter before 
the court of ſeflion, and ſome of the witneſſes having been led in both 
proceſſes; in a reduction of a decreet of ſpuilzie obtained before the 
court of ſeſſion, the depoſitions emitted before the ſheriff were ſuſtain- 
ed to reprobate the witneſſes, who, in their depoſitions before the court 


of ſeſſion, were found to contradict the — aa formerly emitted 
d 


by them; and this was found, tho' there be no proper action of 
reprobator, not having been proteſted for. Stair, Fountainhall, 6th 
February 1679, Irvine contra Irvine, ---- A witneſs being re- examin- 
ed, becauſe he was not purged of partial council in his firſt examina- 
tion, that he had received money to bear teſtimony, and 
was prompted by the purſuer how to depone. It was argued, That 
corruption and ſubornation was not probable after this manner, the 
latter teſtimony could never invalidate the former, otherwiſe there would 
be an open door for prevarication, and, by bribes, to engage witneſſes 
to alter their teſtimonies; the opinion of all lawiers is, that a witneſs 
may correct himſelf before his teſtimony be ſubſcribed, not after, and 
the only way is to proteſt for reprobators, and by other witneſſes to 
prove the corruption; it was found, That ſubornation or corruption of 
witneſſes could not be inſtructed by their on poſterior teſtimonies. 
Stair, 25th February 1667, Lady Milton contra Ld. Milton. -In“ a 
matter of fact, where there was penury of witneſſes, it being objected 
againſt one of them, after he had deponed, That he was ultroneous 
in coming to the meſſenger and deſiring himſelf to be cited, and fo pro- 
diderat teftimonium ; the Lords conſidering that this was nuda emiſjio 
verborum, the import whereof might be eaſily miſtaken, therefore they 
found it only probable by the witneſſes own oath, and granted diligence 
to re-examine him. Fountainhall, 13th July 1700, Goodin contra 
Murray. ---- The like, where it was objected againſt a witneſs, That 
he had declared he would ſwear beſt to them who paid him beſt. 


Fountainhall, Forbes, 17th July 1707, Livingſton contra Menzies, 


Urox a fupplication given in to the Lords, craving a command to 
the commiſſaries of Edinburgh to pronounce ſentence in the action of 
divorcement betwixt the ſupplicant and his wife; the Lords found, 
That the inviolable cuſtom was to ſtay adviſing of the proceſs and 
ſentence, where there was a reprobator depending againſt any of 
the witneſſes. Durie, 26th June 1623, hran contra Gechin. 
---- That action only is properly called a reprobator, which is, inten- 
ted to redargue the initialia of a witneſs's depoſition, in order to con- 
vict him of perjury, and thereby to annul his depoſition; and therefore 
an action af corruption againſt a witneſs, libelling upon a fact of which 
the witneſs had not purged himſelf, was found not to ſtay the adviſing 
and ending of the principal cauſe. Durie, ibid, | 
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Reprobator Tp a reprobator be proteſted for, an action of reprobator is com 
1 2 —— to — the ſame, as well as before ſentence. 
rie, 26th June 1623, Cochran contra Gechin. Durie, zd December 
- 1635, Robiſon contra White, But in this caſe the Lords appointed 
the purſuer of the reduction to conſign L. 100 to be given to the de- 
fender, in caſe the action ſhould be found groundleſs. 


"_— Pon — — 
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Judicial Steps, how far under the er of ies to be 
retracted, altered — * 


Aſter lirif- Fouxp, That after litiſconteſtation, i. e. when the defender pro- 
conteſtarion pones a peremptor exception, which is referred to his probation by in- 
nor Fllowed terlocutor, the purſuer cannot renounce the inſtance, the defen- 
to paſs from der have taken no term to prove his exception; and that abſolvitor muſt 
his proceß. pe given upon his ſo doing, or elſe that the purſuer muſt paſs from the 

whole cauſe. Colvil, 1 5th February 1575, Ld. Bargeny contra . 
—— Found, That a purſuer may "aſl * his libel before a term be 
aſſign'd for probation, altho' defences, replies, duplies, &c. be propon- 
ed, and that he may paſs from the inſtance, and raiſe another libel, re- 
founding alwiſe the defender's expences at ſight of the Lords. Colvil, 
Spotiſwood, ( Litiſconteſtation) March 1583, Knowes contra 
Irvine. — Found, That where the purſuer paſſes from his compear- 
ance pro loco & tempore, the defender ſhould not only have his interlo- 
cutor, but alſo his ſentence abſolvitor upon all a oy ns that are 
found relevant and proved. Hope, (Defender) roth June 1625, 
Dr. Jolly contra . — Found, That after proteſtation granted 
in the principal cauſe, and after citation by ordinary action of two 
ſummons to inſiſt, and after a term given and taken by the party then 
compearing, to inſiſt, he could not thereafter paſs from his compear- 
ance and be abſent ; but found, That certification ought to be granted 
againſt him as compearing. Durie, 2oth July 1636, Earl Queenſber- 
ry contra Lord Torthorwald. ---- A cauſe being ready to be adviſed by 
| = Lords, who had remitted it to ſome of their number to ſettle the 
parties, and they accordingly having given their opinion, with which 
the purſuer was diſſatisfied, and thereupon the defender craving, by 
bill, that the cauſe might be adviſed, and the purſuer offering to paſs 
from the inſtance, fmpliciter, tho' it was alledged that he could not 
now, in hoc ſtatu, it being a common proceſs ; the Lords allowed him 
to paſs from his proceſs. Fountainhall, 23d December 1685, Lord 
Pitmedden contra Reid. — The Lords refuſed to force the purſuer of 
a reduction, who had taken up his proceſs, to reproduce it and inſiſt, 
altho' the firſt term was run. Fountainhall, 11th December 1686, 
Dundaſs contra Wallace. — Defences having been proponed, and li- 
tiſconteſtation made in a proceſs of aſtricted multures; the Lords, in a 
ſubſequent proceſs, allowed the purſuer to paſs from the faid firſt pro- 
ceſs and act of litiſconteſtation, and ordained the defenders to propone 
all their defences in this purſuit, which they 8 in the firſt. 
Auchinleck, ( Litiſconteſt ation ) 18th July 1627, M*Cleland contra 


— ye 
* 
— x — 


Vaſſals of Monkland. — After litiſconteſtation, the purſuer _ 
aſſigned the debt; in a new proceſs at the afligney's inſtance, the Lo 
found, That the aſſigney might paſs from the firſt purſuit, unleſs the 
defender could inſtruct, That he was prejudged thereby. Auchinleck, 
( Litiſconteſtation) 16th March 1628, Home contra Home. An 
executor- 


. 
. — os. 
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executor- creditor inſiſting againſt a debitor of the defunct's, who was 
before purſued by the defunct himſelf in another court, in which pro- 
ceſs, there was litiſconteſtation; this was found a good defence to the 
debitor, ſo that he could not be 1 elſewhere, and the executor- 
creditor was obliged to deſert this, and take up the former proceſs; 
Stair, roth February 1663, Crawford contra : | | 
Found, That a party may paſs from his defence in a cauſe, and * ye 
ſuffer decreet to go out againſt him for null defence, altho' ante litem draw his com- 
conteſtatam he had proponed dilators, which were repelled. Colyil, pcarance ? 
| January 1584, Lord Gray contra Conſtable of Dundee. — A 
tack of. teinds being produced in a proceſs by the defender, and the 
purſuer throwing in a reduction thereof incidenter, and the defender 
offering to take up his tack again; the Lords found, That a party 
might take up any writ (not quarrelled as falſe) before alledgeances 
n, or litiſconteſtation made in the cauſe. Foun- 


were propon 
nickel, 24h January 1696, — Caſſils contra Montgomry. 


12 


Tux Lords found, That litiſconteſtation is not induced by propon- Litiſconte- 
ing a dilatory exception, altho' an interlocutor follow thereupon, but 182 
only upon proponing a peremptory one, and where the ſummons, or 
any part thereof, or a peremptory exception or alledgeance is admitted 
to the purſuers or defenders probation, Balfour, ¶ Litiſcunteſtation) 
11th February 1541, Tenants of contra Town of Selkirk. 
2oth May 1542, contra Heirs of Innerugie. —- Litiſconteſta- 
tion was found not to be made, altho' peremptory exceptions were pro- 

ned in writing, and anſwers thereto, unleſs the ſaid exceptions had 
— actually admitted, or the libel denied, or the purſuer had got the 
libel to his probation. Maitland, 23d February 1554, the Queen 
contra Ld. Caprington. ---- The Lords found, That no litiſconteſtation 
is underſtood to be made, unleſs a term be aſſigned, altho' a perem- 

tory exception was repelled, and a reply admitted. Colvil, Fe- 
þ 1583, Lady Lundie contra Go. ---- Litiſconteſtation was 
nd not to be properly made in an improbation till after production. 
Hope, (Inprobation) 18th December 1621, Lo. Dunipace contra 


Pan 


Tux Lords found, That a libel may be mended, altered, or words If the put- 
therein deleted, any time before an act of litiſconteſtation be paſt, not- arg may = 
withſtanding that defences and anſwers have been proponed. Sinclair; libel? 

th February 1541, Rutherford contra Earl Bothwell, Sinclair, 11th 
233 1541, Tenants of contra Town of Selkirk. Sin- 
clair, 17th February 1541, Earl Bothwell contra Bethune. Found, 
That after litiſconteſtation, the purſuer cannot alter or paſs from any 
part of his libel. Sinclair, 11th December 1546, the Queen contra 
the miniſter of Scotlandwell. ---- A purſuer having made litiſconte- 
ſtation upon the defender's intromiſſion, he was not in termino probatori 
allowed to condeſcend upon any other particular intromiſſion than was 
contained in the act, altho' he offered to refer it to the defender's oath 
of verity. Haddington, 28th November 1609, Henderſon contra 
Graham, ---- Found, That a general libel may be made ſpecial, cum 
proceſſu by a judicial declaration. Sinclair, Us May 1542, Com- 
ay adator of ihe priory of St. Andrews contra Tenants. * — — 
having proponed peremptory defences, which would have ſubj 
| Vo. It * 3D * 8 him 
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him to the paſſive titles, if libelled, but no L being libelled, 
ſave that of lawfully charged to enter heir, and yet no charge oduced, 
which the proponing peremptors could not iner an acknow 

of, ſince it never was; the Lords refuſed to allow the purſuer to a- 
mend his libel by 1 other paſſive titles, in order to conclude 


the defender as to theſe. Forbes, 13th December 1 Earl Lauder- 
dale contra Lord Veſter. No new concluſion can be ked to a ſum-' 


mons, aſter an extracted act, far leſs after an extracted decreet-abſolyi- 
tor. Forbes, 3d July 1712, —— n contra Ld. Newmains. 
In a proceſs of reduction and im the Lords allowed the pur- 
ſuer to eik to his libel dhe very points whereon, he infiſted , not only 
after the outgiving, but even after two acts of production were extra- 
Red in the proceſs. Bruce's MS. 28th July 1716, Ld. of Meldrum 
contra Feuars of Oldmeldrum. ---- Eje&ion being purſued after three 
years, the purſuer was allowed in the ſame pon to reſtrit his libel 
to bare intruſion, without a new ſummons. Spotiſwood, ¶ Eſecb ion) 
2d March 1627, Mowat contra Davidſon. A w (Zecken) 
Durie, 16th March 1627, Hay contra Ker. 
paſſive titles referred to the defender's oath, he acknowleyed bis k — 
miſſion with the rents of his father's eſtate, but that it was Sngulari ti- 
tubs in virtue of  adjudicativs he had purchaſed in; the purſuer 
upon this diſcovery, findirig himſelf entitled to redeem theſe adjudice- 
tions for the . ache che crrgronns and thereupon inſiſtin 
That he ſhould condeſcend upon the price, *the queſtion — i 
the defender was obliged to make this acknowledgement in the preſent 
proceſs upon the paſſive titles, or if the purſuer was to raiſe a new pro- 
ceſs, viz. a declarator of redemption ; the Lords found it unneceſſary to 
multiply N and ordained the defender to be re-examined upon 
the price id for the =o cog Fountalnhell, 236 December 
1693, Douglaſs contra Cockburn. 


Aſterltif-. A PARTY having firſt offered to improve a writ, and then alldging, 
iFalledgeanes That he had alſo a nullity to propone againſt it, which he craved mig 

may bepaſt be reſerved to him per expreſſum, in caſe he ſhould fail in the 3 impro- 

— aer, bation; the Lords refuſed to reſerve it to him, but allowed him to paſs 

admicred from his improbation if he pleaſed, and take him to his nu , becauſe 

there was no term yet aſſigned to him to improbat, before which it was 

thought there was no litiſconteſtation made in che — Spo- 

tiſwood, (Inprobation) 5th February 163 5, Ker contra Forſyth.— 

Improbation being * by way of defence againſt a bond, and a 

term aſſigned to prove: Before the act was extracted, cho the term was 

come, the was allowed to propone payment ; tho' it was ob- 

* That exceptio falfs eſt omnium ultima, after which no other could 

proponed. Stair, 23d January 1666, contra Earl Kinghorn. 

n offered to bat bonds he was charged upon, 

as falſe, was allowed, after his configning, L. ihe rays in articles 

of improbation, and the s abiding ihe the writs 

Og? celine i, but before any act extra 2 from 

his found Ne payment inſtantly v by dif- 

charge 77 he alwaz on That theſe diſcharges came to 

— 3 but the Lords the L. 40, 

weary To pender, to be Fare 8 to the charger. Forbes, 

_ od by 1713, Danbar Contra Lof tomartie. The Ps 
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a day being aſſigned to him for that effect, and he ſuffering the day to 
elapſe, without raiſing any diligence, and the defender having extracted 
the act, and defiring the term to be circumduced ; upon the purſuer's of- 
fer to paſs from his improbation, and declaring that he would inſiſt in a 
reduQton(raiſed by him after the term aſſigned for improbating) the Lords 
refuſed to allow the purſuer to paſs from his improbation after the term, 
and found, That he ought to have done it before judicially, and this 
becauſe of the great vexation of the party. Spotiſwoood, (Inproba- 
tion) gth wary; 1 1630, Watſon contra Smeton Hepburn. A party 
having o improbation of a diſcharge, after conſignation of the 
L. 40, and an extracted act; the Lords refuſed to allow the party to 
recur to an exception of nullity of the diſcharge as wanting witneſſes. 
Stair, 3d July 1662, Peacock contra Baillie. The contrary found, 
and the nulli a being inſtantly * Forbes, 13th Fe- 
bruary 1706, on contra Murray. After proponin rem 
2 1 defender is not at liberty 8 * — tithes, but, be- 
extracting the act, he may paſs from his peremptors and take him- 
ſelf to the denial, of the paſſive titles. Stair, 15th December 1671, 
Hamilton contra Ayton. N 
Ix a ſpuilzie the Lords refuſed to ſuffer the defender to compear and 
propane any defence after litiſconteſtation made, admitting the libel to 
probation, altho in abſence of the defender, and altho' the purſuer had 
adduced no probation ; and this becauſe of the ſtate of the proceſs, which 
ſtood not at the firſt term of probation, but at the ſ of further di- 
ligence, after which the order and courſe of proceſs could not be inter- 
rupted, as after the firſt term it might. Durie, 15th June 1622, 


Gordon contra M*Clellan. -— In a proceſs for payment of a tack-duty, 


a proof, which was led inthe cauſe, coming to be adviſed, the defend- 
er recurted to a defence, not formerly opened, viz. That the claim 
was fallen by the quiquennial preſcription the Lords found it not now 
receiveable, for that were to force the purſuer into a new act of litiſcon- 
teſtation, in order to prove interruption, notwithſtanding the defender 
offered to pay. the expences, Fountainhall, 25th November 1693, 
Swinton contra Primroſe. . In adviſing a concluded cauſe, the Lords 
allowed a new alledgeance, not proponed in the act, to be proved by 
the party's oath, but found it muſt be cum onere impenſarum, if he de- 
hed negative. Fountainhall, ad December 1693, M Corkal contra 
— ZBut even after an extracted act of litiſconteſtation, u- 

pon a defence of payment, which the defender failed to prove, he was 
allowed to object againſt. the foundation of the debt; becauſe, tho“ a 
defender's neglect may have the effect to cut him out of his defen- 
ces againſt a claim conſtituted in law, it can give no authority to the 
judge to determine in favours of a purſuer, who has no ground of 
action. Durie, roth January 1627, Ld. Thorntoun and Strachan con- 
tra Keith. It muſt be kept in view, that with regard to the pur- 
ſuer, he is not barred by litiſconteſtation from making new ge- 


ances, and inſiſting upon new media concludendi: For if a decreet does 


not exclude him, far leſs an act of litiſconteſtation. See this below, in 
the ſection Competent and omitted. 


Ax exception of noviter veniens ad notitiam, was received by the 


of an action, offering, by way of reply, to improbat an inſtrument, and 


What if nc. 


Lords, after concluſion. of, the cau 8 proponer making faith, andi en; 
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the ſame being referred to the purſuer's oath of verity, being preſent. 
Haddington, 25th November 1 609, Auchmoutie contra La ayne. 
— Aſter litiſconteſtation, the Lords refuſed to receive either exception 
or reply, as noviter veniens ad notitiam, where the fame confiſted in 
jure, ſeeing 3 ought to be ignorant of the laws. Durie, 
une 1624, Touch contra Earl of Home. — An exception 
ing admitted to probation, and a term aſſigned, the purſuer ſeekin 
proteſtation at calling the act, and the defender defiring to be hear 
to propone another peremptor, whereupon he was ready to make faith, 
That it was noviter veniens ad notitiam ſince the term of the act; 
the Lords found, that ſince this was the firſt term of; the ſaid act, the 
exception might be proponed and received; but firſt they took trial of 
the defender's probable ignorance, it being ſuper facto alieno, and then 
took his oath, That he — not of the exception but ſince the term 
of the act. But here the Lords refuſed to grant incidents to prove the 
faid exception, but aſſigned a long term to prove, at which term 
declared they would conclude the cauſe without further diets, and in 
the mean time that the defender might uſe what diligence by incident 
or otherwiſe that he pleaſed. Durie, 8th June 1627, Crawford con- 
tra Cuningham. — The Lords found, That after ſentence given in 


foro contentigſo, the party then compearing ought not to be heard to 
reduce that ſentence, upon the reaſon of inſtruments and writs newly 


come to his knowledge. Durie, 2oth January 163 1, Gordon contra 
Earl Galloway. l 


Alter litiſ. A PARTY who has choſen his mean of proof by writ or witneſſes, 
 conteſtarion.if and allowed the term for proving to elapſe, is not admitted thereafter 
bebqelto to refer the libel to the defender's oath. Durie, 29th January 1639, 
paſ from his Lady Weſtmuirland contra Lady Home, — The like. Spotiſwood, 
— 5 Incident) 21ſt January 1630, Duke Lenox contra Cleland. — In 
different one ? probations pro ut de jure, the party having undertaken to prove by wit- 
neſſes; after the term is — circumduction craved, if the other 
ray be preſent when the act is called, he may yet have the benefit of 
is oath, or he may cite him apud acta, being an inſtant verification, 
but there can be no new term aſſigned to take the oath. Haddington, 
25th November 1609, Auchmutie contra Ld. Mayne. Haddington, 
16th January 1610, Ld. Smeiton contra Dick, Stair, Fountainhall, 
22d June 1678, Walwood contra Walwood, — Litiſconteſtation be- 
ing made in a cauſe & in termino probatorio, the witneſſes being at the 
bar, and the defender then chufing rather to leave the libel to the pur- 
ſuer's oath ; the Lords ordained the purſuer to give his oath i of 
the other probation ; and becauſe he was abſent, ordained the defender 
either to bear his expences in coming to depone, or to. yield to a com- 
miſſion to take his oath in his own bounds. Auchinleck, (L:t:ſcon- 

teſtation) 21ſt July 1627, M Donald contra M*Kenzie. 


What if he Tux Lords refuſed to allow a purſuer to refer his reply to the de- 
has uſed his fender's oath after concluding of the incident. Hope, (Oath) 5th 
2 t July 1617, Finlayſon contra Gray. — After the purſuer had gotten 

the libel admitted to his probation, and witneſſes received and exami- 

ned thereupon; the Lords found, That the defender was not bound 

to give his oath of verity in the cauſe. Colvil, iſt July 1574, Earl 

Sutherland contra Earl Caithneſs, Colvil, 2oth January 2 5. Ld 
| | en 
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Glenbervy contra Ld. Udney. — A party's oath was ſuſtained, tho 
after an election of a proof by witneſſes who had proved nothing. 
Fountainhall, 15th November 1677, Thomſon contra Roſs. — The 
Lords turned a decreet into a libel, in reſpect of this informality, That 
the purſuer having referred the libel to the defender's oath, he had alſo 
led witneſſes thereon, tho” it was alledged that the witneſſes were firſt 
adduced, and in ſo far as they did not prove, the libel was referred to 
the defender's oath ; but this the Lords found irregular, theſe two pro- 
bations being contrary and incompatible ſuper eodem Ie geen. and it 
behoved the purſuers to reſt content with one of them. Fountainhall, 
26th February 1686, Horn contra Strachan. — The quantities and 

rices in a decreet being proved by witneſſes, it was not found relevant 
in a ſuſpenſion to e by the charger's oath that the quantities and pri- 
ces mention'd in the proof were exorbitant, becauſe this tended to infer 
perjury of the witneſſes. Stair, 22d June 1676, Irvine contra Roſs. 
An exception of improbation of a 1 admitted, and 
the cauſe holden as concluded thereupon; the Lords refuſed to receive 
certain articles of approbation of the ſaid horning offered by the pur- 
ſuer, as alſo refuſed to take the _— oath upon the verity of the 
horning, becauſe the cauſe was litiſconteſtated and concluded, by taking 
the depoſitions of the witneſſes. Durie, 15th June 1622, Ld. Roſlin 
contra Ld. Halton. — The manner of probation being fixed by the 
act of litiſconteſtation to be ſcripto, yet at the purſuer's deſire the de- 
fender was ordained to give his oath only in ſupplement of the proba- 
tion by writ produced, which made not two litiſconteſtations, pott 
wood, (Litiſconteſtation) 22d July 1631, Acheſon contra Murray. 

A PARTY may adduce writ to prove an article of a rental, if the 
witneſſes he hath led have proved nothing of it; but otherwiſe he 
may not, if they have proved in part, Fountainhall, 23d January 
1680, Paton contra Stirling. 

Ir the defender ſwear not poſitively, but only non memini, the pur- 
ſuer is at liberty to adduce further proof. Gosford, 19th, Stair, 2oth Jul 
1672, Fiſher contra Lithgow. A point that might be proved by witet. 
ſes being referred to the party's oath, tho' thereafter witneſſes could not 
regularly be received to prove the point, the purſuer having once choſe 
his method of probation ; yet the party's oath not being poſitive or di- 
rect, but ex auditu tantum, witneſſes were in this caſe admitted. Stair, 
27th January 1677, Thomſon contra Currie, — A promiſe being re- 
ferred to the defender's oath, he deponed, That he had reſolved to 
* pive ſuch a ſum, but had not engaged for the ſame, and that if all 
e his miſſive letters upon that ſubject were laid together, he believed 
e they would import no more; the Lords refuſed to allow the pur- 
ſuer to prove the promiſe by the defender's miſſives, albeit he was not 
poſitive that they bore no ſuch promiſe, becauſe the purſuer having 
choſen his probation by the defender's oath, which was poſitive that 
no promiſe was made, they would admit of no other probation, Stair, 
27th February 1673, Kincaid contra Dickſon. | 


Act before Anſwer. 


In a proceſs of moleſtation, commiſſion being granted to examine 
witneſſes hinc inde upon the poſſeſſion of either party; the ſame bein 
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Proceſs. 


_ accordingly, albeit it hindered not 


reported, the defender craved Aviſandum. The purſuer alledged, That 
he was not inſiſting, and that there being no A mana wm. the de- 
fender could not compel him to inſiſt, without a proceſs to inſiſt with 
certification, in which caſe he would get a day to inſiſt. The Lords 
found, That the probation being taken before anſwer, was equivalent 
to litiſconteſtation, and that they might proceed both to adviſe the 
points of probation and relevancy 7 er, and might inſtantly decern 
| parties to propone other alledge- 
ances in jure than were in the diſpute, as in ordinary litiſconteſtation. 
Stair, 4th December 1661, Baillie contra Town of Inverneſs. 
AFTER an act before anſwer for proving death-bed, parties can 
propone no new defence, nor crave terms to prove the ſame. Stair, 
6th December 1672, Cleland contra Cleland. 

Tur Lords declared, That where witneſſes are adduced before an- 
ſwer they will only allow one term, ſo as to admit no witneſſes but 
thoſe who are cited by the firſt diligence. Dirleton, 21ſt June 1672, 
Ld, Hermiſton contra Cockburn, ---- After an act before anſwer no 
new proof is admitted by poſterior acts of litiſconteſtation. Stair, 4th 
June 1674, Cockburn contre Halyburton. See the act of Sederunt, 


23d July 1674. 


AFTER decreet is pronounced, tho! it ly long over before extract, 
wakening is not —— Stair, 1ſt July 1671, Brodie contra Lord 
Kenmuir. The Lords having decerned a purchaſer of lands in the 
balance of the price when a ſufficient progreſs ſhould be given; and 
this lying over year and day, their Lordſhips found, That this, tho' a 
decreet, — upon the matter but an interlocutor, the purſuer ow 
that he had 2 a progreſs) muſt waken it in common form. 
Fountainhall, 7th January 1709, White contra Oſwald. 

Tur Lords found no neceſſity of a wakening, where the action had 
been ſeveral times called within the year, tho' nothing was marked 


thereupon, Home, November 1682, Home contra Earl 


Home. | 

A Causs was found not to be ſleeping, tho' nothing was done 
therein from the 14th February 1706 to the 3oth June 1707, in r 
the ſeſſion was under adjournment from the iſt November 1706 to 
4th February 1707, and in order to the ſleeping of a cauſe the time 
of adjournment was to be conſidered as tempus inutile, and to be made 
up of ſo long of ſeſſion, without reckoning the vacation. Forbes, 22d 
July 1707, Maitland contra Brand. | . 

. Two defenders being called in one ſummons, age declara- 
tor of right to an appitng again the one, and that the other ſhould 
be liable for payment of the ſums therein contained ; the Lords found 
the proceſs ſleeping as to the later, notwithſtanding the purſuers con- 
tinued inſiſting againſt the former to remove all objections againſt his 
active title, which ſeem'd a prejudicial queſtion to be determined be- 
fore he could effectually inſiſt upon the concluſion of payment. Forbes, 
2d February 1710, Earl Lauderdale contra Lord Veſter. | 
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Compt and Reckoning. 


In a proceſs at the al inſtance for compt and reckoning, the tus 
tor being found to be ſuperexpended, the pupil may be decerned for 
the balance upon his own proceſs, without a new proceſs at the tutor's 
inſtance, Stair, 11th January 1668, Grant contra Grant, — A rea- 
ſon of reduction of a decreet in foro, being, That divers articles were 
brought into the accompt and decerned for, which were not libelled 
on ; the Lords repelled the nullity, without — to the party (a 
minor) to inſiſt on any material grounds of leſion. Fountainhall, 5th 
February 1712, Lord and Lady Ormiſton contra Hamilton, 

Ir there is a total defence excluſive of the whole accompt, it ought 
to be proponed and diſcuſs d at the bar, to exclude the accompts going 
to auditors, unleſs it be emergent after act of comp? and reckoning 
and therefore, after the defender has ſeen the # 0m accompt, he 
ought /imul & ſemel to propone his defences, firſt againſt the relevancy 
of the articles in the charge, and then offer his articles of diſcharge ; 
whereupon the purſuer is to be heard, and litiſconteſtation to be made 
on the whole. Stair, 22d June 1678, Home contra Home. 


When underſtood to be res judicata. 


A CRIMINAL libel for theft having been brought before the court 
of juſticiary, wherein there was alſo a concluſion of damages, and the 
judges having found the ſame relevant to infer the pains of law, and after 
the facts were found proved by the jury, having pronounced a ſentence 
condemnitor, but without pronouncing any ſentence upon the dama- 
ges; the Lords of ſeſſion found this not to be a res judicata to bar a 
civil action for damages upon the ſame fact. January 1731, Bun- 
tein contra Buchanan. 


Form of extracted Decreets. 


A DECREET was found null, becauſe ſubſcribed and extracted by 
the judge in abſence of the clerk, theſe two offices being found not 
ſuppliable the one by the other. Durie, roth January 1623, M*Dowal 
contra Prior of Ardchattan. | 

A DecKkEET was found null, in reſpect that in the becauſe of 
the ſentence it bore not, That the libel was found relevant and admit- 
ted to 1 we and a term aſſigned to prove, altho' theſe ſteps had 
been de facto taken. Durie, 10th January 1623, Ld. Dirleton con- 
tra Ld. Eaſt-Niſbet. — In a reduction of a certification in an impro- 
bation, the Lords repelled this reaſon of reduction, vis. That it made 
no mention of a ſecond term aſſigned, becauſe that in rei geſtæ veri- 
tate there were two acts aſſigning two terms produced, & plus valet 
—_ agitur, &c. and if a clerk by miſtake give out a decreet wrong, 

e may, conform to the true warrants, recti it in a ſecond extract. 
Fountainhall, 1 ith December 1695, Brown and Lauder her huſband 
contra Burnſide. — A decreet in foro holding the defender as con- 
feſs d upon the verity of a debt referred to his oath, was refuſed to be 

3 E 2 annulled, 


—— 
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annulled, upon this reaſon, That the decreet proceeded upon a licence 
to purſue, and did not mention that the debt was confirmed before ſen- 
tence, in reſpect it was really ſo confirmed, nor yet would they 
annul it for being obtained at the inſtance of tutors nominated actin g 
for their pupil, without 2 the nomination, in reſpect the pur- 
ſuit was founded on a decreet-dative, decerning them executors for 
their pupil, and a licence for them to purſue procured before the Com- 
miſfaries upon production of the nomination, Forbes, 2oth January 
1713, Johnſton contra Houſton, | | 

Ix a reduction of a certification in an improbation, this nullity 
was refuſed to be ſuſtained, viz. That there were ſeveral pe- 
titions and deliverances on debate ſome of them two ycars after the 
certification; which the Lords had no reſpe& to, becauſe the ſaid 
deliverances were only adherings to their former decreet, with ſome 
qualifications or reCtifications ; it being the practice of the clerks (tho 
it might deſerve ſome regulation) to extract the decreet of the date 
whereupon it was firſt pronounced. But their Lordſhips found, That 
if there had been any new production made after the firſt date, and 
debates, reports, or aviſandums made with the ſame, then the wrong 
date would import a nullity. Fountainhall, 11th December 1695, 
Brown and Lauder her huſband contra Burnſide. ---- The firſt adjudi- 
cation upon which charter and ſaſine had followed, and of which the 
reſt were not within year and day, was quarrelled upon this ground, 
That the extracted decreet of adj . ion was diſconform to the war- 
rants. The extract bore, that the decreet was ſimply in abſence, 
whereas upon looking into the warrants it appeared that the decreet 
was in foro, a production made by a third party of a right to the lands 
in order to bar the adjudication; another production made by the pur- 
ſuer, in order to take off the effect of the former production, interlo- 
cutors upon theſe productions, &c. It was anſwered, That tho' there 
might be ſome error in the form, there was none in the ſubſtance ; the 
extract narrated the preciſe lands that were adjudged, and fo no hurt 
to any mortal. Replied, The extracter's province is to give a faithful 
and exact account of the ſteps of procedure, and not to dreſs up pro- 
ceſſes in fancied ſhapes of his own ; and if ſuch liberties were allowed 
extracts could bear no faith, which behoved to render them uſeleſs to 
the lieges. The Lords would have found the decreet ſimply null; 
but the creditors having inſiſted in their objection ad hunc eſfectum on- 
ly, to bring them all in pars paſſu, the Lords found the decreet infor- 
mally extracted, and ſuſtained the objection to reſtrict the adjudger to 
a preference pari peſſ with the other adjudgers. 27th January 1736, 
Adjudgers of Falahill contra Cuningham of Comrie. - 
Tux probation in a baron's decreet againſt his tenant, being only 
the party's judicial confeſſion of the debt, it not having been referred 
to oath ; the Lords ſuſtained the decreet, becauſe inſtantly the obtain- 
er of the ſentence produced writ verifying the ſummons, which they 
found ſufficient to maintain the ſentence, altho' the ſame was not men- 
tioned in the decreet. Durie, 8th July 1624, Richardſon contra Hay. 
—— A decreet was found null as without proof, becauſe the writ where- 
by it was to have been proved, tho libelled upon and de facto produ- 
ced, was not narrated in the production. Stair, 22d February 1671, 
Pitcairn contra . 
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Tux E ſeveral decreets of appriſing, containing each of them a 
diſtinct ſheriff- fee, being extracted by the clerk in the appriſing againſt 
three debitors bound all in one bond, were found null, in reſpect there 
was only one claim given in to the — one letters of appriſing, 
and one decreet pronounced by the meſſenger. Fountainhall, 15 
January 1706, Loch contra Home. 


Decreets in Abſence. 


By the regulations 1672, § 19. a decreet is not underſtood to be in What undet- 
foro, unleſs compearance be made for the party, and defences pro- 59% to be 1. 
poned ; and therefore a decreet of ſuſpenſion was not found to be in ſence. 
foro, tho' there was an appearance for the ſuſpender and the ſuſpenſion 
produced, but no debate, the charger then not being ready to inſiſt ; 
and tho' the ſuſpender alſo gave in a bill to the Lords, craving ſome- 
thing to be done in the interim, but not dipping in the cauſe. Foun- 
tainhall, 17th December 1701, Chyrurgeons in Glaſgow contra Reid. 

The Lords divided on this queſtion, if it was to be repute a decreet 
in foro, where a party compeared and produced an intereſt for a ground 
of competition on the ſubject in controverſy, but afterwards was abſent, 
and proponed nothing upon his intereſt, ſo that the other party was | a 
ferred. Some urged, that one after compearing in this manner, and finding 
his right poſterior, might withdraw, and then vex men with new pro- 
ceſſes ; but the plurality, tho they found it adecreet in foro, yet it could 
not be accounted a decreet in foro contradictorio, no defence being 
roponed as the act of regulations 1672 requires. Fountainhall, 29th 
mber 1692, Philip contra Ogilvie.— An advocate's compearing 
for a party, and making no defence, but declaring that he had nothing 
to object againſt the debt therein claimed, does not make a decreet in 
foro. Forbes, 14th December 1711, Repreſentatives of Smith contra 
Semple. Os 


IT being doubtful whether the peerage of the family of Lovat de- Decreet in 
ſcended to heirs-male or heirs-female, the heir-female, while the heir- a 
male was abroad, obtained declarator of her right to the peerage. This 
deereet being ſimply in abſence, and paſſing without proof, when the 
heir-male appeared for his intereſt, the queſtion occurred, if it ſhould 
be turned into a libel, or be allowed to ſtand, with liberty always to 
the heir- male to be heard upon his pretenſions to the peerage tanquam 
in libello ; it was yielded for the heir- female, that in proceſſes for pay- 
ment, where the decreet is in abſence and without proof, there is both 
reaſon and cuſtom for turning ſuch into a libel ; it remains ſtill in- 
cumbent upon the claimant to bring evidence of his debt, and as he is 
in proſequendo, his decreet can be of no uſe to him where it is objected 
to; but that decreets of declarator of a jus incorporeum ſtand upon a dif- 
ferent footing, they give inſtant poſſeſſion, and have their full effect 
without nf Ah further diligence ; and as the heir-female in virtue 
of her decreet ſtands in poſſeſſion, there is no reaſon ſhe ſhould be de- 
prived of her right of poſſeſſion, till the heir-male's right be made out 
in a counter action of declarator. Anſwered, Poſſeſſion commonly 
makes a preſumptive title to the property, which muſt found a right 
to continue poſſeſſion until the n be taken off by a contrary 
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proof; that in the preſent caſe the poſſeſſion, founded upon a decreet in 
abſence without proof, can be no preſumptive title, and therefore the 
heir-female ought to have no benefit by ſuch a poſſeſſion. The Lords 
turned the decreet into a libel. February 1728, Simon Fraſer 
contra Hugh Fraſer. — A decreet-abſolvitor pronounced in abſence of 
the defender, found a res judicata in-another proceſs conſequent upon 
the former, raiſed at the defender's inſtance againſt the purſuer's re- 
preſentatives; tho' it was mop as extremely unequal, that party's 
abſence ſhould give them all the benefit of the ſentence when in their 
favours, without being tied down when it is againſt them ; in 1 * 
it was anſwered, That a decreet in abſence muſt have this or 
none at all; and with reſpect to the 3 1 , the purſuer againſt 
whom the decerniture goes ought not to be in a r ration if 
8 had been preſent. 2gth January 173 5, Craik contra 
Craik, | 


Reduction of Decreets. 


Regulation THE article of the new regulations touching decreets their being 
1695. opened no further than the nullity objected, and to ſtand pro reliquo, 
was found only to relate to decreets in foro, but not to thoſe in ab- 
_ Fountainhall, 3oth July 1696, Duke of Gordon contra 

don. 


Decreerin= IN a proceſs for reducing a decreet upon manifeſt nullities, ſeveral 
formal, but years after its date; the Lords thought it incongruous to looſe a decreet 
jut. in foro upon nullities, where the alledgeances againſt it in cauſa (altho 

it were opened) would not be relevant; and finding what was now pro- 
poned, to be irrelevant, and that the decreet, tho informal, was mate- 
rially juſt ; therefore they ſuſtained the decreet, and aſſoilzied from the 
reduction. Fountainhall, 28th July 1709, Murrays contra Shorts. 


Decreet A DECREET-ABSOLVITOR having been obtained from a reduction 
founded un upon the act of parl. 1621, of proviſions granted to children, upon this 
= wag medium, That Ln was no bankruptcy proved when the father grant- 

ed theſe proviſions ; in a reduction of this decreet abſolvitor, the cre- 
ditors ſet forth, that the ſame was obtained upon a miſtake in fact, an 
eſtate being brought in computo, as belonging to the father, which he 
was denuded of in favours of his eldeſt ſon before granting the provi- 
ſions in queſtion: And it was pleaded for them, That tho' parties may be 
barred from quarrelling a decreet upon new grounds in law that were 

competent and . no ſentence can be of any force, built upon a 
ſuppoſition, which comes out to be falſe in fact. The Lords turned 
the decreet into a libel. Harcus, (Decreets) 2oth December 1682, 
Creditors of Mouſwall contra his Children, > 


Competent and omitted. 


Bars ox COMPETENT andomittedis only good againſt defenders or ſuſpend- 
purſuers, ers, not againſtpurſuers ; and therefore excludes not different proceſſes, 
inferring the ſame concluſion ſuper diverſis mediis concludendi in _ 

1 tair, 
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Stair, 22d June 1681, Paton contra Stirling. — In a reduction of a 
diſpoſition upon the act 1621, the defence was, That the purſuer had 
formerly inſiſted in a reduction of the ſame diſpoſition ex capite inbibi- 
fionis,againſt which the defender had obtained a decreet-abſolvitor, after 
which te purſuer was not at liberty to infiſt upon any new grounds of 
reduction, ortherwiſe pleas might be mide perpetual ; the Lords found, 
That competent and omitted can only be obtruded againſt defenders, 
and not againſt purſuers; and therefore the purſuer was allowed to be 
heard upon any new ground, whether in facio or in jure, not alledged 
in the r . Fountainhall, 27th December 1692, Kinloch 
contra Oliphant. — A purſuer having extracted an act of litiſconte- 
ſtation, in a proceſs upon the paſſive titles, for proving divers facts, 
whereby ge/tto pro bæ rede might be inſtructed, and ſome witneſſes 
being examined ; yet he returning to the libel; and offering to prove 
other paſſive titles beſides behaviour, - | which was alledged to be 
contrary. to form; yet the Lords found, That the extracted act of litiſ- 
conteſtation, did not bar the purſuer from returning to the other bran- 
ches of his libel, and inſiſting therein. Forbes, 16th, Fountainhall, 
17th January 1711, Watſon contra Brown. One offering to renounce 
when charged to enter heir, it was obj 
becauſe ſhe had behaved: as heir, in ſo far as ſhe had ſold ſome of her 
predecefior's lands, which was found relevant for the purſuer to prove, 
notwithſtanding that he had eonveened her before fuper eadem re, as 
ſucceſſor in general to her predeceſſor, and failed in the proof thereof, 
in reſpect, that this alledgeance of behaviour, by ſelling lands, was not 
formerly libelled or inſiſted on. Durie, 18th March 1631, Bennet 
contra Bennet. A: miſſive letter being founded on per modum proba- 
tionis by the purſuer, and excepted againſt as improbative, not being 
holograph 3 an act was pronounced for _ — the reſult of 
which was, that the verity of the ſu r was aſtructed, but no 
proof that the letter was holograph; and the purſuer then recurring to 
another plea; that the letter was probative, tho' not holograph, which 
he alledged he might do, becauſe competent and omitted cannot be op- 
2 purſuers; the Lords found it ſtill competent to the — to 
heard upon this point, That the verity of the ſubſcription being pro- 
ved, tis ſufficient to ſupport his claim, without proving holograph. 
6th December 1727; Strachan: contra Farquharſon. The exception of 
res judicuta being proponed upon a decreet of abſolvitor, by the court 
of Holland; it was anſwered; That the purſuit in Holland proceeded 
2 a copy of the teſtament, which the Dutch judges looked on as 
cbarta blanca, as the decreet bears, whereas now the teſtament it ſelf 
is produced. The Lords repelled the defence of res judicata. Har- 
cus, ¶ Decreet February 1688, Binning contra Ld. Carſe. 
rens * a | 
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ing a cautioner liable for the whole, when he is virtually diſcharged of 
the one half. The Lords repelled the anſwer of competent and omitted. 


Harcus, (Decreets) March 1686, Crichton contra Murray of 
Skirling. 


Defence is A PARTY having obtained decreet of ejection againſt one who had 


jure competent 


violently entred into poſſeſſion, and alſo for the double rent, in name 
of violent profits; in a reduction of this decreet, it was alledged, 1 m0, 
That there was no law to make the violent profits of lands, without 
burgh, to be the double of the rent, which is only competent by cu- 
ſtom in prædiis urbanis. 2do, The ejection was preſcribed, not bein 
intented within three years, conform to the act of parliament. Theſe 
reaſons were repelled as competent and omitted. Stair, 12th Decem- 
ber 1661, Gordon contra Abercromby. — Two brothers being de- 
cerned conjunctly and ſeverally in a decreet, as repreſenting their prede- 
ceſſor; the Lords repelled this reaſon of ſuſpenſion, That they could 
only be liable pro rata as competent and omitted. Bruce, 19th July 
1715, Jaffrey contra Scot, 


Defences u- AN executor n by a relict for her third, ſuſpended the 


decreet upon this reaſon, That the whole was exhauſted by decreets 
and payments made thereupon to lawful creditors; this reaſon was re- 
pelled, tho inſtantly verified, becauſe not proponed in the firſt inſtance 
and ſo was competent and omitted, Durie, 14th November 1627, 
Crawford contra Grier,--- A party having obtained a decreet upon the 
paſſive titles for payment of a bond before the inferior court, and again 
a decreet on ſuſpenſion before the Lords; the decreet was again ſuſ- 
pended upon this ground, That the purſuer being executrix nominate 
to the granter of the bond, her intromiſſions was payment in her own 
hand ; this was repelled as competent and omitted, the ſuſpender not 
offering to prove the ſame by writ or oath, but only by witneſſes. Du- 
rie, 2oth December 1632, Knox contra Knox. A decreet of re- 
moving being —— upon an alledgeance of a promiſe made by the 
charger to the ſuſpender, not to remove him; the Lords ſuſtained the 
reaſon of ſuſpenſion to be proved by the charger's oath, tho the pro- 
miſe being alledged made before the decreet of removing, which was 
in foro contentioſo, was pleaded to be competent and omitted. Durie, 
27th February 1627, Muir contra Ld. Rowallan. — The Lords in 
the ſecond inſtance allowed payment by diſcharges to be proponed and 
inſtantly verified, tho' it was omitted in a former decreet, the party gi- 
ving his oath that the diſcharges were emergent fince. Fountainhall, 
5th February 1679, Grant contra Grant. 


Wherea de- A RECLAIMING bill being remitted to an Ordinary, and, at a calling 
. — 
ut not iniiit- 


before him, the defender having only inſiſted on one of the points of the 
bill, which was repelled, and the decreet thereupon being extracted; in 
a reduction of the decreet, wherein the defender alledged, That it was 
unwarrantably extracted, he not having been heard upon the other 
ints of his bill; the Lords found, That the reaſons of his bill not 
ing repeted, were competent and omitted, and ſo not receivable now. 
Fountainhall, 16th November 1711, Sandilands contra Burnet. 


CoMPETENT 


YR 


* 
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CoMPETENT and omitted is generally only ſuſtained to bar reducti- TN 
on of decreets recovered in the way of ordinary action, but not to bar a in (pentons 
ſecond ſuſpenſion upon new reaſons competent and omitted in the firſt; | 
but ina caſe where after the firſt ſuſpenſion was diſcuſſed, a ſecond ſu- 
ſpenſion was offered, upon writings competent to have been produced in 

e firſt ſupenſion, and which look d extremely ſuſpicious ; the Lords 
found the ſetters orderly proceeded, and refuſed to admit theſe ſuſpect 
writs in this ſtate of the proceſs, but prejudice to the ſuſpender to 


make uſe thereof iſe as accords of the law. Stair, Gosford, 
6th January 1675, Glendinning contra Earl Nithſdale and Ld. Weſt- 
raw, | 


CoMPETENT and omitted in an inferior court, in matters not or- Competent 
dinarily underſtood there, is not relevant to bar ſuſpenſion or reduction. aged 
Newbyth, 12th November 1664, Neilſon contra Murray. Gosfbrd, before interior 
4th February 1671, Strachan contra Dryſdale. Stair, 3 iſt January urs. 
1677, Garden contra Pearſon. Fountainhall, ad January 1700, Ar- 
chibald contra Wilſon. — But where the defence is obvious, compe- 
tent and omitted is ſuſtained. Stair, 13th February 1677, Bagget 
contra Caldwal. _— A baron court is not ſuch a judicatory as can give 
any ground for the objection of competent and omitted. Stair, 18th 
June 1662, Earl Mariſchall contra Bray. ---- A party ſuſpending a 
decreet of removing obtained before the inferior court, upon a tack 
ſtanding in his perſon, the ſame was repelled, as having been compe- 
tent, and preſumed dofoſe omitted. Durie, 12th July 1636, Burrel 
contra Gilgowr. In a reduction of a ſheriff's decreet * perambu- 
lation, upon this ground, that he did not proceed by an inqueſt, con- 
form to act of parliament, but by witneſſes: This objection was 
found competent and omitted. Stair, 8th February 1662, Lord Tor- 
phichen contra -In an inferior court, it having been found 
relevant to prove by witneſſes a naked promiſe, which is not relevant 
to be proved by witneſſes in our law; yet the defender compearing at 
the receiving of theſe witneſſes, and not reclaiming; in a reduction of 
the decreet upon iniquity, this objection was found competent and o- 
mitted, Stair, gth February 1672, Wood contra Robertſon. Forbes, 
26th June, 1706, Anderſon contra Gordon. 


CoMPETENT and omitted before the Admiral operates not againſt Birs nor 
. qui utuntur communi jure gentium. Stair, 23d July 1667, rangers. 
Hanſe Jurgan contra Captain Logan, | 


Powers of the Lord Ordinary, 


Tur Lord Ordinary may judge of all that is produced before litiſ> 
conteſtation in modum probationts, ſo that if any thing be referred to 
the oath of party at the bar without an act, the Ordinary takes the oath 

immediately, and determines; and the fame way he can judge of 
teſtimonies of witneſſes led before inferior courts, and brought before 
him 7 ſuſpenſion or reduction, and produced before litiſconteſtation. 
Stair, Dirleton, 27th January 1677, Donaldſon contra Rhind, Stair, 
21ſt June 1677, Ramſay contra Auchinleck. 
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210 Procurator. 


Form of Proceſs in criminalibus, 


A DEcREET fining for a bloodwit, upon a probation led in ab- 
ſence before the inferior court, at the inſtance of the procurator-fiſ- 
cal, was reduced, the Lords being of opinion, That a decreet in ab- 
ſence could not proceed, and that the judge could go no further than 
to fine the party for contumacy, and to grant warrant to apprehend 
him till he ſhould find caution to appear perſonally. Dalrymple, 19th 
July 1715, procurator-fiſcal contra Simpſon. 


FORM of depofitions. See Witneſs, 
WHAT title neceſſary to carry on a proceſs? See Title to purſue. 


WHAT writs may be produced, what parties cited, and what titles 
made up cum proceſſu? See Quod ab initio vitioſum. 


_ OATH. of calumny, oath in litem, oath of party. See theſe under 
their ai — 8 ER | a 


FUGIT ATION in treaſon. See Forfeiture, 


Ah. — 8 „ 


PROC UR AT OR. 


1 


Muſt have PROCURATOR before an inferior court compearing ſor 
— a defender, took a term to produce her to give her oath, where- 


upon, ſhe not appearing, was holden as confeſſed; but, in a ſuſpenſion, 
1 that the decreet bore not the procurator to have produced 
any mandate, ſhe was reponed to her oath, Stair, 24th November 
1665, Chalmers contra Tinnel. 


Implied IT being alledged againſt a decreet of an inferior court, that the 
mandate, defender's procurator had no mandate; Anſwered, That he produced 
in proceſs writs belonging to the defender which muſt preſume a 
mandate. Replied, Theſe writs were antecedently in his hands upon 
another account. The Lords found the writs did inſtruct he was the 
defender's ordinary procurator, which muſt preſume a mandate. Foun- 
tainhall, 10th January 1694, King contra Seton of Barns. ---- An els 
deſt fon compearing in his father's «cauſe, and proponing alledgeances, 
will be repute his procurator, tho' he produce no mandate, Hadding- 

ton, 14th July 1610, Ld. Wedderburn contra Niſbet, 


Special war- IN a ſuſpenfion of a ſheriff's decreet, where the defender's ra- 
rant requilite tor had deferred the verity of the libel to the purſuer's oath, the Lords 
when the ide! found, That no procurator could defer: the libel to the purſuer's oath, 


the purſucr's Without a 2 warrant to that effect, and found the production in 
* 


oath. the proceſs, by the procurator, of the copy of ſummons given to the 
detender, 


** 


NT Procurator-fiſ al. Promiſſory Note, Se. : 


— 
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defender, implied no ſufficient mandate, and therefore reponed the 
defender againſt the ſheriff's decreet. Fountainhall, Forbes, 4th Janu- 

1709, Hardy contra Allan. Ne guidem in re minima, Forbes, 
16h anuary 1712, Inglis contra Fuller, 


EE Wu * * Jy a. * * ä ——— 1 = 


PROCURATOR-FIsCAL. 


\ DISCHARGE being granted by a procurator fiſcal of the pe- 
A nalty of a bond incurred, by not — a perſon to — 
the law, was found valid, tho without conſent of the judge. Home, 

June 1687, Edmonſton and Hamilton contra Stevenſon, 


K — 


PROMISSORY-NOTE. 


MERCHANT's note, whereby he obliged himſelf to pay a 
ſum to another merchant or order, was found to be only a fim- 
ple ticket, and not of the nature of a bill of exchange, in reſpect there 
was not a drawer and accepter, and therefore null for want of writer 
and witneſſes names and deſignations. Forbes, Fountainhall, 2gth 
January 1708, Arbuthnot contra Scot. The Lords found, That al- 
tho' promiſlory notes do, not require witneſſes, yet that they could not 
be the ground of a ſummary charge, and that the Engliſh acts of parlia- 
ment tertio & quarto Anne Reg. cap. q, made before the union, and 
made per 
appeared by their ſtile, and manner of executing by their ſcire facias, 
&c. to relate only to England ; and therefore found a ſummary charge 
on ſuch a note unwarrantable, but thought that it might ſubfiſt as a 
libel, without raiſing any new proceſs thereupon. Forbes, 6th, Foun- 
tainhall, 7th December, 1711, Eſdale contra King. 

A PRroMiIss0RY note has not the privilege of a bill of exchange, and 
therefore ſuch a note, in the perſon of an indorſee found compenſable 
by the indorſer's debt. Forbes, 12th February 1708, Bundie contra 
Kandy of Culzean.. As alſo arreſtable, 2d February 1739, For- 
bes contra Innes. 


» — _—_—— — —_— 


PR O O EF. 


Alledgeances how relevant to be proved? 


— 


al by the ſeptimo Anne Reg. cap. 25, fince the union, 


Fran acts can no otherwiſe be proved than by the minutes judicial 20, 
of court. Sinclair, 2oth July 1542, 
»-=— And therefore an exception of res judicata 


38 2 


levant 


contra M. Gill. how relevant 
was found not re- W be proved? 
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Proof. 


Legal acts. 


ſix knocks in the body of it, but the ſame being - on the mar- 


Alledgeances how relevant to be proved ? 
levant to be proved, even by the ans page of the judge, clerk, mem- 
bers of cone perſons of the inqueſt, or other famous witneſſes. Bal- 
four, (Writs) gth December 1542, Poor wife of Broughton contra 
M Aulay.— Alledged minutes of OE not being written, cannot, 
ex intervallo, be made up by the oaths of the advocates, clerk or judge. 
Stair, 12th November, 1680, Brown contra Wilſon, 


PoinDING and compriſing of goods cannot be proved by witneſſes 
but by writ. Balfour, (Writs) 26th March 1 542, Blackſtock con- 
tra Wilſon. — The Lords found in general, That requiſition, or other 
actus legitimi, cannot be proved but by inſtruments, perfected as to 
all neceſſary ſolemnities, at leaſt by the minutes of the ſame, under 
the notary's hand; and tho' the debitor or concerned might know 
ſuch were done de facto, they are not obliged to know or to de- 
clare whether legally done or not. Dirleton, 12th November 1667, 
Duke and Dutcheſs of Buccleugh contra Scot. — In an action againſt 
magiſtrates, for refuſing to obey a charge given them to apprehend a 
rebel, the Lords aſſoilzied, becauſe there was no execution of the charge 
given by the meſſenger, tho' there was produced in proceſs a notorial 
inſtrument bearing the fact, and alſo the letters of caption, with a note 
under the meſſenger's hand, bearing that the charge was given as 
narrated in the inſtrument ; and the purſuer offered Ader to admi- 
niculate all by the inſtrumentary witneſſes. Forbes's MS. 25th June 
1714, Haſwel contra Magiſtrates of Jedburgh. It being objected 
in a reduction of a lawburrows, That the oath, touching dread of bo- 
dily harm, was not exacted by the meſſenger, nor any thing mention- 
ed of it in his execution; and the _ offering to prove, That, 
de facto, the ſaid oath was exacted; the Lords refuſed to receive an 
other probation than what was contained in the execution. Colvil, 

March 1584, Ld. Biſhopton contra — A requiſition 
made to an heir, was found not valid to infer the double of the mar- 
riage, becauſe, at the making the ſaid requiſition, the donatar had 
not the gift in his hand, nor did he ſhow or exhibite it, at leaſt the 
inſtrument bore it not, altho' it was offered to be proved by witneſſes 
that it was ſhown. Durie, 3d July 1622, French and Ld. Thorny- 
dikes contra Cranſton. ---- A requiſition was found null, becauſe it did 
not bear that the procuratory was read; and altho' the inſtrument was 
thereafter mended, and it was referred to the defender's oath that the 
r was read; yet the Lords refuſed to ſuſtain the requiſition. 

ope, (Wadſet) 7th November 1628, Maxwell contra Ld. Inner wick. 
-— It being objected againſt an order of redemption, That the premo- 
nition was null, being by a procurator, and not bearing the procurato- 
produced; the Lords ſuſtained the order, the purſuer re-producing 
the rocuratory, and proving, by the defender's oath, that it was ſhewn 
at the time of the premonition. Stair, 18th January 1662, Veitch 
contra Byel. ---- But the Lords refuſed to ſuſtain this to be proved b 
witneſſes, Dirleton, Gosford, 12th January 1677, Jeffray contra Ld. 
Wamphrey. ---- The execution of a horning, wanting mention of the 
gin, and the meſſenger abiding at the verity thereof as now * 
0. 


Alledgeances how relevant to be proved? 


altho' the marginal note was not ſigned till after regiſtration, but only 
written ; yet the Lords ſuſtained the horning and execution, the party 
ving by the ſervants of the keeper of the regiſter; &c. that, at pre- 
enting, it had the ſame marginal note, and alſo proving by the meſ- 
ſenger, witneſſes, &c. the truth of the act, viz. That the knocks were 
given. Durie, 28th March 1637, Scot contra Scot. Execution 
of an inhibition, bearing to be at the dwelling-houſe, and not menti- 
oning fix knocks, but only ſeveral knocks, was not allowed, after re- 
giſtration, to be ſupplied by a proof that fix knocks were actually gi- 
ven; for if one defect may be ſupplied by witneſſes, every defect may 
be fo ſupplied, and fo it would come out, that ſolemn inſtruments are 
not requiſite for _— actus legitimi, but that the ſame may be 
roved 2 de jure, like any ordinary fact. Stair, 19th Novem- 
ber 1680, Hay contra Lady Ballegerno. — The Lords found, That 
executions of inhibitions, as well as hornings at the mercat-croſs, muſt 
bear the particular ſolemnities of three ſeveral oyeſſes and publick read- 
ing, and cannot be ſupplied by witneſſes, altho* the execution bear in 
neral law „ Bowers Gosford, 1oth July 1676, Stevenſon contra 
— In the execution of an inhibition, not bearing Zhree oyeſſes, 
the Lords allowed a proof by the witneſſes inſerted in the execution, 
That the three oyeſſes were truly given, in reſpect there was ſome du- 
biety about the ſtile of executions. Stair, 21ſt June 1681, Lundie 
contra Trotter. ---- An inhibition being null, the execution not bear- 
ing delivery of a copy ; the Lords, after regiſtration of the inhibition, 
would not admit this to be * by a proof, that a copy was tru- 
ly delivered, in prejudice of a fingular ſucceſſor, who purchaſed upon 
x & faith that the execution was null. Stair, 28th July 1671, Keith 
contra Johnſton. ---- An inhibition executed at Muſleburgh, the head 
burgh of the regality where the lands lay, and at the mercat-croſs of 
Edinburgh, as uſe is, being quarrelled, for that the execution bore co- 
— to be left at the ſaid burgh of Edinburgh, without mention of 
uſleburgh; it was alledged for the defender, That it was but a mere 
omiſſion, and it was offered to be proved by the meſſenger and wit- 
neſſes, That, de facto, a copy was left at Muſleburgh; the Lords found 
the execution null, and would not ſupply this defect, it not being ſo 
in the regiſter. Harcus, ( Inbibition) January 168 5, Sir Adam 
Blair contra the Creditors of William Rig. An execution of a war- 
ning to remove, being challenged as diſconform to act 75, parl. 1 540, 
the defect was not allowed to be ſupplied by witneſſes, That, de fa- 
Ho, a copy was affixed to the moſt patent door of the houſe. Harcus, 
(Removing ) February 1684, Threapland contra Strachan, 


What Proof relevant to ſupport defective Writs ? 


A BonD being vitiated in ſubſtantialibus, and conſequently 150 Where the 


ſum'd doloſe done, the Lords found it not relevant to be prov 
the inſtrumentary witneſſes that the writ was vitiated at ſubſcribing z 
for tho the tenor of a bond may be proved by witneſſes, this is ex ne- 
ceſiitate, which obtains not in the preſent caſe ; for in executing wri- 
tings it is eaſy to avoid vitiations. Stair, 22d November 1671, Pit- 

Vor, II, 3 H tillo 


Writ is viti- 
by ated. 


214 


2 
„ 


Proof. | 


Alledgeances how relevant to be proved ? 


tillo contra Foreſter. A contract being interlined in ſeveral places, and 
alſo written on the margin, the marginal notes not being ſubſcribed ; 
the Lords refuſed to admit the witneſſes inſert and notary to depone 
upon the verity of the ſaid notes and interlinings, eſpecially ſeeing the 
contract contained warrants for infeftments and reverſions of lands, 
which cannot be proved by witneſſes. Colvil, 14th March 1 579, Nairne 
contra Sutor. — A bond being vitiated in the ſum, the F544 was 
not obliged to bring an improbation of the bond, tho' the purſuer abode by 
it; but the purſuer was found obliged to approve either by ſome writ, 
or by the witneſſes inſert, or ſome other lawful adminicle, that the 
ſum which a , was the true ſum owing and contained ab initio 
in the obligation. Durie, 14th December 1627, Hepburn contra 
Lyle. — A brief whereupon a ſervice was deduced found null, be- 
cauſe it was blotted and vitiated in the date of execution, and the pur- 
ſuer was not allowed to mend the ſame and bide by it, as is uſual in 
other executions, in reſpect of the act 113, parl. 1429; which act was 
found to extend to the date of the execution, as well as to the date of 
the brief. Durie, 27th Ke M Culloch contra M*Culloch. 
—— In a reduction upon the of death- bed, a diſpoſition was chal- 
lenged as vitiated in date and place, and it was argued, That in a caſe 
of this nature, the date being inter ſubſtantialia, the preſumption juris 
& de jure, is, that the vitiation was done in order to avoid the chal- 
lenge of death- bed. The defender offered to aſtruct the verity of the 
date by the inſtrumentary witneſſes, which the Lords ſuſtained. In 


this caſe the vitiation was of that nature, as ſcarce to admit of a ſu- 


ſpicion of antedating. wigs "oj 1730, Arrot contra Gairden. 
wr A diſpoſition 1 mother to one oe © being quarrelled in a re- 
duction at the inſtance of another daughter, upon theſe grounds, viz. 
Imo, That the diſpofition had been to ocular inſpection blank from the 
beginning, and lately filled up with new ink, tho' more than 30 years 
old, and it had been deſigned for a man, it bearing throughout the 
word his, which is now vitiated and made her. 2do, That for many 
years while the mother lived there was no mention of this right, nor 
for two years after her deceaſe, nor did it ſo much as bear reſervation 
of a liferent to the granter. The Lords ſuſtained theſe reaſons, and 
reduced the diſpoſition, unleſs the defender, in fortification thereof, 
would offer to prove that her name was filled up therein, and was ſo 


read and ſeen before her mother was on death-bed ; and this, tho' the 


diſpoſition was long before the act of parliament diſcharging blank 
writs, Fountainhall, 19th February 1702, Livingſton contra Li- 
vingſton. 


Where it is AN aſſignation of a falſe date found null in fotum, as preſumed ante- 


of a falſe date, 


dated to make it anſwer an intimation ; and it was not found rele- 
vant for the aſſigney to prove that the affignation was truly executed 


before the intimation, becauſe our law will not truſt witneſſes in mat- 


ters where writ is required, and which therefore are only allowed to 
be proved by writ. Durie, 2gth March 1626, Keith contra Robert- 
fon. — A diſpoſition being challenged as of a falſe date, preſumed 
done in order to avoid the objection of death-bed, the defence — 

; c 
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Alledgeances how relevant to be proved ? 


That by our law a falſe date doth not annul the deed; unleſs it appear 
to be done of deſign to prejudge a party having intereſt ; that. in this 
caſe the date was wrong by the ignorance of the writer, who in tran= 
ſcribing the diſpoſition formerly conceived in favours of another, tran- 
ſcribed alſo the date as it was in the firſt diſpoſition ; but in ſupport of 
the deed it was offered to be proved by the witneſſes inſert, that it 
was truly ſubſcribed by the diſponer when in —_— The Lords 
found the defence relevant to be proved by the inſtrumentary witneſ- 
ſes. Stair, 23d February 1667, Ld. May contra Roſs. A di 

by miſtake being copied verbatim by a country writer, off a ſcroll ſent 
from Edinburgh by a writer who had inſert his own name as writ 
of the diſcharge, and the fame coming to be quarrelled by a creditor 
of the granter's, who alledged, that this was a plain nullity of the diſ- 
charge, if not a falſhood, not ſuppliable by witneſſes, who are not re- 
ceivable to prove delivery of money ; the Lords having ſeen a decla- 
ration under the granter's hand, that he truly ſubſcribed the diſcharge, 
and finding that the probation was only craved to adminiculate and 
ſupport the writ, they therefore allowed the inſtrumentary witneſſes 
to be examined touching their ſeeing the money actually paid. Foun- 
24 1707, 5 ell. mnt a like 
caſe, Lords judging ves tied u act 1 « 1593, 
found the — be that was truly WAS belng extther — 
nor deſigned in the writ. But then it being offered, in fupport there- 
of, to be proved by witneſſes, that the money was truly paid as men- 
tioned in the diſcharge, this the Lords ſuſtained. Fountainhall, 1 1th' 
February 1710, Irvine contra M“ Jore. 


A BonD was found null, which being written on two ſides; on writ appear- 
that ſide where the ſubſcriptions were, there was nothing but the clauſe ing fabricated, 
of regiſtration, the other ſide was intirely filled up with another hand 
without any ſubſcription, ſo that it appeared to have been the laſt 
ſheet of a writ taken off and filled up upon the back by the purſuer ; 
but being before the act of parliament 1681, the Lords declared, That 
if the purſuer could adduce writs or adminicles, or witneſſes to aſtruct 
the verity of the bond, they would hear him upon the fame, Stair, 
16th July 1667, Hamilton contra Syminton. 


In a reduction ex capite inbibitionis of a diſpoſition, bearing a date What if the 
anterior to the inhibition, but being holograph, which proves not its #** be wane- 
date, and the defender offering to aſtruct the date by witneſſes, it was a olograph 
objected, Not competent to prove by witneſſes, where the queſtion is *"i* —_— 
not with the heir of the granter, but with third parties; the Lords, be-“ dtn! 
fore anſwer, did appoint witneſſes to be examined omni exceptione ma- 
jores. Stair, 21 i ) une 1665, Braidie contra Ld. Fairny.— A ticket 
ſubſcribed by a cedent before witneſſes without a date, the witneſſes 
were allowed to prove, that it was ſubſcribed before the aſſignation, in 
order to found a defence of compenſation againſt the aſſigney. Stair, 

Gilmour, Newbyth, 29th June 1665, Thornton contra in. 
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Proof. 


Alledgeances how relevant to be proved ? 


Writ inthe A MAN purſuing the granter of a bond to deliver it to him as his e- 
rancer's hand, vident, becauſe it was figned and delivered to him, and he gave it back 
toprove thatir to the granter to get it ſigned by cautionets, and offering to his 
wars — 3 teſtes omni exceptione majores, viz. four Lords of ſeſſion; the 
chat it is ill a Lords inclined to admit this probation, altho' the defender contended, 
ſubſiſting obli- That no probation could be admitted, but by writ or oath of party. 
* Haddington, 23d November 1610, Melvil contra Murray. — An al- 
ledgeance, That a ſuperior had ſubſcribed a precept of clare conſtat in 
favours of the defender, and delivered it to him, whereby it became his 
evident, and that the defender, thereaſter, delivered it to a ſervant of the 
ſuperior's to append his ſeal thereto, and that it was ſtill in the ſaid ſer- 
vant's keeping, who was now, as donatar, purſuing action of nonentry; 
this alledgeance, made by way of exception, was found only probable 
by the ſuperior's oath or writ, and not by witneſſes, ſeeing it tended to 
make up an evident. Durie, 13th December 1626, Earl Rothes Do- 
natar contra Ld. Grant. 8 
CHYROGRAPHUM apud debitorem repertum præſumitur ſolutum, 
this preſumption cannot be taken away by witneſſes, which was found 
in — as well as bonds. Stair, 14th December 1666, Fairly 
contra Creditors of Dick. Witneſſes ex officio were ſuſtained to take 
away an exception, that the bond craved to be paid was inſtrumentum 
apud debitorem repertum; the manner of the delivery being moſt ſpe- 
cial, and to be proved by the debitor's own curators, who tranſacted 
for him in his minority. Gosford, 1 5th June 1671, Elies contra Carſe. 
'—— The delivery back of a bond in truſt uncancelled, is no otherwiſe 
to be proved, but ſcripto vel juramento of the receiver, if no force be 
alledged, and witneſſes cannot be here received ex officio. Gosford, 
3d July 1677, Aikman contra Aikman. | 


Proof of ho- A DEFUNCT having in teſtament ordained his relict to bruick all 
mologation. his lands during her life, ſhe only giving to her ſon a pleniſhed room; 
in a removing at the ſon's inſtance againſt her, the Lords found, That 
the homologation of the teſtament, viz. the receiving of the room ple- 
niſhed in implement of the ſaid clauſe, ought to be proved by writ or 
oath of party, and not by witneſſes, altho it conſiſted in facto. Du- 
rie, 29th June 1632, Straiton contra his Mother. — A 3 made 
by a woman in her widowity, to pay a bond granted by her fante ma- 
trimonio, found probable by witneſſes in order to ſupport the bond, tho' 
it was above L. 100 Scots. Spotiſwood, (Probation) 5th February 
1636, Acheſon contra Herring. — The contrary, tho' the bond was 
within L. 100 Scots. Stair, Dirleton, roth December 1675, Bryce 
contra Kirkpatrick. | 


What Proof relevant to take away Writ ? 
A wrir in 
the granree's TAT a bond was depoſited until performance of a certain condi- 
hand, opere tion, and that the charger had taken the ſame out of the depoſitar's 
proved that it Charter-cheſt, without J g the condition, was not found rele- 
liver 5 ; vant to be proved by the oath of the alledged depoſitar, but only by 
| the 


dent ? 


— 


Proof. 


Alledgeances how relevant to be proved ? 


the charger's oath. Durie, 22d February 1627, Williamſon contra 
Tennent. Gosford, 13th July 1670, Rutherford contra Rutherford, 
It being alledged againſt a bond, That it never was a delivered evi- 
dent, but ſurreptitiouſly taken out by the creditor from amongſt the de- 
bitor's writs, this was not found relevant to be proved by witneſſes ; 
but the Lords ex officio examined the creditor upon the fact. Durie, 
21ſt March 1628, Scot contra Creditors of Diſhington. — It being al- 
led againſt a writ, That it never was a delivered evident, but de- 
poſited in a third party's hand, who had unwarrantably given it up to 
the purſuer ; the queſtion was, Whether this depoſitation was relevant 
to be proved otherwiſe than by the oath of the party in whoſe favours 
the writ was conceived, he having the ſame in his hands ; and it was 
found, That ſeeing the writ was not produced by him to whom it was 
granted, but by a third party, in whoſe favours a clauſe therein was con- 
ceived ; in this caſe the depoſitation might be proved both by the writer 
and witneſſes inſert. Stair, th July 1662, Drummond contra Camp- 
bell. — A diſpoſition that had been writ out with a blank for the diſ- 
ponee's name, and filled up with another hand, and different ink, was 
challenged as never having been a delivered evident, and it was conde- 
ſcended on, that the deed was in the granter's poſſeſſion, at the time of 
his death, intrometted with by the defender, who cauſed fill up his 
own name therein, after the granter's deceaſe, which was offered to be 
proved by the writer, who filled up the blank, and by other perſons who 
were preſent ; the Lords found the alledgeance could only be proved 
ſeripto aut juramento of the defender. Gosford, roth January 1673, 
Laury contra Drummond, ---- Found, That altho' writ cannot be ta- 
ken away but by writ directly, yet it may be taken away by a redu- 
ction ex capite metus, doli aut minoris ætatis and leſion ; and that, in 
ſuch purſuits, the reaſons being in fact, and libelled, either upon force 
or circumvention and fraud, are relevant to be proved by witneſſes; 
and therefore, that a reduction upon this reaſon, vig. That the diſpo- 
ſition in queſtion was found amongſt the defunct's papers at his deceaſe, 
and was intrometted with, and filled up by another, may be prov- 
ed by witneſſes, as being ex capite doli. Dirleton, 17th January 
1677, Caribber contra Fordel. ---- The like. Dirleton, 16th Ja- 
nuary 1677, Stewart contra Riddoch ---- It being objected againſt a 
diſpoſition, That it never was a delivered evident, it was found relevant 
to be proved by witneſſes, That the diſpoſition was in the granter's 
poſſeſſion the time of his death, without a clauſe diſpenſing with the 
not delivery. Stair, 13th February 1679, Cathcart contra Ld. of Corſ- 
clays. ---- A bond of proviſion being granted by an eldeſt brother to 
one of his ſiſters, conform to agreement betwixt his father and him, 
when the father diſponed the eſtate to him, and the bond not being 
delivered to the fiſter herſelf, but to the father, who truſted it to the 
cuſtody of a friend, out of whoſe hands the daughter ary was now 
married below her degree, and without her father's conſent) got it viis 


& modis, and now charging for the ſum ; the Lords ordained the wit- 


neſſes in the bond with the father and his faid truſtee to be examined 
ex ofcio, if there was any depoſitation, and what were the terms and 
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Proof. 


Or that it 
w23 retired 


tual contract 
was depoſited 
upon terms. 


was blank in 
the drawer's 
name when 
accepted, 


by the debitor. 


That a bill 


Alledgeances how relevant to be proved? 


conditions of the depoſitation, and how it went out of their hands; 
this, the author ſays, was looked upon as a dangerous preparative. 
Fountainhall, zoth December 1703, Stewart contra Stewart. It 
being alledged againſt a bond of proviſion, That when the granter was 
on death-bed, he gave his wife warrant to take out the bond and can- 
cel the ſame ; this was found relevant to be proved by the wife and o- 


ther witneſſes, Stair, 7th November 1673, Chiſholm contra Chiſ- 
holm. 


In a competition of the creditors of Cromarty, it was alledged againſt 
an afſignation to a compriſing in favours of Joſeph Brodie, That it was 
inſtrumentum apud debitorem repertum, and ſo extinct by being in the 

ſſeſñon of the common debitor, who could not ex poſt facto revive it, 
bo delivering the blank aſſignation. Now, that the aſſignation and a 
priſing were once retired by the debitor, was offered to be proved by 
witneſſes, and, in ſupport of this offer, it was obſerved, that the aſſig- 
nation was not delivered to the aſſigney for two years after its date. 
Anſwered, The alledgeance is only relevant to be proved ſcripto vel 
inſtrumento, and it were a dangerous 7 to take away mens 
rights by witneſſes, it being cuſtomary for appriſers to have blank 
aſſignations lying by them till they meet with a merchant. Repli- 
ed, The aſſigney being dead, his oath cannot be had, but it is offered 
to be proved by the cedent and other witneſſes, That the appriſing 
with the aſſignation was delivered to Cromarty. The Lords found the 
alledgeance could only be proved ſcripto vel juramento. Harcus, (Com- 
pri ſings) February 1688, Brodie contra Creditors of Cromar- 
ty. 


That a mu- CoNSIGNAT10N of a mutual contract, ad hunc ſinem, till the liferenter 


ſhould ſubſcribe, is relevant to be proved by the witneſſes inſert; and 
the ſame being proved, the Lords found, That either the party be- 
hoved to procure the ſaid ſubſcription, or otherwiſe the contract be- 
hoved to fall. Hope, (Contract) January 1611, Ker contra Home. 
—— It being alledged in a proceſs, That a minute in a mutual contract, 
which was in the hands of the writer, was lodged there till ſuch and 
ſuch things ſhould be performed by the other party, and this alledgeance 
offered to be proved by the witneſſes and writer; the Lords repelled the 
ſame, and found it unreaſonable to take ſuch depoſitions, to deſtroy the 
minute, againſt conſent of the party, altho' they are in uſe to take their 
declaration to confirm a writ, and for corroboration thereof. Durie, 
penult. June 1625, Crawford contra Vallance's heirs. Durie, 23d 
June 1626, Maxwell contra Lord Drumlanrig. 


A BiLL's being blank in the receiver's name the time of a ing, 
found relevant to be proved only by his oath or writ. Forbes, 21ſt 
June 1711, Brand contra Tenants of Riccartoun, — In a competition 
betwixt an onerous indorſee to a bill and an arreſter, it having been 
found relevant to prefer the arreſter, That the bill was not completed 
by ſubſcription of the drawer at the time of the arreſtment ; the ſame 


was 


* 4 


Proof. 


Alledgeances how relevant to be proved ? 


was found relevant to be proved prout de jure. 14th February 1734, 
Neilſon contra Ruſſell. 


In a competition upon a defunct's executry, it being alledged againſt That a writ is 
a creditor, Fhat the — — 3 155 application was of a falſe date. 
antedated, in order to bring him in within the ſix months, this alledge- 
ance was found relevant to be proved by the commiſſary's oath. De- 
cember 1730, Robertſons contra Dunbar. 


B A Conpir 10 not being engroſſed in the deed, but only at ſigning a- Verbal =: 
greed upon, was found not relevant to be proved by the witneſſes In- —＋ oa 
ſert. Colvil, 2gth October 1 574, Wauchop contra Hamilton. The ing, inferring 
ſame was found in a decreet-arbitral touching ſome verbal promiſes, ond — 
alledged made by the arbiter at ſubſcribing. Colvil, 16th November how relevant 
1574; Ld. Dalgatie contra Ld. Urie. — Whatever can take away a te be proved“ 

„v. g. pactum de non petendo, &c. can no otherwiſe be proved 
but by writ or oath of party. Colvil, May 1 583, Counteſs of 

Argyle contra Sheriff of Murray. — Burgy had granted a bond to the 
Earl of Murray for L. 10000, for deſiſting from a criminal proceſs a- 
gainſt him, this bond was deſired to be reduced, as having been grant- 
ed at the interceſſion of friends to ſave the Earl's honour, who, tho' 
he was not the purſuer, yet was an aſſiſtant in the purſuit, but with 
no view to be exacted, as was offered to be proved by certain noble- 
men that had been communers ; found the bond could not be taken 
away by witneſſes, however honourable. Durie, 21ſt Januaty 1630, 

Earl Murray contra Dunbar of Burgy- — A purchaſer who was 
bound by the minute to pay a certain ſum, or to aſſign ſufficient bonds 

to the extent, offered a bond of the town of 1 as a part of 

the price, the ſeller excepted againſt this bond, ging, it was 

_ betwixt them, that this bond ſhould be no part of the price ; 

is was found relevant to be proved by the writer and witneſſes in- 

ſert in the minute, which will not be drawn, in example as to any full 
and extended writ, for altering any clauſe therein, or for adding any 
omitted, Stair, 5th January 1667, Cheap contra Philip. — It bein 
alledged in a ſuſpenſion of a contract of victual, That it was delivere 

20 miles ſhort of the place where it ſhould have been delivered; which, 

tho' not contained in the contract, yet was offered to be proved by the 

writer and witnefles, and ſo the Cater was liable arbitraria actione de 
eo quod certo loco ; the Lords found the alledgeance only relevant to be 
roved ſcripto vel juramento. Fountainhall, 28th November 1684, 
Briſbans contra Merchants in Glaſgow. — A purchaſer of lands ha- 
ving, as part of the price, aſſigned the ſeller to a ſum due by bond, 
and he taking a bond of corroboration payable at the next following 
term, becauſe the cedent had — to warrant his payment, in 
caſe he would forbear for that ſpace, and the debitot having broken in 
the mean time, the ſaid promiſe, to warrant him, if he would forbear 
till the term, was found relevant to oblige the cedent to pay; but then 
it was alſo found, That the promiſe could only be proved by the ce- 
dent's own oath, ſeeing he had not adhibited writ as he might have 
done, but the Lords allowed the aſſigney to adduce theſe who were 
witneſſes to the communing to confront the cedent. Fountainhall, 19th 


312 January 


220 


Proof. 


Verbal pa- 


Alledgeances how relevant to be proved ? 


January 1703,. Weir contra Ruſſel. -— A decreet-atbitral having been 
pronounced upon a ſubmiſſion betwixt ſome children of a defunct, on 
the one fide, and a ſingle perſon on the other, decerning a conſide- 
rable ſum to be paid to the children; when the money came to be 
paid, they refuſing to diſcharge the whole claim competent to the de- 
fun&, but only their own proportions, there having been another bro- 
ther, now deceaſed, to whom they had made up no titles ; the Lords 
found it relevant to be proved by the oaths of the arbiters and commu- 
ners, That the whole claim due to the defunct, was meant to be ſub- 
mitted, and that the ſum decerned for was in ſatisfaction of the whole. 
Fountainhall, 224 January 1684, Davidſon contra Town of Edin- 


burgh. 


TRANSACTIONS and compoſitions, relative to written obligations, 


Qions ex er- Cannot be proved by witneſſes, but by writ only. Balfour, (Writs) 


vallo expreſs 
or implied, 
taking away 
writ or other 
right. 


» 


21ſt January 1540, Lord Somervel contra  . —— An obliga- 
tion being eſtabliſhed by writ, the Lords found, That any tranſaction 
thereupon, or exonoration therefrom, can only be proved by writ, and 
not ſo much as by the witneſſes inſert in the obligation itſelf, Balfour, 
(Writs) 17th February 1549, Ld. Kerſs contra Panter. 14th Febru- 
ary 1549, Miniſter of Hales contra Abbot of Newbottle. A tranſ- 
action whereby part of a ſum in a bond was given down, and delivery 
of worth the ſuperplus, was found relevant to be proved by wit- 
neſſes, altho' in a ſuſpenſion. Nicolſon, (Jranſaction) 11th July 
1623, Torrence contra Steel. An obligation for an L. 100 was 
found innovated by an act in a town's books, whereby the debitor, be- 
ing priſoner, ated himſelf to pay L. go, altho' the act had no relation to 
the obligation; and it was admitted to be proved by witneſſes, viz. 
the bailiff and clerk, That the a& was made for payment of the ſum 
contained in the obligation. Hadgington, 8th February 1610, Win- 

rham contra Crombie. i 
r cannot be but by 8 
Durie, 1 ebruary 1639, Craigmiller contra Chal- 
REES An —— That a — ey effect renounced 
his tack, by payment of a greater duty, was found not relevant to be 
proved by witneſſes, but only by writ or oath of party. Haddington, 
23d July 1605, Ld. Schaw contra Palmer, — After decreet of re- 
moving againſt a party, who was alledged to have been thereafter to- 
lerated to fit and labour the ground by a new paction; the Lords 
found, That the ſaid agreement could not be proved by witneſſes, but 
by writ only. Balfour, (Probation) 5th December 1 534, con- 
tra — A command to do ſervice after warning, can only be 
proved ſcripto vel juramento. Hope, (Writ) (Removing) 11th De- 
cember 1616, contre n a reduction of a decreet of 
removing, the Lords found one reaſon relevant, vig. a promiſe made by 
the purſuer, that the defender ſhould bruik for a year; as alſo they 
found, That the ſaid promiſe being made after the warning, and be- 
fore ſentence, might be proved by witneſſes. Hope, (Removing) 
(Promiſe) 19th March 1616, Edmonſton contre Fullerton. -—— A 
meſſenger who ſuffered. a priſoner to eſcape, alledging a poſteri- 
or paction with the party, whereby he was bound to apprehend and 
| | | incarcerate 


Proof. 


Alledgeances how relevant to be proved ? 


incarcerate the priſoner, which he had now done, and in which caſe 
the party was to paſs from any action againſt him for letting the 
priſoner eſcape ; the Lords found this paCtion to be of the nature of a 
promiſe, and ſo not relevant to be proved by witneſſes, but only /cr:p- 
fo wel juramento. Fountainhall, 2oth November 1703, Hyſlop 
contra Smart. ---- In an action of ſpuilzie, the defender alledging, 
That a man in his name tranſacted with the purſuer, who agreed 
that he the defender ſhould intromet with the goods in queſtion; the 
alled was found relevant to aſſoilzie him from the f uilzie ; but 
the ſaid alledgeance was found only relevant to be nw ſeripto, and 
not by witneſſes. Balfour, (Writs) 11th February and 6th March 
1533, Cranſton contra Home, 


Tur cauſe of a bond being p_ by the creditor's oath to be a 4, 


bargain, the conditions of the 
Stair, Gosford, 22d January 1674, Sim contra Inglis. ---- In a purſuit 
upon a bond, bearing borrowed money, it was offered to be proved by 
the purſuer's oath, that the cauſe of the bond was not borrowed money ; 
and the narrative of the bond being thus redargued, the Lords found 
the true cauſe might be proved by the inſtrumentary witneſſes. Stair, 
22d February 1676, Brown contra Laurie. ---- A bond not bearing 
reſting owing, but only an obligement to pay, without aſſigning any 
cauſe; it was found, That the true cauſe might be proved by the wit- 
neſſes inſert, ſo as to aſſoilzie the granter, if it was found to be 0b cauſam 
datam, cauſa non ſecuta, Durie, 26th July 1622, Davidſon contra 
Ld. of Buckie. ---- A man who had granted bond for a ſum, as bor- 
rowed money, to a party now deceaſed, who was executed for a crime, 
but, before his execution, had aſſigned the bond; and the debitor al- 
ledging, in a bill to the Lords, That, notwithſtanding the narrative, it 
was truly a _ for agenting his buſineſs ; the Lords refuſed to exa- 
mine ex officio the writer and — witneſſes touching the true 
cauſe of the bond, that this being proved, it might be declared null, 
condictione cauſa data, cauſa non ſecuta; for they conſidered, that hat- 
ever might be done for expiſcation, where the writ bears only onerous 
cauſes in general, yet when it bears ſpeciatim ex cauſa mutui, the ſame 
cannot otherwiſe be canvelled, ſave only ſcripto vel juramento of the 
creditor. Fountainhall, 19th June 1696, Bruce contra Murray A 
who was charged on his — bill, offering to prove, by the 
charger's oath, That the cauſe of granting the bill was for ſome goods 
bought from him, and that being acknowledged by him, then offer- 
ing to prove, by the witneſſes preſent at the bargain, that the quantities 
and prices agreed on would not extend to that ſum by far, unleſs he 
Row delivery of a greater quantity; the Lords found, That the bill 
ing accepted ſimply, he had renounced all objections againſt the debt, 
except what he could prove by the charger's oath, ſo that he could not 
divide his probation, partly by oath and partly by witneſſes, but muſt re- 
fer all, both quantities, prices, conditions, &c. to his oath, and refuſ- 
ed the heteroclite probation he offered. Fountainhall, 2d January 
1712, Jeffray contra Robertſon. _—. In order to reſtrict a charge upon 
a bond bearing borrowed money, it was found relevant to prove by 
Vor. II. 3 K the 
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Alledgeances how relevant to be proved? 


the charger's oath, That the bond was for an apprentice- fee, and 
witneſſes, that he beat the apprentice, and put him awa f 
evil uſage before he had ſerved out his time. Stair, 15th June 
1665, Aikman contra A bond, bearing borrowed mo- 
ney, being of the ſame date with indentures betwixt the 
debitor's brother, as apprentice to the creditor, and the ſaid creditor, 
was preſumed to have been granted for the apprentice-fee diſcharged by 
the indentures, the debitor aſtructing the ſame by the writer and inſtru- 
mentary witneſſes in the faid indentures and bond, which their Lord- 
ſhips found relevant to reduce the bond pro tanto, and proportionally 

to the time the apprentice was not alimented, educated and inſtructed 
by his maſter, according to the indentures. Forbes's MS. 5th June 

- 1714, Gun contra Fraſer. Found, by a narrow plurality, That wit- 
neſſes might be admitted to prove, That one of the co-obligants was 
cautioner only, and the whole money applied to the other's behoof. 
N. B. The proceſs was begun againſt the obligant himſelf, but he died 
ſoon after, by which the purſuer loſt the benefit of his oath. Foun- 
tainhall, 3d February 1697, Drummond of Riccartoun contra the Cre- 
ditors of Sir William Nicolſon, 


Proof to re- IN a reduction of a diſpoſition upon the head of fraud, in reſpect, 


dargue other th, it appears to be an abſolute diſpoſition, yet it was deſigned by the 
= * granter to contain a reverſion, and he offered to prove, by the ——— 


and inſtrumentary witneſſes, That it was read ſo to him at figning. 
The writer and witneſſes were examined before anſwer. Stair, 2d Ju- 
ly 1667, Allan contra Fairie. — That a gift of liferent-eſcheat was 
antedated, and ſimulate to the rebel's behoof, was found probable 
the oath of the ſuperior and witneſſes inſert in the gift. Stair, 19 
June 1669, Scot contra Langton. _—. A cautioner who was illiterate, 
and conld not write, offered to prove by the notaries and witneſſes, 
That he only gave warrant to them to ſubſcribe for him as cautioner 
for 1200 merks, whereas a much larger ſum was filled up in the bond ; 
the Lords would not receive the reaſons to be proved in the ordinary 
way, by witneſſes, but, ex officio, ordained the communers, notaries 
a rem that they might conſider the clearneſs 
and pregnancy of their teſtimonies, whether this writ was read to the 
ſuſpender when he gave warrant to ſubſcribe, and what was read for 
the ſum, and on what terms he gave warrant to ſubſcribe. Stair, 
25th January 1670, Hadden contra Campbell. A decreet-arbitral, 
bearing to grant a renounciation, with abſolute warrandice, was found 
ſo far reducible as to bear only warrandice from fact and deed, upon 
the arbiters depoſitions, after they were functi, that they decerned no 
more; and it being natural for ſuch writs to carry only warrandice 
from fact and deed. Gosford, December 1671, Hays contra 
Hay. — A minor marrying an minor, and the wife, with con- 
ſent of her ſpouſe, and the father taking burden for his ſon, having 
granted a diſcharge to her tutors; in a reduction of this diſcharge upon 
an alledgeance, 22 the purſuer offered to prove by communers and 
witneſſes) that the diſcharge was granted upon truſt; the Lords found 
the alledgeance only probable ſcripto aut juramento. „ 
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Alledgeances how relevant to be proved ? 


November 1683, Lady Ballegerno contra Hays. In a reduction u- 
pon the act 1621, of an aſſignation, which bore not only for love 
and favour, but for other cauſes and conſiderations ; and the aſſigney 
offering to prove the onerous cauſes, yet the Lords ſuſtained the redu- 
ction, uſe they would not allow the aſſigney to prove con to 
the terms of his own writ. Fountainhall, 7th ber 1710, Daes 
contra Fullerton. 

Tur Lords refuſed to ſuſtain this reaſon of reduction of a decreet, 
That the clerk had drawn the interlocutor, contrary to the teſtimonies 
of the witneſſes, becauſe this would bring all decreets over head, by 
fixing a pretended guilt on the clerks. Fountainhall, 3oth November 
1678, M*Kenzie contra Graham. A decreet pronounced in foro 
contradictorio & in præſentia, being ſought to be reduced on this 
ground, that it was extracted by the clerks unwarrantably, contrary to 
what was done by the Lords; it was found relevant to this 
ledgeance by the oaths of the advocates on the other fide, 


Stair, 6th 
July 1666, Toſh contra Cruikſhank. 


A NuncuPATIVE teſtament cannot be proved by witneſſes to take Nuncupatiye 


away a former legacy conſtituted by writ. Durie, 18 
Houſton contra Houſton, 


Payment how relevant to be proved ? 
A Dry bein 


under L. 100 by witneſſes, found not to be underſt 


he fame, tho' the bond was but for the ſum of L. 40 Scots. Du- 
rie, 15th July 1624, Niſbet contra Short.---The like, with regard to an 
alledged payment of five merks, in name of annualrent. Durie, 1ſt July 
1626, Hay contra  . Durie, 4th July 1632, Dalrymple contra Ld. 
Closburn. A ſum of money, and a pipe of ſack, and a tun of beer being 
all contained inone ticket; the Lords, ina proceſs againſt the granter's heir, 
for payment of the the money and prices of the goods (which the defen- 
der alledged to have been paid to the creditor himſelf now deceaſed) found, 
That the payment of the money ought to be proved ſcripto vel juramento, 
but that the payment of the prices of the goods might be proved by 
witneſſes, tho' all was in one ticket. Durie, 16th December 1626, 
Finlayſon contra Executors of Lauder. 

A T1CcxET bearing only principal and expences, and the creditor 
after the term of payment declaring by a writ under his hand; That he 
would ſuperſede ſeeking payment thereof till a term long thereafter, 
the debitor always in mean time paying termly the annualrent ; 
the Lords found, That the real payment of the annualrents at theſe 
terms might be proved by witneſſes omni exceptione majores. Nicol- 
ſon, (Payment) 29th March 1623, Lord Semple contra Somervel. 
—— In a reduction of a contract entred into by a minor majorennitate ; 
Proximus, the Lords conſidering his quality, that he was a publick no- 
wy the time of ſigning the contract, was the drawer of it him- 
ſelf, they ſuſtained the defence, Tu he had homologated the _— 
| 34 2 CE 
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February 163 1, 8 


by writ, no part thereof can be proved paid Payment of 
by witneſſes, and the act of ſederunt anent probation of payment of — ch 


of ſums foun- ſtituted by 
ded on writ. Haddington, 15th November 1622, M*Gill contra Forret. 


cy. 


where 


e debt is con · 
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l | Alledgeances how relevant to be proved ? 


— 14 ; ſince majority, yment of annualrent, to be proved prout de jure, 
1-0 notwichltandin 7 — to fortify a contract reducible in 2 das 
i} a minor had diſponed his heretage. Spotiſwood, (Minor) aoth July 
| 1636, Gardner contra Chalmers, ---- In a declarator of irritancy ob non 
ſolutum canonem, founded upon a clauſe irritant in the deed, payment 
of the canon was found not relevant to be proved by witneſſes, altho' 
the duty was ſmall. Haddington, 23d eee 1609, Ld. Ro- 
manno contra Niſbet. Durie, iſt February 1631, Calpie contra Ken- 
nedy. ---- N. B. Payment of feu- duties found relevant to be proved 
prout de jure. Dirleton, gth July 1667, Hamilton contra Smith. 
But there muſt be ſome miſtake in this. | 
A Man being charged for a ſum upon his regiſtred obligation, and 
ſuſpending upon an article in the purſuer's huſband's compt-book, and 
offixing to ſa the ſame by witneſſes, the payment was admitted 
to probation by witneſſes, Hadditgton, 13th January 1609, Home 
contra Brown. | 


by wn. admitted to be proved by witneſſes, the libel being proved in the fame 


manner, there being no writ. Haddington, 19th June 1605, 
contra — A tenant who had no tack, was allowed to prove 
by witneſſes payment of his money-rent, not exceeding L. 100 term- 
ly. Stair, 7th January 1662, Earl of Lauderdale contra Tenants of 
Swinton. In a purſuit for payment of the price of a horſe, payment 
by witneſſes was found relevant; and two witneſſes having deponed, 
That ſaw the defender deliver 20 dollars to the purſuer e, a 
month after the bargain ; this was ſuſtained, unleſs the purſuer would 
rove the defender was owing him that ſum upon a ſeparate account. 
arcus, (Probation) 8th December 1687, Home contra Hiſlop. ---- 
A purchaſer of land by a verbal bargain, alledging he had paid the 
price, after which there was no locus pœnitentiæ; this was found only 
relevant to be proved Is ah vel juramento, becauſe witneſſes could not 
well know whether the money was paid in contemplation of the bar- 
gain, or whether the ſeller . Sato himſelf freedom to reſile upon re- 
paying the money. Fountainhall, 23d December 1697, Laurie con- 
tra Craik, 


Where it i: A exception of payment of a ſum, tho' exceeding L. 100, was 
0 


1 Delivery of PERFORMANCE of an obligation in writ, by payment or delivery 
4 implement of Of victual, or other fungibles in terms thereof, 1s relevant to be proved 
| il an obligation by witneſſes, Haddington, 26th July 1620, Hamilton contra Lady 
= in writ. Pittenweem. Nicolſon, (Witneſs) 13th January 1620, Little contra 
x Hilſtones. Durie, 25th November 1624, Biſſet contra Biſſet. Spo- 
| tiſwood, (Probation) 28th June 1631, Executors of Ferguſſon con- 
tra Campbell. Durie, 23d July 1633, Lady Aberzeldie contra her ſon. 
Stair, 7th January 1662, Earl Lauderdale contra Tenants of Swinton. 
Fountainhall, 14th June 1687, Agnew and Muir contra Agnew. 
anstieg. Ix a purſuit for 500 merks contained in a regiſtred bond, an exce- 
2222 ption of payment of L. 160, by delivery of a tun of wine of that price, 


an obligation 


e — — — —— — 


—— 


for a ſum of found relevant to 'be proved by famous witneſſes named in nn 
2 


money. 
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Alledgeances how relevant to be proved ? 


the payment being made before the term of payment in the obligation, 
and it being done before the act, That witneſſes ſhould not -_ a- 
bove L. 100. Haddington, gth March 1610, Laurie contra 
Delivery of corns, cattle, &c. by a tenant ih ſatisfaction of his rent, may 
be proved by witneſſes, even againſt an arreſter. Spotiſwoodp (Proba- 
tion) 16th January 1629, Bennet contra Foulden. FEY of vic- 
tual in ſatis faction of a bond of borrowed money, found not relevant to 
be proved by witneſſes. 8 8h February 1606, Tennant mi- 
niſter contra Lord Traquair.* Durie, 11th December 1632, Porteous 
contra Lord Harries. | Stair, Dirleton, Gosford, 1 1th December 1674, 
M Puff contra Stewart. Harcus, (Contracts of Marriage) 
February 16833* contra g 


Intromiſſion how relevant to be proved ? 


A Hur being ſued for by the King's donatar, altho' it ex- where the 
ceeded L. 100, yet was admitted to probation by witneſſes in favo- proof is to 
rem fiſci. Haddington, 27th July 1605, Murray contra Knoblo. — frometter 

An executor purſuing an intrometter with the defunct's money, the liable. 
Lords found, That he ought to prove the intromiſſion by writ or oath 
of party, but not by witneſſes. Durie, 25th November 1624, Biſſet 
contra Biſſet. — The contrary found afterwards, For facts muſt be 
always relevant to be proved by witneſſes, where it was not the party's 
fault who is ſeeking the proof that writ was not adhibited. Gosford, 
i2th, Stair, 13th December 1671, Moffat contra Phin. — Intro- 
miſſion with mails and duties proponed by a debitor againſt his creditor 
in an infeftment of annualrent, may be proved by witneſſes, becauſe to 
prove the deeds and facts of other parties writ cannot always be had. 
tair, Gosford, 4th February 1671, Wiſheart contra Arthur. Stair, 
2d December 1675, Thomſon contra Moubray. — The like, where 
the intromiſſion was both with victual and money-rent. Forbes, 2 5th 
January 1711, Baillie contra Menzies. — A bag of money lying by 
a man at his death, being confirmed by one of his two daughters his exe- 
cutrix; in a compt —. reckoning with the other ſiſter's repreſenta- 
tives, found not relevant to prove by witneſſes, that the money was e- 
qually divided betwixt the two ſiſters of conſent, and that it was af- 
terwards confirmed in order to avoid vitious intromiſſion. Forbes, 
22 — 2oth December 1709, M*Kenzie contra Lord Eli- 

ank. 


Ix a competition betwixt a publick and a baſe infeftment, the Lords where it is 
ſuſtained it relevant to be proved by witneſſes, that annualrent had in benehir the 
been paid in order to make the baſe infeftment publick. Durie, 11th ' 
February 16430, Roſs contra Eliot. — A — being granted pay- | 
able out of feu-duties, it was found relevant to the penfioner to prove 

by witneſſes his —_—_— the feu-duties, in order to clothe his right 

with poſſeſſion. Durie, 17th December 1628, Chalmer contra Ld. 


Craigievar. 
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Alledgeances how relevant to be proved ? 
What Proof relevant in an Exhibition of Writs, 


A Man being purſued as depoſitar of a bond put in his hands by 
the purſuer for purſuer's uſe, the Lords found, That the depoſi- 
tation was relevant to be proved by witneſſes, as the having of 
any writ is probable that way. Durie, ren, (Exhibition) 14th 
February 1629, Farquhar contra Wallace. ---- In an improbation 
where litiſconteſtation was made by taking a day to produce, the Lords 
found this exception relevant to be proved by witneſſes, viz. That the 
writs called for were redelivered to the purſuer fince litiſconteſtation. 
Hope, (Improbation) 18th December 1621, Ld. Dunipace contre 
Pentaſken. In exhibitions of writs the Lords found, t the pur- 
ſuer ought to libel, that the defenders called as havers, either had the 
writs the time of citation or-fince, which may be proved by witneſſes ; 
or, if he inſiſt that the defender had the ſame at ſome time before the 
ſummons, that he ought therewith to conjoin quod dolo defrit poſſi- 
dere : Which laſt part was found only relevant to be proved by writ 
or oath of party. Durie, Spotiſwood, (Exhibition) zoth January 
1629, Captain of Crawford contra Ld. Lamington. 


Depoſitation being acknowledged, the Terms how rele- : 
vant to be proved? 


A Bond being depoſited in a third party's hands upon ſome con- 
ditions, it was found, 'That the conditions might be proved not by the 
granter's oath or writ, but by the 15 oath, whoſe ſworn de- 
claration was found ſufficient to infer ſentence according to the condi- 
tions as he ſhould depone. Durie, Hope, (Exhibition 22d January 
1624, Learmouth contra Alexander. The like was found in a pa- 
rallel caſe, where the granter oftered to prove the condition by wit- 
neſſes inſert ; which was repelled, and the depoſitar's oath ordained to 
be taken, tho' he was one of the witneſſes. Durie, 5th March 1624, 
Hay contra Wright. — When the terms of depoſitation are in writ, 
the oath of the depoſitar is not received to prove contrary thereto. Stair, 
24th February 1675, Cowan contra y. | 


Nuda emi ſſio verborum. 


Ir being objected againſt a witneſs, that he was ultroneous, in co- 
ming to the meſſenger and defiring himſelf to be cited, the Lords con- 
ſidered, that this was nuda verborum emi ſſio, the import of i rg ; 
be eaſily miſtaken ; the two expreſſions being very near, and yet dif- 
fering pl their import, F I were called I know that matter, and, Call me 
and I'll prove that matter , and therefore they found it could only be 
proved by the witneſſes own oath, but allowed a diligence for citing the 
meſſenger and witneſſes to be preſent at deponing. Fountainhall, 13th 
July 1700, Goodin contra Murray. — It being ſuſtained as a rele- 
yant objection againſt a witneſs, That after citation he had "e » 


— 
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Alledgeances how relevant to be proved ? 


would fwear beſt for the party that would pay him what was due to 
him; the Lords found this could only be proved by the witneſs's own 
oath, but allowed witneſſes to be adduced to confront him ; for not only 
was this a nuda emi ſio verborum, but if witneſſes were to be admitted 
in ſuch a caſe, there might be a progreſſus in inſinitum. Fountainhall, 
Forbes, 17th June 1707, Livington contra Menzies. | 


Naked Promiſe. 


ALTHo' a contract of marriage cannot be otherwiſe proved than Promiſe 
ſeripto, yet the Lords found, That promiſes of tocher may be inſtruct- 1 
ed by witneſſes. Maitland, Balfour, (Vitneſſes) 1 5th February 1551, 
Drummond contra Bifſſet. — A promiſe to pay L. 100 Scots, found 
relevant to be proved by witneſſes. Durie, 2 Sth February 1636, Ld. ; 
Ernock contra Ld. Preſton, — The contrary. Durie, 2 5th — 1629, 

Ruſſel contra Paterſon. — A promiſe to pay 100 merks found not rele- 
vant to be proved by witneſſes ; but this was after 17 or 18 years. Gil- 
mour, 1664, Cheyne contra Keith. In a proceſs for 
ent of L. 100, which the purſuer alledged was paid by him for the 
beboof of the defender's predeceſſor, and of which the defunct promiſed 
to relieve him, the Lords would not admit witneſſes to prove the promiſe, 
eſpecially after ſo long a time, and after the perſon's death, who, if 
alive, might have either qualified the promiſe, or have inſtructed pay- 
ment, it being ordinary to tranſact ſuch affairs without writ. Stair, Goſ- 
ford, 3d July 1668, Idſon contra Harrower. --- A wife's promiſe 
to pay her huſband's debt due by bond, was found relevant to be proved 
prout de jure, the ſum being within L. 100. Gilmour, June 1663, Craw 
contra Cuthbertſon. ---A promiſe to be cautioner for another, was found 
only relevant to be proved ſcripto vel juramento, tho' the debt was 
within L. 100; and the Lords in general were of opinion, That no 
merely gratuitous promiſe is relevant to be proved by witneſſes. Stair, 
Gosford, 19th January 1672, Deuchar contra Brown. Colvil, 26th 
November 1580, Auchinleck contra Gordon. A verbal promiſe of 
an annual payment, tho' of ſmall value, to be made during the life of 
the party claiming on the promiſe, cannot be proved by witneſſes, nor 
_ otherwiſe than by writ or oath of the promiſer, tho' payment has been 
made for ſome years according to the alledged amis. - Docls 4th 
March 1636, Lillie contra Ld. of Innerleith, 
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FounD, That a promiſe made by the purſuer to the defenders, Promiſe wich 
that their not nce to give their oaths ſhould not prejudge geo, l 
them, could not be proved by witneſſes, but by writ or oath of * 
pony: Hope, (Promiſe) 15th December 1615, Tenants of Kirk- 

in contra Hog. 
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Taz Lords admitted witneſſes to prove, That a perſon in priſon Promiſe ia 
was ſet at liberty at the defender's deſire, and upon his promiſe to re- Pſguence 


of a favour 


produce him at a certain day, tho' it was contended, that a promiſe can granted. 
only be proved ſcripto vel juramento, except where it is acceſſory to a 
3 L 2 | bargain 
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Alledgeances how relevant to be proved ? 
pi td pints, ls, (Pabin) 9 Dont, 
M... .., of In a proceſs at a woman's inſtance for aliment, againſt the re 


— * a defunct, = whom ſhe had bore a child under an alledged 
omiſe of marriage, the Lords thought it of dangerous conſequences 
bo ſuſtain the . of a promiſe 2 marriage after the — de- 
ceaſe, otherwiſe than by writ ; ſeeing the defenders being ſtrangers to 
the fact could not know how to object againſt the witneſſes, or pro- 
pone relevant interrogatories, or alledge relevant defences ; and the 
caſe being of itſelf moſt unfayourable, therefore they refuſed to ſuſtain 
any other manner of proof but writ. Gosford, 19th July 1670, Cock- 
burn contra Logan. — In a proceſs of adherence before the Commiſ- 
faries, the purſuer offered to prove a promiſe of marriage and ſubſe- 
quent copulation ; which the iſſaries ſuſtained, the promiſe rele- 
vant ſcripto vel juramento, and the copulation prout de jure. Againſt 
this the meme applied to the Lords by advocation, infiſting, That 
ſhe ſhould be allowed to prove the promiſe by witneſſes. The Lords 
refuſed the defire of the bill. 19th February 1732, Katharine Harvie 
contra Crawford of Milton. x 


Nuncupative Legacy. 


A NuncuPATIvE legacy of 200 merks found relevant to be pro- 
ved by witneſſes omni exceptione majores, Haddington, gth Novem- 
ber 1610, Ruſſel contra . 


Mandate, Order, Allowance, Tolerance, &c. 


In a debate about a piece of land lying upon the marches of two 
neighbours, the purſuer alledging, That the other party's tenants who 
poſſeſſed the lands in controverſy, paid to the purſuer's predeceſſors 
mails for the lands divers years together, by direction and command of 
the defender's predeceſſors ; the Lords found, That this direction or 
command could only be proved by writ or oath of party, and not by wit- 
neſſes. Durie, 13 1 — 1634, contra . — In apur- 
ſuit for payment of the price of certain bolls of victual, which the pur- 
ſuer alledged he had delivered by the defender's direction to his ſervant; 
the Lords found the direction could only be proved ſcripto vel juramento. 
Durie, 28th November 1638, Brown contra Hamilton. ---- The like 
found alſo in caſe of a forthcoming, where the arreſtee alledging, That he 
paid a great part of the debt to tradeſmen by his creditors direction, this 

direction was found not relevant tobe proved by the oaths of the ſaid tradeſ- 

men, altho the particulars were but ſmall, the debt being conſtituted 

by writ, and the tradeſmen could not be allowed to ** to their own 
benefit. Durie, 2d February 1642, Murray contra Merchinſton. —- 

An accompt for the reparation of a houſe being purſued againſt the 

poſſeſſor, not the proprietar, it was found relevant to be proved by 4 

| 5 neſſes, 


8 
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Alledgeances how relevant to be proved ? 


neſſes, That the defender was the employer to make him liable in the 
ſum. Stair, 21ſt July 1668, Thomſon contra Earl Glencairn. 

A PARTY having put his horſe into a ſtabler's cuſtody, with ex- 

refs orders to keep him within at hard meat, and the hoſtler notwith- 

ding putting him out to the graſs, where he was loſt ; the Lords 

found the above order probable prout de jure. Newbyth, 29th Ja- 
nuary 1667, Scot contra Gib. 

A GoaLtR's defence for letting a priſoner go, being, That he did 
it by allowance of the purſuer's factor; which offering to prove by the 
communers preſent, the Lords found, That a command, mandate or 
order is not relevant to be proved but /cripto vel juramento. Fountainhall, 
15th June 1688, Laigne contra Vauſs. — In a proceſs of ejection the 
defence being, That the defender entred into void poſſeſſion with con- 
ſent of the purſuer; this conſent not being qualified by any palpable 
fact, was not found probable by witneſſes. Stair, 12th December 
1661, Gordon contra Abercromby. .—. Againſt a proceſs of ejection 
it being alledged, That the purſuer removed willingly, and that the 
defender came into poſſeſſion with his conſent ; It was anſwered, Re- 
levat ſcripto vel juramento, but witneſſes cannot be received to prove 
willingneſs of removing, being mentis. The alledgeance was ſuſtained 
to be proved prout de jure. Stair, 26th July 1662, Robertſon contra 
M'Intoſh. — The purſuer of an ejection his voluntary removing and 
tranſporting all the goods to another place, altho there preceeded no 
warning, was found relevant to be proved prout de jure. Durie, 26th 
November 1628, Bruce contra Bruce. Durie, 19th June 1637, Ruth- 
ven contra Gordon, | | 

Tuls defence againſt an heir's intromiſſion, vig. That the father's 
relict had a liferent-tack of the lands, and by her tolerance he intro- 
metted, was found relevant; and the Lords declared, That the tack 
being proved by writ, the tolerance might be proved by witneſſes a- 
gainſt this party. Durie, 8th July 1628, Dunbar contra Leſlie, ---- 

n order to prevent the poſitive preſcription founded upon by a church- 
man, it being alledged, That the Neon was all along by a tolerance ; 
the Lords found, That if the poſſeſſion was alledged to . been 40 
years as 43 the kirk, the tolerance could only be proved by 
writ to elide the ſame; but if for fewer years, that it might be proved by 
witneſſes. Stair, 22d June 1671, Duke of Buccleugh contra Pari- 
ſhioners of , ---- A precept of poinding being unwarrantably 
executed extra territorium, it was not found ſufficient to infer a ſpuilzie 
againſt the employer, unleſs it were proved by the oaths of the meſ- 
ſenger and defender's ſervants, employed by him to go along with 

the meſſenger as aſſiſtants, that 22 expreſs command ſo to do. 
| Stair, 8th January 1663, Murray contra Hunter, 


Verbal contracts, 


Middlemeſt contra Foord, * 23d November 1609, Monro 
Vor. II. 3 M : contra 


A BARGAIN anent move ables found relevant to be proved by wit Bargaſn of 
nefſes, tho the price exceeded L. 100. Haddington, January 1609, moveables. 
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Alledgeances how relevant to be proved ? 


contra Monro.-—A bargain of victual ſuſtained to be witne 
againſt the ſeller's repreſentatives, tho' nothing had 2 in — 5 
quence of the bargain. Fountainhall, 13th January 1698, Hamilton 
contra Richard, --- In a proceſs for reſtitution of cattle, delivered to be 
grazed, purſued after three years, the bargain and delivery found rele- 
vant to be proved prout de jure, Durie, Spotiſwood, ( Probation) 26th 
November 1628, Stirling contra M*Phadrick. --- A man having bound 
himſelf not to ſeek payment of the price of goods ſold, if be fold any 
more of theſe goods to any other, within certain bounds, and havin 
nevertheleſs fold ; the Lords found the condition relevant to be — 
ſcripto, and the ſelling prout de jure. Nicolſon, (Payment) 17th De- 
cember 1618, Wilkies contra Gordon. 


W1TNESSEs ſuſtained to prove a commodatum, tho' the defunct 
had poſſeſſed the ſubject, lent eight or nine years, which his repre- 
ſentatives pleaded did preſume property, which was redargued by the 

urſuer's proving quomodo deſiit poſſidere. Stair. 27th January 1665, 
Foot contra Sir John Fletcher.  Fountainhall, 28th July 1680, Wil- 
ſon contra Tweedie and Towris. 


In a proceſs of proving the tenor of a bond for L. 100 Scots, the 
Lords refuſed to find the tenor proved, but they allowed the purſuer in 
the ſame procels to inſiſt for payment of the debt, and found the ſame 
relevant to be proved by witneſſes, who ſaw the ſum lent, and knew 
that the defunct paid annualrent for the ſame ; which was found, be- 
cauſe the bond exceeded not L. 100. Durie, th March 1628, Ham- 
mermen in Glaſgow contra Crawford, 


Accompt of 'Tyg Lords found, That an accompt conſiſting of divers articles, 


whereof none exceeded L. 100, altho' the total extended toa far great- 
er ſum, might be proved by witneſſes. Auchinleck, (Probation) 16th 
January 1629, Alliſon contra Fullarton.— A taylor having libelled a- 
inſt a woman ſome ſuits of clothes, furniſhed and delivered to her by 
own direction; the Lords found, That the furniſhing and dire- 
ction could only be proved by writ or oath of the defender, and not 
by witneſſes, the ſum being L. 400, Durie, 24th November 1632, 
Turner contra Ker, — This alledgeance, That the defender having 
heard a merchant-compt, under L. 100, read over to him, did acknow- 
ledge the whole to be right and true, was found relevant to be proved 
by witneſſes, to exoner the purſuer from — the delivery of the 
goods, Harcus (Probation) July 1687. contra . 


Verbal fub- DIFFERENCES about marches may be ſubmitted and determined 


miſhon and 
decreet-arbi- 


tral, 


verbally, and both ſubmiſſion and ſentence may be proved prout de jure. 
Gilmour, February 1662, Ld. Livingſton contra Feuars of Falhouſe. 
— A verbal ſubmiſſion and decreet-arbitral, may be thus 2 
by the party's oath, that he did ſubmit, and by the arbitefs, that 3. did 


determine. Stair, February 1671, Home contre Scot. — The 


like, Gosford, 28th November 1672, Procurator-fiſcal of Roxburgh- 
ſhire contra Ker. But where march-ſtones were ſet upon an _ 


— 
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Alledgeances how relevant to be proved ? 


verbal ſubmiffion, it was ſuſtained to be proved by witneſſes, that the 
maid Kel gralire rived the tnarelyHienes were tt, in order to 
him. Gosford, 161d. 


Tat Lords found, That not ſo much as a tack for one year could Verbal tack, 
be proved by witneſſes, becauſe it is a 2 and where the contra- 
ry has been found, it was only in this ſenſe, That the tack-duty 
might be proved by witneſſes, when the tackſman entred to poſſeſ- 
fion., Fountainhall, 17th July 1678, Lord Pitſligo contra Paton, © 
Durie, 26th November 1628, Bruce contra Bruce. --- A promiſe not = 
to remove, may be proved by witneſſes, ad hunc effeftum, to protect the 
defender in roffeſſion for a year ; but if it be inſiſted on for a further time, 
it muſt be proved ſcripto aut juramento of the purſuer, as alſo be pro- 
ved, that it was accepted by the defender. Durie, 2oth March 1629, 
Ld. Affleck contra Mathie. Erſkine, 13th January 1 592, Binning con- 
tra Douglaſs, Colvil, 1 2th December 1 581, Fraſer conra Leſlie. Col- 
vil, May 1582, Earl Monteith contra Tenants. ----- But a com- 

to do ſervice after a warning, which implied paſſing from the 

warning, found not relevant to be proved by witneſſes. Hope, (Remo- 
ving) 11th December 1616, contra — In a removing 
the defender alledging, That the purſuer, after the warning, had pro- 
miſed to ſet the ſubject again Ge a year, if caution were found, 
which accordingly was offered, and the queſtion 2 about the 
manner of probation ; the Lords found, That a ſingle ſet for a year 
might be proved by witneſſes, but this being conditional on finding 
caution, they admitted it only to be proved ſcripto vel juramento of 
the purſuer. Fountainhall, 2oth January 17505, Jackſon contra 
Graham. ------ The quantity of a houſe-mail — to extend to 
400 merks yearly, can only be proved by writ (as former diſcharges, 
&c.) or oath of wy Spotiſwood, (Probation) Durie, 16th Janu- 
ary 1627, Dawlings contra Lord Balmerino. ------ Found, That the 
declaration of a patron's chamberlain was not probative of the yearly 
2 of the ſtipend againſt his conſtituent, neither would the 

rds allow it to be proved by witneſſes, (ſuch as the late and pre- 
ſent incumbents) but only ſcripto, by the decreet of locality or diſ- <5 


— . Fountainhall, 2d July 1697, Couper contra Earl of Rox- 
urgn. 


A Max having got a woman with child, did, at a communing with, Whether to 
her friends, promiſe to pay a ſum of money to one of them for her be- dei hr. 
hoof, ſhe being, on the other hand, to give him a declaration that he gain or naked 
was under no promiſe of marriage; the Lords found, That this was Promiſe! 
not a naked promiſe, but a mutual bargain, and therefore relevant 
to be proved by witneſſes. Forbes, Fountainhall, 26th June 1706, 

Anderſon contra Gordon.---A vaſſal having incurred a legal irritancy, by 
allowing two rrp feu-duty to run on unpaid, a verbal bargain was entred 
into betwixt him and the ſuperior, by which upon paying up the bygone 
feu-duties; and giving a iece of plate worth L. 20 ſterling, the ſuperior 
was to paſs from his * irritancy, and give a new charter ; the Lords 
found this could not be proved by witneſſes, in reſpect the legal irritancy 
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Alledgeances how relevant to be proved ? 


| . N * . * 
was always purgeable, and ſo the bargain ſeemed to reſolve into a 
miſe or complement of L. 20 ſterling. Fountainhall, 27th N — x 

Forbes, 24th December 1708, Fotheringham contra Hunter. 


Laws, Cuſtoms, Ce. 


uten ela! Ix a removing, a cuſtom of the barony being alledged, That, after 

em. the deceaſe of a tackſman, his children cannot be removed, they paying 

their graſſum to the maſter each five years; the Lords found, That 

ſuch cuſtoms cannot be proved by witneſſes, unleſs in lands belonging 

to the kirk, Sinclair, gth June, Balfour, (Vrit) gth July 1542, 

Finlaſon contra Ld. Keir. It being alledged to be the cuſtom 7 a 

barony, that where a relict pays an herezeld, ſhe bruiks the lands for 

payment of the old duty during her life; the exception ſuſtained to her 

in a removing, to be proved by writ or oath, but not by ſimilar inſtances, 

Durie, 25th July 1626, Ld. Rowallan contra Muir. A rental ſet by 

a burgh to a man and his heirs ad perpetuam remanentiam, which, by 

law, endures only for the ſetter's and receiver's lifetime conjunctim, was 

et found to belong to the firſt heir of the rentaller, upon his proving, 

by ſentences in foro contradictorio, or by oath of out „ that fich was 

the cuſtom of the burgh. Spotiſwood, ( Rental) 22d, Durie, 26th June 

1627, Earl Galloway contra Telziefer. ----- The Lords had former! 

[| been in uſe to allow ſuch cuſtom to be proved by witneſſes. Spots 

wood, (Rental) 21ſt January 1566, Lady Edmonſtoun contra Ed- 

= maondſtoun. — As a defence againſt a ſingular ſucceſſor ina barony, 

| | 3 it being alledged by a tenant, purſued for his rent, That it was the cu- 

[| ſtom of the barony for tenants to pay half a year's rent at their entry, 
| and ſo to be free of rent at the term they remove; the Lords allowed 

the cuſtom of the barony to be proved by witneſſes. - Stair, 7th Ja- 

nuary 1662, Earl Lauderdale contra Tenants of Swinton. — In a 

| queſtion touching the place within a regality, where poindings ought 

| to be executed, there being two places that pretended to the privilege ; 

the Lords found, That the place might be aſcertained by witneſſes, 

viz. meſſengers and witneſſes preſent with them at executions, and 

that there was no neceſſity to prove by production of executions, be- 

cauſe ſuch writings uſe, generally, to be deſtroyed when the debt is 

paid. Durie, 3d June 1630, Chiſholm contra Ld. Torſonce. 


Foreign FoRE1GN laws and cuſtoms found relevant to be proved by witneſ- 
laws. ſes. Nicolſon, (Intromiſſion) iſt July 1619, Dingwall contra Ven- 
 doſm, — A teſtimonial of juſtices of from England or Ireland, 

was found not ſufficient to prove the cuſtom there, of ſuſtaining a writ, 

granted by one who cannot ſubſcribe, if ſealed and delivered by him; 
| but the Lords found it needful to have the certificate of a ſupreme Judge 
| | there, who, himſelf had power to judge of the validity of writs. Ni- 


— — — — — — —— — — ͤ—ñ—ñ—ĩ—— — ——— 


| colſon, (Juſtice of Peace) 25th November 1620, Paterſon contra 
| Hall. — A bond granted beyond ſeas, and wanting witneſſes, writer, 
| Sc. was ſuſtained, the party proving, That in thoſe places ſuch 
| bonds were valid; but this probation was not allowed by witneſſes, 
| but by teſtimonial of the judges of that country. Durie, 6th and 8th 
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Alledgeances how relevant to be proved ? 


December 1626, Strangers of Middleburgh contra Executors of 
Smith, 


Delicts how relevant to be proved ? 


A BoxD made by a woman that cannot write, and ſubſcribed by Fraud. 
two notaries and four witneſſes, being aſſigned for an onerous cauſe, 
cannot be reduced upon fraud, to be proved by witneſſes inſert and the 
communers, but by the aſſigney's oath only. Gosford, 21ſt Decem- 
ber 1671, Melroſs contra Douglaſs. In a declarator of expiration of 
the legal of an appriſing ; it was alledged for the defender, That the 
purſuer had intrometted with the mails and duties of the appriſed lands, 
equivalent to the ſum appriſed for, while he had both an aſſignation 
to the appriſing, and a wadſet-right in his perſon, and ſuſpecting his 
intromiſſions would be aſcribed to the appriſing, and not to the wad- 
ſet, he, after expiring of the appriſing, gave back the old aſſignation, 
and took a new right poſterior to the intromiſſion, and this was offered 
to be proved by famous witneſſes : The Lords, in reſpect the alledge- 
ance was fraud, allowed the witneſſes to be examined ex icio, albeit 
the purſuer contended it was only relevant to be proved ſcripto vel ju- 
ramento, Harcus, (Comprifings) February 1683, Grant of Kir- 
dels contra Grant. A Cautioner for a foreign factor being ſued for 
goods conſigned in the factor's hand, proponed this defence, That the 

rſuer was in mala fide to deal with the factor, after he knew that 
he was broke ; the Lords ſuſtained this defence relevant to be proved 
by the writ or oath of the purſuer ; but they refuſed to admit witneſſes, 
not even thoſe who were alledged to have intimated the bankruptcy to 
the purſuer, before he ſent off the goods. Durie. 4th March 1630, 
Ritchie contra Paterſon, 


A PARTY having denounced, in order to compriſe, and the de- Colluſion. 
bitor ing $50 MY and before the ſuſpenſion was diſcuſſed, another 
creditor having compriſed and been infeft ; the Lords ſuſtained the ob- 
jection of colluſion relevant againſt the appriſer infeft, that he had pro- 
cured the ſuſpenſion by his own labour and expences ; but this was 
ſuſtain'd to be prov'd only by writ or oath of party. Durie, 28th No- 
yember 1628, Borthwick contra Clerk. Colluſion being objected a- 
gainſt a preferable creditor, in that he deſired the baillie and clerk to 
— his infeftment ſecret, &c. the Lords refuſed to admit witneſſes to 
prove the emiſſion of words, but admitted them for proving the other 
circumſtances of fact. Stair, 15th December 1671, Duff contra 
Forbes of Culloden. 


UsURY may be prov'd by any ſort of witneſſes, and the proof not Uſiry, 
reſtricted to inſtrumentary witneſſes. Home, 7th January 1724, Mit- 
chel contra Petrie. | 


* Pr x JURY of witneſſes may be proved by witneſſes, Balfour, Perjury. 
(Witneſs) 6th April 1565, Ld, Roſſie contra Lord Innermeith's wit- 


neſſes. 
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{ Alledgeances how relevant to be proved? 


Falſe alle- A MiNoR having granted bond of cautionry, and the charger of- 

— fering to prove by the inſtrumentary witneſſes omni exceptione majores, 
that he affirmed himſelf to be major, and fo could-not be reſtored ; 
this affirmation not found relevant to be proved by witneſſes, but onl 
ſeripto vel juramento of the minor, becauſe the affirmation is a 11 
emiſſio verborum, and no reaſon to truſt witneſſes poſſibly in great ſums, 
where the creditor has a remedy by inferting the tion in the 
bond. Durie, ult. Tay 1637, Weemyſs contra Creditors, 
Fountainhall, 5th January 1681, Borthwick contra Young. 


Deforcement. DEFORCEMENT not ſuſtained relevant to be proved by witneſſes, 
ſeeing there ought to have been an execution of deforcement by the 
meſſenger. Spotiſwood, (Probation) 6th March 1629, Duke of Len- 
nox contra his Chamberlains. 


Breach of TRE alledgeance, That a man was taken with os and diſmiſſed 
_ again, found relevant 4 only by writ, or oath of and not 

by witneſſes. Spotiſwood, (Caption) 12th July 1626, Guthrie contra 

Ld. Barnbarroch. ---- A meſſenger being purſued for the debt owing 
by a party whom he had taken, and, inſtead of priſon, put him in a 
private hotiſe, from whence he made his eſcape ; & libel was 
Found relevant, and that the employment and fact might be proved 
Prout de jure. Durie, 13th February 1628, Kello contra Mac- 
kiſon. 


Other Alledgeances how relevant to be proved? 


* 8 | Found relevant to be proved by witneſſes, that ſuch a man was 


fice. town-clerk, and in uſe to give ſaſines. Hope, ( Precepts and inſtruments 

4 ſafine) 1 5th July 1615, Douglas contra Cheeſſie. Hope, ibid. 17th 

ebruary 1619, Lord Huntly contra Lord Fotbes. The legality of 

a notary, and da he was habite and reputed ſuch, was not found re- 

levant to be proved by witneſſes, but by three unſuſpected inſtruments 
at leaſt, Haddington, 22d January 1 593, Seaton contra Cant. 


That iar - AN application being made for letters to charge a notary to deliver 
ments were up an inſttument, alledged taken in his hands, and the notary refu- 
ſing that any ſuch inſtrument was taken in his hands; the Lords al- 
lowed the fact to be ptoved by witneſſes. Balfour, (Vrit) 5th De- 
cember 1 566, Stirling contra Monteith. But afterwards found, That 
no other proof is relevant but the notary's oath and his book ; yet, if 
an inſtrument be taken in court, the Lords inclined to think it might 
be proved per memibra curiæ. Haddington, 16th January 1611, 
contra wy E 


Time of In a com detition betwixt an appriſer and a donatar of liferent- eſcheat, 
— it was ſuſtain'd to be prov'd by the members and clerks of exche- 
quer, That the appriſer preſented a ſignature before the —— 
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Single Witneſs in what Caſes ſuſtained ? 


took lapſe of year and day. Stair, 25th July 1679, Earl of 
d np bf romp oY n 


In curatory accompts, ſome bonds of the minor's having lien over That the 
without diligence, till the debitors were become inſolvent ; it was fache 
found relevant to free the curator, if he could prove by witneſſes, that not dad che 
he did ſearch the charter cheſt, but did not find the bonds in queſtion, bond. 


Stair, 24th June 1680, Cleland contra Ld, Lamington. 
Single Witneſs in what Caſes ſuſtained ? 


Cedent's Oath, if good againſt the Aſſigney? 


OATH of the cedent good againſt the aſſigney before intimation, in Good before 
all cafes ; for when the right is in his perſon, and before he is denud- intimation as 
ed by intimation, it is truly an oath of party, which muſt be final with — 8 
regard to all deriving right from him, as well as with regard to himſelf. 

Stair, 15th February 1662, Ld. Pitfoddels contra Ld, Glenkindie. 


Or of the cedent to payment, not good againſt the onerous Not good 
—_— Durie, 15th Fe 1627, Cunningham contra Roſs. ---- againſt anone. 
A truſtee in lands having ſold the fame for a juſt price, his oath ac- 10 ana he 


knowledging the truſt found not probative againſt the purchaſer, righe. 
Fountainhall, 14th November 1702, Anderſon contra Dempſter. 


A SUBMISSION was found null, becauſe only ſuſcribed by one no- If relevant to 
tary, it being about an heritable right ; and when the truth was offer- rupply _— 
ed to the party's oath, the Lords refuſed to take the oath of the ce- founded on to 
dent in prejudice of the aſſigney. Hope, (Arbitration) 7th January youeb a de- 
161 contra — The nullity of a diſcharge, as being 
ſubſcribed but by one notary, found not ſuppliable by the creditor's 
oath in prejudice of his onerous aſſigney. Haddington, 16th March 


1622, Cuningham contra Cuningham. 


A CEDEeNT's oath is not good againſt an onerous aſſigney, to prove Recompen- 
2 compenſation, or any direct exception againſt the debt; ſition. 
ut where compenſation was proved ſcripto, and the aſſigney reply'd 
upon recompenſation, the cedent's oath was ſuſtained to take off this 
recompenſation, tho it landed in eliding the aſſigney's claim, by ſup- 
porting the compenſation pleaded againſt it. Stair, 7th November 
1674, Boyd contra Story. — The like. Stair, 14th December 167 5, 
Crawford contra M. Carter. | 


| In a queſtion about a proof of eaſes, tho the cedent's oath who Good eo 
gave the eaſe, is commonly ſuſtained where the eaſe is not ſpecified ; prove cafes, 
yet where the tranſmiſſion bore the preciſe ſum paid for the right, the 
cedent's oath was not ſuſtained contrary to his own writ. 15th Febru- 
ary 1733, Campbell of Barwilline contra Relict of Mr. Alexander 


Campbell, 
3N 2 Tun 
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Single witneſs in what Caſes ſuſtained ? 


4 That — Tux oath of the indorſer ſuſtained againſt the onerous indorſee, to 

— — prove that the bill was for money won at play, and conſequently void. 

debt, A cedent who has = oy non that the whole debt is reſting ow- 
ing, 1s not allow ereafter to ne againſt the aſſigney, that an 
— is paid: But in the preſent cad there is the fame 2 for FX 
ſtaining the cedent's oath, that there is for ſuſtaining a proof of pay- 
ment by the common debitor's oath againſt an arreſter, becauſe, bein 
liable in warrandice, it is virtually — againſt himſelf, — 
February 173 1, Pringle contra Campbell. 


Good againſt IN a queſtion, whether the oath of the cedent can prove againſt a 
a graruitous gratuitous aſſigney, the aſſigney's oath was ordained to be taken, before 
aſſigney. | P . - 

anſwer, whether the aſſignation was for a cauſe onerous or not. Stair, 
16th June 1665, Wright contra Shiel.— A father having aſſigned a 
bond to his ſon in familia, who had no viſible eſtate to acquire it, in 
this caſe the father's oath was found good againſt the ſon the aſſigney. 
Stair, 3oth November 1665, White contra Brown. — A brother be- 
ing athnai to a bond or decreet for no onerous cauſe, and ſo a donati- 
on, the Lords ſuſtained compenſation to be proved by the cedent's 
oath, without _— to reduce upon the act of parliament 1621. 
Gosford, 11th July 1671, Wardlaw contra Pittillo. An aſſignati- 
on being granted in part gratuitous, in ſo far as gratuitous the cedent's 
oath was ſuſtained againſt the aſſigney. Stair, 25th February 1679, 
Steel contra Ld. of Orbiſton. ---- The like. Harcus, (Compenſation) 
January 1684, Fotheringham contra Agnew. 


Oath of the Debitor, if good againſt his Creditors ? 


Common IN a proceſs of furthcoming, the Lords found payment relevant to 
debitor's _ be proved by the common debitor's oath in prejudice of the arreſter. 
| wg Forbes, 2oth February 1711, Horn contra Lord Edward Murray. —- 

The like. Fountainhall, 5th June 1711, Forbes contra Debitors of 
Forbes. ---- In a proceſs of furthcoming, the purſuer produced a bond 
due by the arreſtee to the common debitor ; the defence was, That it 
was granted, pe numerande pecuniæ, and no money ever advanced; 
the Lords found, That this exception may be proved by the common 
debitor's oath againſt the arreſter. Home, 23d November 1725, Sir 
William Nairne of Dunſinnan contra Drummond. | 


But northar BUT in a competition betwixt an arreſter and an aſſigney, the aſſig- 
of the arreſtee. ney craving, preference, becauſe his aſſignation, tho not intimated, was 
ſhown to the debitor before arreſtment was laid in his hands, and who 

promiſed payment ; this wasonly found relevant to be proved by writ or 

the arreſter's oath of knowledge ; for the arreſtee's oath, who had no in- 

tereſt in the queſtion, could be no better than that of any other indifferent 

witneſs, Stair, 11th December 1674, Elphingſton contra Home. — 

For the ſame reaſon, in a ſpecial declarator of eſcheat, the rebel's 


oath was not ſuſtained againſt the donatar, to prove that the bond ue. 


Proof. 237 


Single Witneſs in what Caſes ſuſtained ? 


ſued for was ſatisfy d and paid before denounciation. Stair, roth Fe- 
bruary 1663, Montgomery contra Montgomery. 


Tux predeceſſor's debt being fixed againſt his heir, upon the ne- Debitor's ac 


dium of being held as confeſſed upon the paſſive titles, the debt was knowledge- 
found unquarrelable by the heir's perſonal creditor, who had uſed in- 8 
hibition, prior to his competitor's proceſs, upon the paſſive titles, ſed, good a- 


Fountainhall, Forbes, 12th July 1711, Nairne contra Beatſon. 1 


iter. 


A CAUTIoONER in looſing of arreſtment being purſued for pay- Oath of che 
ment of the debt after it was conſtituted againſt the principal debitor, ac be — 
the oath of the perſon in whoſe hands the arreſtment had been laid againſt cauri- 
was found a good proof of what he was owing to the common debi- ers! 
tor the time of the arreſtment, in order to make the defender liable 
for the ſame. Durie, 2d February 1627, Lord Balmerino contra Ld. 
Lochinvar, — A cautioner for an apprentice being charged for an al- 
ledged fornication committed by the apprentice, the oath of the a 
prentice was found not probative againſt him. Fountainhall, 17th De- 
cember 1686, Mallerines contra Baillie. — A party having become 
cautioner for a maid-ſervant in a tavern to her miſtreſs the vintner, 
to pay whatever balance ſhould be due after compt and reckoning be- 
twixt the miſtreſs and him the cautioner ; and the miſtreſs having 
compted with the maid-ſervant only, the Lords, after the maid- 
ſervant's deceaſe, found the cautioner liable for the ſaid balance, and 
repelled the defence, That the creditor had not accompted with him 


the cautioner in terms of the bond. Home, March 1683, 
Cockburn contra Turnbull. 


A BANKRUPT having ſold ſome goods, in a competition betwixt what if the 
a creditor, who arreſted the price, and another party, who alledged, That deb be 
the goods did belong to him, and were ſold by the bankrupt as his * 
factor, and for evidence produced proper documents under the bank- 
rupt's hand ; the Lords — That the ſeller of the goods being bank- 
rupt, his evidence could not be received to prefer one party to another; 
and therefore allowed the party who claimed the goods to prove his 
property prout de jure. Stair, roth February 1680, Morton contra 
Gilchriſt, — Found it not relevant for one to exſtinguiſh a debt due 
by him to his brother who was out of the kingdom, by holding the 
brother as confeſs'd, to the prejudice of the brother's creditors ; but it 
was found neceſſary that his oath ſhould be reported, in regard this 
was inter conjunctas. Forbes's MS. ad December 1713, Nairne con- 
tra Ogilvie. — In a proceſs of furthcoming of a debt conſtituted by 
bond, it was objected by the arreſtee, That the bond was granted by 
him ſpe numerande pecuniæ, which he offered to prove by the com- 
mon debitor's oath ; this was found not relevant, becauſe the common 


debitor was bankrupt, Home, 23d November 1725, Nairne contra 
Drummond, 
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238 Proof. 


Single Witneſs in what Caſes ſuſtained ? 


Adminiſtrator's Oath if relevant againſt his Conſtituent ? 


Tutor and A MinoR and his curators havin —_ upon a bond, this reaſon 
curator's ett of ſuſpenſion, That at taking the fame they had agreed to diſcharge 
good aga . . . . | 
the minor? part of it, as young ſenſible it was not juſtly due, found relevant to be 
proved by the oath of the minor, but not of his curators. Durie, Au- 
chinleck, ¶ Minor) 1ſt July 1628, Forbes of Gaſk contra Ld. Pit- 
ligo. ---- Tho' the tutor's oath of knowledge of any debt due by his 
pupil's predeceſſor will not prove againſt the pupil, becauſe there he 
depones tanguam quilibet ; yet his oath, as to deeds of adminiſtration 
done by himſelf, will prove againſt the pupil. Stair, 12th December 
1661, Hepburn contra Hamilton of Orbeſton. — A Bond granted 
payable to two co-tutors for the uſe and behoof of their pupils, being 
aſſigned to the pupils after their majority; the Lords found, That the 
debitor could not prove payment by the oath of the ſurviving tutor, the 
other being dead, and both officio functi, altho' it was alledged, that the 
8 was made to the tutors themſelves, and their oath ought to 
good in proprio facto. Forbes, 16th July 1707, Waddels contra 
Wadderſton. 


Executor? FOUND, That the oath of executors, that a debt was paid to the 
—_ + defunct, will not 3d e the defun&'s children or creditors. Nicol- 
who have in- ſon, 2 2 ovember 1 19, Bell _— Gib. — When 
terelt in the à creditor purſues for ent againſt an executor, he muſt prove his 
e . than * — oath, becauſe the — will 

get no exoneration upon account of any debt confeſs'd owing by his 
own oath. Spotiſwood, (Executor) 19th June 1624, Monteith con- 
tra Smith. Durie, 6th March 1627, Scot contra Cockburn. ---- An 

. executrix being purſued for payment of a debt, the verity whereof was 
referred to her oath; the Lords found, That ſhe ought to give her 
oath, but that the ſentence to follow thereupon ſhould only prejudge 
herſelf, in fo far as ſhe had benefit as reli, legatrix or executrix to 
the defun&, but that the ſame ſhould not be prejudicial to the defunctꝰ's 
other creditors or legatars; and therefore they ordained the purſuer to 
find ſufficient caution to repay the ſum he ſhould recover, in caſe the 
executrix ſhould be diſtreſſed by the other creditors or legatars, by the 
teſtament's being exhauſted, Durie, 13th March 1627, Ker contra 
Lady Covington. 


Oath ofma- Tux tackſman of a town's mills charged for his tack-duty, offered 
Dp this reaſon of ſuſpenſion, That the magiſtrates in office who ſet the 
the rown ? tack, promiſed to obtain a decreet of thirlage againſt the feuars, which 

was never done ; this was found relevant to be proved by the oaths of 
theſe magiſtrates, tho' now functi officio. rd, 13th January 
1676, Johnſton contra Deafi of Guild of Aberdeen. 


Oath of the 3 
mandatar, or. © URNISHING of ale, Cc. to one who kept a tavern, pri 


neeotiorum ge- thereof, found relevant to be proved by his wife's oath as prepofita. 

for, if good Durie, 6th March 1630, Barclay contra Binnie. ---- A woman is un. 

Mandant? derſtood to be prapofita negotiis domeſticis, ſo that for the m_— 
e 


Proof. 


Single Witneſs in what Caſes ſuſtained ? 


her houſe ſhe may take from the fleſher and bakers, and others, ſuch 
furniſhing as is neceſſary, and her declaration may be taken, and ought 
to be truſted as to the ſame. Dirleton, 7th December 1675, Dalling 
contra Mackenzie. Merchant accompts ſubſcribed by the wife, is 
a ſufficient proof againſt her huſband. Gosford, 25th July 1676, 
Campbell contra Ld, of Abden. ----The like. Haddington, 6th March 
1611, Arnot contra Counteſs of Orkney. — A party being purſued 
for an accompt of merchant-ware taken off by himſelf, his Lady and 
children, the oaths of the Lady and children were found relevant to 
prove ſuch of the articles as were taken off by them. Fountainhall, 
24th January 1685, Lauder contra Chalmers. ---- Furniſhing to a 
minor in familia paterna of clothes and other neceſſaries, was found 
not to fall by the triennial preſcription, the accompt being duly atteſt- 
ed by the minor within the three years. Fountainhall, 14th January 
1698, Hopekirk contra Daes. - An _— of horſe furniture and 
ſaddle-work furniſhed to a Nobleman, tho' ſubſcribed by his maſter 
of horſes, prepoſitus tali negotio, within the three years, was yet 
found to fall by the triennial preſcription, February 1724, Gu- 
thrie contra Marquis of Annandale. 

AN alledgeance, That the wife had corrupted and bribed the wit- 
neſſes led in a proceſs between her huſband and a third — , Was not 
found relevant to be proved by her oath againſt her huſband. Durie, 
7th July 1632, Ld. Renton contra Ld. Wedderburn, | 

A Gir r of marriage for the behoof of the vaſſal himſelf being de- 
cerned to be communicated to the ſubvaſſal, upon his paying a propor- 
tion of the compoſition, and of the expences laid out in procuring the 
ſame; the Lords found the compoſition and expences relevant to be 
3 by the purſuer's oath, without neceſſity of any other inſtruction. 

arcus, (Ward and Marriage) January 1686, Major Buntein 
and Drummelzier contra Murray of Stenhope. — The like. Harcus, 
(Warrandice) March 1684, Bruce contra Fraſer of Tech- 
murie. | 


Creditor's Oath if ſuſtain'd againſt third Parties having 
Intereſt ? 


ExEcuToRs having paid a debt reſting by the defunct, and ha- 
ving ignorantly deſtroyed the document, yet the payment was ſuſtain- 
ed to them, the creditor making oath, that it was a true debt reſting 
by the defunct, and that he was paid thereof by the executors. Au- 
chinleck, (Executor) 24th July 1628, Executors of Edgar contra 
Edgar. In the fame cauſe, ſervants and factors fees being ſo paid, 
were alſo allowed, they giving oath that the ſame were paid by the exe- 
cutors. id. — An executrix having paid an re bond due by 
the defunct, and cancelled the ſame, without taking a diſcharge; in a 
4 of relief againſt the heir, it was objected, That the bond might 

ve been paid by the defunct, and taken out from among his writs 
by the executrix ; the Lords found, That the payment alledged made 
by the relict after her huſband's deceaſe, might be proved by the cre- 

| 3 0 2 ditor's 


Proof. 


Single Witneſs in what Caſes ſuſtained? 


ditor's oath, and that the bond was a ſubſiſting obligation uncancelled 
at that time. Durie, 7th March 1629, Falconer contra Blair. 

A TrirD party founding upon a clauſe in a writ conceived in his 
favours, it was alledged againſt him, That the writ was never a de- 
livered evident, which was offered to be proved by the creditor's oath. 
This was repelled ; for fince the writ was out of the debitor's hands, 
it was found, That the benefit of the clauſe could only be taken away 
by his oath in „E it was conceived. Stair, 8th June 1676, 
Irvine contra Forbes, — Two ſiſters having right to a bond, as re- 
preſenting their father, the executions of an inhibition ſerved there- 
upon were challenged in an imprqbation as falſe, and the purſuer ſuc- 
cumbing in his probation, did afterwards inſiſt that his witneſſes were 
bribed and corrupted by the two ſiſters ; this alledgeance was not found 
relevant to be proved by the oath of the one fiſter againſt the other 
ſiſter's huſband. Durie, 7th July 1632, Ld. Renton contra Ld. 
Wedderburn. | 


Wite's Oath with regard to Tranſactions before Marriage, 
if relevant againſt the Huſband ? 


Promiſe, A PromMise made by a woman while ſingle, cannot be proved by 
her oath againſt her after-huſband. Hope, (Huſhand) 
Heriot contra Watſon, and other caſes there cited, 


| Held as con- As a huſband cannot be prejudged by his wife's oath, ſo neither b 
k *. her being held as confeſs d. Harcus, (Oaths) July 1688, 
| Urquhart contra Nairne. 


Oath of ca- A WIr E“'s oath of calumny cannot militate againſt her huſband, 
umny. Stair, 11th January 1676, Paton contra Pitcairn. 


Intromiſſion A WoMAN's intromiſſion with her firſt huſband's effects, found not 
| relevant to be proved againſt the ſecond huſband by her oath. Au- 
| chinleck, (Wife) gth December 1630, Stirling contra —4 
1 woman who was tutrix to her ſon having married a ſecond huſband, 
| 


whom the minor choſe to be his curator, in an ao tutelæ againſt the 
mother and her ſecond huſband, where her intromiſſions were referred 
to her oath, it was objected, Not a relevant proof againſt the huſband. 
Anſwered, It being known to the huſband that his wife was left tu- 
| trix, and that ſhe adminiſtrated accordingly, the — cannot be 
| prejudged by the marriage, being ante rationes redditas. The Lords 
| id find the charge was relevant to be proved by the wife's oath to 
| bind the huſband, he himſelf having been curator, and knowing that ſhe 
was tutrix, and ſo conſtituted debitor to compt. Gosford, 11th February 
| 1676, Marſhal contra Baſſily.— A purſuer 7 1 2 referred the verity 
| of a debt to a married woman's oath, and to the huſband's oath, his 
| knowledge before the marriage that ſhe had promiſed payment, the 
Lords found the proof relevant. Haddington, 13th February 1606, 


| Weemyſs contra Chriſtie, 
| TE 


— 


* Few 


Publick Inſtrument how far probative ? 


Tur Lords ordained a wife to give her oath upon the verity of her If relevant 
ſubſcription of an obligation granted while ſhe was /o/uta, and decla- J. np 
red the ſame ſhould be good againſt her huſband. Auchinleck, (ie) cument of 
19th January 1630, Brenton contra Maxwell. — A holograph debr.by the 
bond granted by a woman ſoluta, was refuſed to be regiſtred a- 

inſt her huſband ; tho', to take off any ſuſpicion of antedating, 
the creditor offered to prove the furniſhing nals to her, which was 
the cauſe of the bond, and alſo to produce many famous witneſſes who 
ſaw the bond before the marriage, and in fortification of all, to prove 
by the wife's oath that it was a juſt debt; which appears ſtrange. Du- 
rie, 2oth January 1636, Temple contra Lady Whittingham. — A. 
man and his wife being purſued upon a note granted by her before 
their marriage, which was ſubſcribed by initials only, the writer not 
deſigned, and but one witneſs, a woman, and the verity of the ſub- 


ſcription being referred to her oath, which was alledged to be relevant, 


being only to adminiculate a defeQive writ ; the Lords ſuſtained the 


wife's oath to ſubject the huſband, Harcus, (Stante matrimonio) 2d 
February 1688, Wilſon contra Robertſon. 


In an exhibition ad deliberandum againſt a wife of writs belonging In at exhi- 
to her proprio jure, ſhe was ordained to exhibit upon oath, tho* her dition of writs, 
huſband had an intereſt therein jure mariti. Stair, 27th January 1680, 
Cuningham contra Lord Cardroſs. Spotiſwood, (Exhibition) 26th 
February 1633, Swinton contra Ld. Weſt-Niſbet. 


FounD, That in all caſes, where a wife's oath is craved u a Wife'soath, 
debt contracted in her widowhood, ſhe ought to give her oath, but 1 
that the huſband cannot thereby be prejudged, nor ſhe herſelf perſo- ſelf? 
nally during the marriage, only that it ſhould operate againſt [20 or 
her repreſentatives after diflolution of the marriage, or to affe& any 
ſubje& reſerved from the jus mariti even during the marriage. Durie, 
gth March 1627, Ker contra Ld. of Covington, Durie, 2oth Janu- 


a 1636, Temple contra Lady Whittingham, Stair, 26th February 
1068, Graham contra Towrs. 


Publick Inſtrument how far probative? | 


Meſſenger's Execution. q 


Tur Lords refuſed to allow debitor to prove that there were Whereie ! 
moveables on the ground: ſufficient to pay the debt compriſed for ; — a legal | : 
but found there was praſumptio juris & de jure for the meſſenger's N N 
execution. Haddington, uly 1611, Ld. Philorth contra Lord | 


— — 
_ — — 


Pitſligo.— The Lords ſuſtained proceſs of ſpuilzie of labouring 
goods, the purſuer poſitively proving that there were more goods poind- 
able upon the ground, and in the poinder's view the time of the poin- 
ding, than would have ſatisfy d the debt; and had no reſpect to the 


meſſenger's execution declaring the contrary, he being one of the par- 
Vor. II. | 3P ties 
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Proof. 


Publick Inſtrument how far probative ? 


ties principally conveen'd in the ſpuilzie. Newbyth, 19th December 
1666, Lundie contra Auchinleck. pat , 


Where it In an action againſt a magiſtrate for not taking a rebel, after he 
1 & was for that effect; the Lords found, That the ſummons 


bearing the rebel to have been in the magiſtrate's company the time 
of the charge, behoved to be otherwiſe proved than by the meſſen- 

r's execution, which was found not probative. Durie, 2gth June 
1626, Halyburton contra provoſt of Jedburgh. In a purſuit againſt 
a ſheriff for diſobeying a charge to take a rebel, and the meflenger's 
execution being produced per modum probationis, bearing, that the re- 
bel was fitting by the ſheriff when the charge was given, and was 
pointed out to him by the meſſenger, which was offered to be admi- 
niculated by the inſtrumentary witneſſes; the Lords, notwithſtanding, 
preferred the defender, offering to prove by moſt famous witneſſes, 
that the rebel was gone before the charge was given, unle the purſuer 
would condeſcend upon as famous witneſſes, the inſtrumentary witneſ- 
ſes being the purſuer's near relations : For reſpected not the exe- 
cution, which bore, that the meſſenger pointed out the rebel, as being 
no part of his duty, which was only to give a charge, and not to in- 
ſert an extraneous narrative. But if the queſtion had been, Whether 
a charge was de fatto given or not, no witneſſes would have been re- 
ceivable, but the inſtrumentary witneſſes only. Spotiſwood, — * 
on) 18th January 1631, Home contra Ld. Renton. — In a fu _ 
action againſt a 8 for ſuffering a priſoner to eſcape, the meſ- 
ſenger's execution was found not, per ſe, probative, that the rebel was 
warded by command of the defender, but the inſtrumentary witneſſes, 
or other habile witneſſes were allowed to be adduced. ie, 24th 
January 1642, Smith contra Williamſon, 


Virtual ex= Found a note of a meſſenger poinding ſome oxen, not ſufficient to 
OY inſtruct that the creditor poinded them, becauſe it was not by way of 
inſtrument, nor were the letters of poinding produced. Fountain- 

hall, 24th March 1685, Glendinning contra Glendinning. 


Notaries Inſtrument. 


wbere it TIT being offered to be proved againſt an inſtrument of requiſition, by 
— alegal the procurator and witneſſes, that only the part of a ſum was required 
OY and not the whole"; the Lords repelled this, unleſs the proponer would 
conſign L. 40 Scots, and offer toimpfbye it; becauſe, tho the common 
inſtruments of notaries be not probative till the witneſſes inſert beexamin- 

ed, yet inſtruments of onition, requiſition, ſaſine and reſignation 

are probative of themſelves, becauſe they depend on procuratories and 

| recepts, and are the foundations and parts of ſecurities of eſtates. 
©. Fountainhall, zoth June 1680, Ruthven contra Earl Callendar. — A 
| reverſer having made offer of a bond to the wadſetter, and caution to 
pay him his annualrents on his ceding poſſeſſion, in terms of the act 
2, parl. 166 1, and taking inſtrument thereupon, the inſtrument, - 


| 
| 
| 
| 
| 


Proof. Ga tf 


Publick Inſtrument how far probative ? 


but the aſſertion of a notary, was found to be probative of the offer; 
tho' the bond itſelf was not produced. Forbes, 21ſt, Fountainhall, 
26th, December 1710, Earl contra Moriſon. 


Tux offer of a diſpoſition in conſequence of an exceptionable decreet, Where it 
pleaded upon as an homologation of the decreet, was not found pro- — 4 6 
ved by an inſtrument taken in the hands of a notary upon the offer; loſtrumentary 
but it was found neceſſary that the ſame ſhould be adminiculated by the witneſſes. 
oaths of the inſtrumentary witneſſes. Stair, 4th February 1671, Low- 
rie contra Gibſon. _— An apprentice having eloped, the offering him 
back by his cautioner under form of inſtrument, was not found proved 
by the inſtrument itſelf, but the witneſſes and notary were examined 
thereupon. | Fountainhall, 17th December 1686, Mallenig contra 
Baillie. An aſſigney becoming bound to deliver up the bond to the 
cedent when required, otherwiſe to be accomptable for the debt, and be- 
ing required under form of inſtrument to deliver the bond, but nothin 
having followed upon the requiſition for near the ſpace of 40 years, till 
the notary and inſtrumentary witneſſes were dead; in a proceſs for pay- 
ment againſt the aſſigney, founded upon the ſaid inſtrument of requiſi- 
tion, the Lords refuſed to ſuſtain the inſtrument probative, unleſs it were 
adminiculated by ſome document or other probation, Bruce; 2gth 
June 1715, Glaſs contra Stewarts. 


Ax inſtrument of conſignation ſubſcribed by the notary, does not Where it | 

ve againſt the conſignitar ſo as to burflen him with the money, un- dne. 
eſs the conſignitar alſo ſign it, nor were the witneſſes inſert in the in- 
ſtrument allowed to — it, tho' the ſum was only L. 100 Scots. 
Durie, Spotiſwood, (Redemption) 14th January 1630, Lowrie contra 
Miller. The Lords refuſed to ſuſtain proceſs upon an inſtrument 
ſubſcribed by two notaries, bearing, that a party confeſt that he ſold 
and diſponed to another his tack of certain lands. Hope, (Notary-pu- 
blick) iſt December 1611, Anſtruther contra Thomſon, — An in- 
ſtrument of a notary-publick, bearing ſpuilzied goods to have been 
lawfully reſtored, and in as good condition as when they were away 
taken, was found no ſufficient probation of the avail of the ſaid goods, 
nor that they were as good the time of reſtitution, as when they were 
ſpuilzied, quia notarius non poteſt teſtiſicari, niſi de his que ſenſu per- 
cipit corporeo; at valor rei intellectus judi 9 Balfour, (Writs) 
24th March 1541, Miller contra Ld. Cullerny. — A certificate ſign- 
ed by a miniſter, bearing, That the teſtator left a particular legacy, a- 
bove L. 100 Scots, to a perſon named in the certificate, found a ſuffi- 
cient evidence of the legacy, tho' not ſigned by the teſtator, nor by the 
miniſter in his name, but only as a certificate of a fact, drawn out in 
the ſhape of a notorial inſtrument ; and this notwithſtanding the teſtator 
had formerly made his teftament, without mention of any ſuch le- 


gacy. Durie, 3 iſt January 1639, Dundaſs contra his grandfather's exe- 
cutors, 


3 P 2 Inſtrument 


244 Proof. 


Publick Inſtrument how far probative ? 
Inſtrument of Saſine. 


Saſide upon A SASINE, tho' it be a legal proof of the fact, that poſſeſſion was 
» preepe or. apprehended, where it proceeds upon a warrant, yet it is no preſum 
, will bear tive proof of the warrant, and therefore can avail nothing unleſs the 
no faith with- warrant be produced. Stair, 2oth December 1664, Norvel contra 
out its war- . * . 
rane, Hunter. A ſaſine bearing to be propriis manibus, not being fign'd 
by the alledged granter, nor adminiculated by any writ under his hand, 
was found no ſufficient title to quarrel a competing right. Falconer, 
15th November 1682, King contra Chalmers. A naked ſaſine of 
a mill not ſufficient in an action for abſtracted multures. Spotiſwood, 
(Mills and Multures) 19th March 1628, Adamſon contra Tenants. --- 
In a proceſs of nonentry, a ſaſine alone without the precept was found 
not ſufficient to prove the lands full, tho' both the brieve and retour 
were produced ; bat there was no veſtige of the precept in the chan- 


cery. Colvil, May 1583, Ker contra Ker. 
When a ſa- In a poinding of the ground upon an infeftment of annualrent, 


- _ there being nothing produced but the purſuer's ſaſine thereof, bearing, 

cept, what held ** That it proceeded upon a precept of clare conſtat, granted to him as 

hoon heir to his father, by the defender's mother, as commiſſioner for re- 

6 ceiving vaſſals in his name ;” and the precept inſert in the ſaſine; 

the Lords found the ſaſine not ſufficient, unleſs the precept of clare 

conſtat and the mother's warrant were alſo produced. Durie, 1 5th 

November 1626, Wylie contra Ballenden. ---- The Lords refuſed to 

ſuſtain proceſs, tho' only againſt a tenant in a removing, upon a ſaſine, 

the warrant whereof was a precept of clare conſtat, expreſſed in the 

ſaſine granted by the ſuperior's brother as his commiſſioner, until the 

recept and commiſſion, whereto the ſaſine referred were produced. 

Bure, 2 5th January 1632, Hamilton contra Dundonald, ---- Yet a 

proceſs of removing was ſuſtained upon production of a ſimple ſaſine, 

and that even at the inſtance of a compriſer. Spotiſwood, (Removing) 
21 June 1627, Bad contra Ord, 


To ſupport A SASINE bearing to be given by the ſuperior propriis manibus, 
a faſine propri- vas ſuſtained, the procuratory of reſignation produced being found a 


is manibus, 


what held a ſufficient adminicle to ſupport the notary's aſſertion. Stair, mey - 
ſufficient war- nuary 1672, Young contra Thomſon. ---- A ſaſine given by a father 
_ to his ſon proprits manibus, ſuſtained, it being regiſtred debito tempore, 
and adminiculated by a perſonal bond granted by the father, obliging 
himſelf to warrant the infeftment, and to grant charters and precepts. 
Stair, Gosford, 11th February 1669, Buchan contra Taits. Found, 
That a ſaſine given by a man to his ſon propriis manibus, prior to another 
ſaſine, proceeding on a charter, was preferable, becauſe of a preceeding 
contract of marriage, altho' there was no relation thereto made in the 
ſaſine. Hope, (Saſine) 23d+January 1618, Murray contra Schaw. 
A SASINE of five acres of land given by a huſband propriis ma- 
nibus to his wife, was ſuſtained upon this adminicle, That by contract 
of marriage he was obliged to infeft her in five acres of lands, tho' the 


land in the ſaſine was not the ſame, in reſpect ſhe had no other infeft- 
: ment 
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ment given her. Hope, (Safine) ult. November 161 5, Gray contra 
Finlaſon. — A contract of marriage was found a ſufficient warrant 
to ſupport a wife's ſaſine, even in competition with a compriſer, Stair, 
29th June 1665, Norvel contra Hunter, — A ſaſine rw proprits 
manibus, bearing to be intuitu matrimonii, and marriage having follow- 
ed, was ſuſtained in a competition with an appriſer, the widow being 
in poſſeſſion by TG mails and duties, altho' the ſaſine had no ad- 
minicle. Durie, Spotiſwood, ( Removing) 22d November 1628, Clap- 

rton contra Home — The contrary ſeems to be found, Hope, 
(Safine) Bell contra Moriſon.— An inſtrument of ſaſine given to 
a wife propriis manibus, tho' but the aſſertion of a notary, was ſuſtain- 
ed, the wife not being otherwiſe 3 and having, beſides, re- 
nounced a jointure ſhe had with a former huſband, in favours of the 
granter of the ſaſine, which made a ſtrong preſumption that ſhe was 
to have ſomething in lieu thereof. Stair, 19th June 1668, Relict of 
Galrigs contra Galrigp, A faſine by a huſband to his wife propriis 
manibus, bearing to be in rp of the contract of marriage, 
was ſuſtained as a title for mails and duties, in competition with a cre- 
ditor publickly infeft, ſhe producing the contract cum proceſſu, but in 
the mean time the cauſe to go on. Durie, 27th January 1632, Lady 
Montquhanie contra Commuſſar of St. Andrews. ---- A ſaſine being 
granted to a wife propriis manibus, for mere love and favour, yet the 
Lords would not ſuſtain a reduction of the fame, unleſs the purſuer 
would prove, that the relict was otherwiſe ſufficiently provided in a 
jointure. Durie, 15th March 1639, Hamilton contra Relict of Ha- 
milton. | 


Tux bailies of a royal bog are the King's bailies, and entitled to, Saſive with. 
give infeftment to the heirs of vaſſals holding burgage, juſt as any or- hafpand ple 
dinary ſuperior infefts the heir of his defunct vaſſal, by the means of in favours of | 
a precept of clare conſtat, with this difference only, that the bailies do þ*ir% how far 
not grant a precept in writ, the inſtrument of ſaſine under the hand of an active title, 
the town-clerk, by inveterate cuſtom, being not only a legal proof 
that poſſeſſion was apprehended, but alſo that the bailie gave warrant 
or authority to that effect; but it has been much controverted, whe- 
ther a ſaſine within burgh by haſp and ſtaple, as commonly called, be 
equivalent to a retour to give the heir an active title, not only with re- 
gard to the burgage lands wherein he is infeft, but with regard to all 
other ſubjects whatever. The reaſon of the doubt was, that a ſaſine 
by haſp and ſtaple, can have no ſtronger effect than a ſaſine upon a pre- 
cept of clare conſtat, both of them do complete the heir's title with 
regard to the ſubject wherein he is infeft; but as a precept of clare 
.conſtat has no ſeparate effect, as it makes no proof of propinquity with 
regard to any other ſubject, neither ought an infeftment by haſp and 
ſtaple. See Durie, 25th November 1623, Earl of Melroſs contra Ld 
of Baſs. ---- A ſaſine of burgage lands given to a man, as heir to his 
father, by the bailies of the burgh, was found ſufficient to inſtruct 
him. heir with regard to a proceſs of warrandice purſued by him againſt 
"his father's author in the lands, tho' he was not ſerved and retoured, 


. becauſe the ſaſine eſtabliſhed his title to the property of the lands, and, 
2 Vor. II. 3 2 qua 
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= On he was entitled to carry on this action of warrandice, 
urie, Auchinleck, (Safine) penult. July 1629, Wilſon contra Stewart. 
---- The like, where the {s purſued by the heir was a reduction 
of a diſpoſition of the ſubje& granted by his flor; and it was 
obſerved, That an infeftment upon a precept of clare conſtat would be 
a good title for ſuch an action. Durie, gth July 1630, Houſton con- 
tra Maxwell. ---- The like, Forbes, 1ſt July 1714, Walker contra 
Creditors of Adamſon. ---- A ſaſine by haſp and ſtaple granted to an 
heir of the creditor in an infeftment of annualrent, found a ſufficient 
title to infiſt for a poinding of the ground, without production of the 
original infeftment, tho' creditor had been 438 years out of the 
poſſeſſion of uplifting his annualrents. Such truſt, it would ſeem is 
repoſed in bailies, that the law preſumes they will not give ſaſine to 
an heir without being ſatisfied of his predeceſſor's title; fo that the 
ſimple ſaſine in all cafes will be held as a ſufficient title, unleſs the o- 
riginal right be challenged by a reduction and improbation. Durie, 
17th March 1629, Yeoman contra Stewart. 


A SASINE by haſp and ſtaple is a ſufficient proof againſt an heir, of 


leber a pate bis entry, to ſubject him paſſve to all his father's debts ; and this was 


title ? 


found, tho' the ſaſine was by the bailies of Kirkaldy, which, tho' it has 
the privileges of a royal burgh, yet holds not of the King in bur- 
rage, but of the Prince as Lord of Dumfermline, and therefore the 
Pallies are not entitled to pe ſaſines to heirs, which was not reſſ I 
in regard the ſaſine was the defender's own deed, whereupon he had 
taken inſtruments, and ſo was barred perſonal: objectione from quar- 
relling the ſame. Durie, 13th November 1623, Marſhall contra 
Marſhall. ---- But a ſentence and ward of court of a royal burgh, 
whereby a man was recognoſced by teſtimony of witneſſes to be eldeſt 
ſon and heir to the defunct, upon which his procurator took inſtru- 
ments, was found hot to prove him to be heir, unleſs fafine had fol- 
lowed upon the ſaid act. Durie, Spotiſwood, (Heir) 22d November 
1628, Goodlet contra Adamſon. 


Siſineinfa- A SASINE granted by the bailies of a burgh to a ſingular ſucceſſor, 
vours of a fa. bearing to be upon a reſignation, was found not ſufficient to defend 
ou ſucceſſor l 


ow far proba- againſt a reduction and improbation purſued by the diſponer's heir, 


tive ? 


without producing the diſpoſition ; for tho ſuch a ſaſine may be a pre- 
ſumptive proof of property, and a good title to carry on every action 
relative to the ſubject, without neceſſity of producing the diſpoſition ; 
yet if the diſpoſition be challenged as falſe or , it muſt be p 
duced. Stair, 2 1ſt June 1672, Mitchel contra Come. -— The like. 
Stair, 11th February 168 1, Irvine contre Corſen.— A huſband hay-. 
ing granted to his wife  Kferent-diſpoſition of a tenement within 
burgh, upon which ſaſine was taken, bearing, that the huſband had 
reſigned propriis manibus, and the ſaſine was ſubſcribed by the bailie 
and notary, but not by the hwfband; in a competition, it was objected 
againſt this infeftment, that it was null, as pr g without any 
warrant from the huſband. Anſwered, The ſaſine bears that refigna- 
tion was made, and being fubſcribed by the bailic as well 1 
9 : 


Publick Inſtrument how far probative ? 


y, it is an inſtrument that in b holding is probative of the refig- 
hs as well as of the infofiment, fapporied as it is by the — 
diſpofition produced; the Lords ſuſtained the inſtrument of fafine, in 

the liferent-right was produced, and that in the inſtrument of fa- 
fine the huſband reflon'd propriis manibus, in the hands of the baile, 
who ſign'd the faid inſtrument with the _ in terms of the act 27, 
parl. 1567, 25th June 1731, Sir Roderick M*Kenzie of Scatwell 
contra Chriſtian Monro. 


A SASINE of a houſe in the town of Hawick, found a good active Saſine gran- 
title in a proceſs, tho granted only by the bailie of the burgh, notwith- 1 
ſtanding it is only a burgh of barony, and that it is the peculiar privi- 
lege (as was pleaded) of royal burghs, holding burgage, to have ſaſine 
granted by their bailies: But here it is obſerved that the ſuperior con- 
curred with the purſuer; but if he had granted a precept of clare con- 
at, it would have been a more unexceptionable concurrence. Durie, 
16th July 1629, Scot contra Deans, 


Decreets, Acts of Court, &c, 


A Decreet being uarrelled for want of 2 bearing a judicial Decrect of' 
confeſſion, not ſubſcribed by the party, the ſuſtained the decreet on 6 CRY 3 
on this probation, * decreet => ing of a — — 2 — proceed bearing the 
ed upon a complaint againſt the abuſin rovoſt, own'd Enn ban 
by he defender in face of court, 2 decreet aA — (Pro- far — 
bation) 27th January 1682, Provoſt of Forfar contra Cuthbert. A 
decreet before an inferiour court, bearing the defender's confeſſion of 
his fault, not ſubſcribed by him, not probative. Fountainhall, 2oth 
November 1679, Mackie contra Miln.— In ſupport of a bond, crav- 
ed to be reduced upon the head of force and fear, it being qualified, 
that the debitor had compeared before the town council of Linlithgow, 
donfeſſed his wronging of the ſaid town in their traffick, and therefore 
Was willing, as reparation, to grant the bond in queſtion, all which 
did appear e act of the town council produced; this act of coun- 
cil was to be no proof, being only under the town clerk's hand, 
not ſubſcribed by the party. Stair, 13th February 1663, Town of 
Link contra Unfreemen of Borrowſtounneſs. ---- A decreet of 
an inferiour court, upon a purſuit for a civil debt, bearing ſimply, That 
the defender confeſſed the libel, was found to be no proof againſt him, 
ſince it was only under the hand of the clerk, without the defender's 
ſubſcription or oath. Stair, 19th July 1665, Gum contra M*Ewen. 
---- The like. Haddington, 13th February 1622, Orr contra Wad- 
del.---- A decreet of an inferiour court was reduced for want of proof, 
org the defender's acknowledgement upon oath, and the oath in- 
oſſed, but not bearing that the oath was ſubſcribed by the party, as, 
fatto, he did not ſubſcribe the ſame, tho' he could write, and he 
alledged that the depoſition, as contained in the decreet, was diſcon- 
form to what he had ſworn, Stair, 21ſt November 1672, Carin con- 


tra Wilſon. | 
3Q2 A De- 
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Decreetof A DECREET of ſeſſion, bearing to proceed upon conſent of par- 
88 ._ ties judicially interpoſed, was found null, in regard it did not bear that 
the parties © the parties had ſubſcribed their conſent. Gosford, 8th February 1671, 
content, not Laurie contra Gibſon. — The Lords found in general, That a clerk 
Penne. of an inferiour court's aſſertions of analledged conſent, by a party or his 

rocurator, extraneous to the ordinary ſteps of proceſs, was not pro- 

tive, and that the act 3, parl. 1686, ordaining interlocutors to be 
ſubſcribed by the judges, did not alter the caſe. Yet in actibus officii 
& proceſſus credendum eft clerico; as if a party or his procurator de- 
clare he paſſes from ſuch a concluſion of his libel, or reſtricts the ſame 
o loco & tempore, ſuch ſteps need not be ſubſcribed by the party or 

is procurator. Fountainhall, iſt December 1693, frown contra 
Henderſon. — Conſent in judgment verified by act of the preſbytery, 
ſubſcribed by the whole preſbytery, found not valid, unleſs ſigned by 
the conſenter, Gilmour, July 1661, - Ker contra Steedman. 
—— A minute in a proceſs before the Engliſh judges, ſubſcribed by the 
judge, importing the conſent of one of the parties, was not ſuſtained as 
relevant to be proved, being made up half a year thereafter upon me- 
mory only. Stair, 24th July 1661, Ld. of Buchanan contra Oſburn. 


Ad of cura A CONFIRMED teſtament, bearing, That Hunthill compeared and 
ha made faith, and accepted the office of tutory, was found not ſufficient 
of itſelf, without further adminicles to inſtruct that Hunthill accepted 
the office, ſeeing acts of inferiour courts prove not without a warrant, 
except in points of proceſs. Stair, 3 iſt January 166 5, Kirktons con- 
tra the Ld. of Hunthill. — A ſherift-clerk's aſſertion, that a party 
accepted the office of curatory, found not ſufficient, without the par- 
ties ſigning the act of curatory. Harcus, (Tutors and Curators) 
December 1686. Home, February 1687, Hamilton contra 
Porterfield of Hapland. | 


(; {Judicial a- A JuDiICIAL ratification upon oath not to come in the aq we 
cation, made by a wife ftante matrimonio, tho' entred in the books of a ſneriff- 
court and ſigned by the clerk, is void, if not ſigned by the wife her- 

ſelf. Durie, 3oth January 1635, Mitchelſon contra Moubray.— 

A diſpoſition of lands, bearing the wife's conſent as liferentrix, and 
ſubſcribed by her, but without witneſſes, being quarrelled by her after 

her huſband's deceaſe, an a& ſubſcribed by the ſheriff-clerk only, bear- 

ing, That ſhe compeared judicially before the ſheriff, and ſubſcribed 

e the diſpoſition outwith the preſence of her huſband, and made faith, 

te That ſhe conſented thereto voluntarily, and ratified the ſame; 

which was pleaded as equivalent to her ſubſcribing before witneſſes ; 

was not found probative, not being ſubſcribed by the party. Durie, 

22d January 163 5, Bell contra Ld. of Mow. — It being objected a- 

gainſt an act of court, bearing a wife's judicial ratification, that it was 

not ſubſcribed by her the party; anſwered, By act 83, parl. 1481, 

the act of court ſubſcribed by the proper officer 1s a legal proof of the 

fact. Anſwered, The intention of that act is not to fix what ſhall be 
underſtood a legal proof of a wife's judicial ratification, but that a ju- 

dicial ratification ſhall be effectual in law to bar any challenge * 

ea 


pt. —— — 
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head of force or fear. The Lords ſuſtained the objection, and found 
the act not probative. Fountaihhall, 15th February 1678, Glendin- 


ning contra Maxwell, 


A SHERTFF having cauſed a perſon enact himſelf with a cauti- Judicial & 
tioner to com before the juſtices, and underly the law for murder, 
under a penalty; this was not found probative, not being ſubſcri- 
bed by the party. Durie, 26th March 1628, Lord Lovat contra 
Sheriff of Nairn. .— An act of a baron-court, bearing, That the 

had enacted himſelf cautioner to preſent a defender in a proceſs, 
was found not probative, not being ſubſcribed by the party, tho 
ſubſcribed by the judge and clerk, and a decreet founded upon the 
act was found null Stair, 3d February 1674, Ld. Strowan contra 
Cameron. 3 


Tur magiſtrates and council of a burgh having owned theniſelves AR of coun- 
debitors to a party by an act of council, ſigned only by the town-clerk; oi. 
and not by any of themſelves, the act was found ſufficient, tho' not 
ſubſcribed by the obligants, ſeeing it was a judicial act regiſtred in their 
court-books, and that the purſuer offered to prove that they were in 
uſe to enact themſelves after this manner, and to grant obligations by 
acts ſubſcribed only by the clerk, and to pay ſuch debts. Durie, 23d 
December 1626, Relict of Peebles contra Town of Perth. — Some 
parties purſuing the magiſtrates of a royal _ upon the act 25, parl. 
1695, for repayment of fines they had been decerned for in the late 
times for church irregularities, the Lords refuſed to ſuſtain the clerk's 
aſſertion in the decreet, That their fines were converted to the town's 
uſe, to be probative per ſe, this not being actus officiz: wherein the 
clerks are to be credited, elſe they might bind great debts upon cor- 
porations. Fountainhall, 25th June 1697; Eliot contra Magiſtrates 
of Edinburgh. An act of council, bearing acknowledgment of a 
debt due to their provoſt, found no ſufficient conſtitution of the debt, 
in reſpect it bore to proceed upon the report of a committee; and there 
was no evidence upon record that the committee did make the report, 
and the act appointing the committee, an extract of which was alſo pro- 
duced, being null, as not ſigned by the præſes of the meeting. Dal- 
rymple, 26th November 1714, King contra Magiſtrates of Elgin. 


Oo 


A REeyPoRT of a commiſſion for examining witneſſes being craved Depoſitioris 
to be reduced, for this reaſon, That the depoſitions were ſubſcribed of witzeſſer, 
by the judge only, not by the witneſſes; nor did the report bear that | 
they could not write; yet the Lords adhered to the faid report, and 
refuſed to looſe the depoſitions after ſo long a time, the mean of pro- 
bation being now periſhed. Fountainhall, gth December 1684, Fal- 
coner contra Kinnier. — Depoſitions being ſubſcribed only by the 
witneſſes, not by the inferior judge who examined them; the Lords 
refuſed a bill of ſuſpenſion preſented upon that reaſon, but ordered the 
inferior judge to be more obſervant of form in time coming, Foun- 


tainhall, 22d December 1708, Dalrymple contra Wright. 
Vox. II. 3 R Extract 
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Private Deed how far probative ? 
Extract. 


Of an inhi- AN extract of an inhibition out of the record, ſufficient to found a 
bition, reduction ex capite inhibitionts, reſerving to the defender to purſue im- 


probation as accords, Home, . January 1682, Williamſon con- 
tra Threapland. | 
Extract from AN extract out of the regiſter of reverſions found a ſufficient title 


the regiſter of 14 inchoandam litem, tho' the who regiſters there gets back 

OD the principal evident; becauſe he a 16, gr Fr an ex- 
tract from this regiſter to make faith in all caſes, except in an impro- 
bation. Fountainhall, 21ſt February 1693, Wallace contra Earl 
Dundonald. 


Of a com- Tux extract of a compriſing given by the clerk thereto, was found 
pr . a ſufficient active title, as being an authentick writ, tho' it was plead- 
ed, That the compriſing being only a legal, not a judicial deed, and 
the clerk choſen pro re nata, and functus after the compriſing was 
completed, an extract under his hand was no better than an extract 
under the hand of any other private perſon. Durie, 17th July 1627, 

Ker contra Miniſter of Ancrum. | 


Extrat from A WIT lying in the King's regiſter, tho' it bear not regiſtra- 

the publick _. : 

regiſter, tion, may be extracted by the clerk-regiſter, and a copy thereof ſub- 
ſcribed will make as great faith as the principal, except in improba- 
tions. Haddington, 27th November 1622, Earl Mar contra Lord 
Elphingſton. 1 


Extract, ifa Ay extract of letters of horning, wherein was contained a warrant 
ſullicientWar- for arreſtment, was found no ſufficient authority for a meſſenger to lay 


rant for ar- 


reſtmene? on an arreſtment, and that the party was not bound to regard the ar- 
reſtment, unleſs the principal letters had been ſhown to him. Upon 
which footing, a poſterior arreſtment was preferred in a competition. 
Durie, Spotiſwood, (Arreſtment) 26th March 1629, Duff contra 


Private Deed how far probative ? 
If probative againſt Creditors of its onerous Cauſe ? 


Deed in f- A Bond bearing borrowed money, granted by a bankrupt to a con- 
mos 2 , jun& and confident perſon, found to prove its onerous cauſe; and it 


confident per- Was found incumbent upon the purſuer of the reduction to redargue 
ſon, where the fame by the defender's oath or writ in terms of the act. Durie, 


bankru 


pte 1 
enſues. 22d January 1630, Hopepringle contra Ker. Durie, 28th January 
1625, Livingſton contra Abernethy. Durie, 22d June 1642, Niſbet 

contra Williamſon. — In a reduction upon the act 1621, of a bond 


granted by a bankrupt to his brother, bearing borrowed money, and of 
an 
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an adjudication following upon it, the Lords thought, that tho' bonds 
inter conjunctas may prove, if dealing in commerce appear, yet in the 
preſent caſe, where no ſuch thing was alledged, and where the credi- 
tor's circumſtances made it extremely improbable that he could have 
advanced ſuch a ſum, they found the narrative of the bond not pro- 
bative. Fountainhall; Forbes, 5th December 1707, M*Leerie con- 
fra Glen, 

Ox having diſponed his whole heretage to his ſon-in-law, upon 
the narrative of a price paid, whereby he was rendered bankrupt, the 
diſpoſition was found probative, unleſs redargued by the diſponer's 
— Durie, 17th January 1632, Skene contra Betſon. — A diſpo- 
ſition by a bankrupt to his brother, bearing to be for ſecurity of a fans 
inſtantly borrowed, the ſame cannot be taken away but by the diſpo- 
nee's oath ; and the Lords conſidered, that this was not the ſame caſe 
with that of a diſpoſition, bearing onerous cauſes in general, which 
muſt be otherwiſe inſtructed than by the diſpoſition. Gosford, 28th 
November 1673, Campbell contra Campbell. — A merchant who 
had a conſiderable ſtock, having obtained a diſpoſition of lands from 
a brother, bearing a price paid, upon which he was infeft and in 
poſſeſſion ſome years before the diſponer's circumſtances were ſuſpect- 
ed, the narrative of his diſpoſition was found ſuffieiently inſtructed; by 
production of the retired bond granted by him for the price. Home, 


15th February 1728, Skene of Pitlour contra Forbes of Kincardin.--- 


A right granted by a bankrupt to his own ſon, a Jenn man living in 
family with him, reduced as gratuitous, tho' the right bore to be 
for ſums of money and onerous cauſes, and the defender offered his 
oath in ſupplement. Durie, gth March 1639, Riddoch contra Younger. 

—— The like. Stair. 12th February 1670, Napier contra Gordon. 
A F1iTTED accompt betwixt an inſolvent perſon and his brother-in- 
law, containing many articles for a long courſe of time, paid to third 
parties upon. the inſolvent perſon's account, was found to prove its o- 
nerous cauſe, and to ſupport a bond granted for the balance, upon 
which adjudication was laid, ſo as to fave it from a reduction upon the 
— of the act 1621. Forbes, 4th July 1711, Gray contra 
Tan narrative of a diſpoſition by a bankrupt to his ſon, bearing debts 
particularly condeſcended on, * hear by the ſon, was found ſuf- 
ficiently ſupported, the ſon offering to prove by the creditors mention- 
ed in the diſpoſition, that he had paid to them the ſums particularly 
expreſſed therein, tho' it was objected, That each creditor was but 
 fmngularis teſtis, and that he ought to have preſerved the retired bonds, 
and to inſtruct, that theſe debts were truly reſting by the bankrupt at 
the date of the diſpoſition ; in reſpect it was anſwered, That tho' each 
creditor would be but /ingularis teſtis with regard to his own debt, they 
would be concurring witneſſes with regard to the onerous cauſe in the 
diſpoſition, and there could ly no obligation upon the defender to pre- 
ſerve retired bonds for ſo long a time as a reduction might ly againſt 
him, and that the debts were reſting at the date of the diſpoſition 
proved itſelf, unleſs redargued by a contrary proof. Stair, gth Janu- 
ary 1672, Robertſon contra Robertſon. ._.. A diſpoſition by one bro- 
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ther to another, bearing to be for ſecurity of certain ſums, due by bond, 
was found ſufficiently aſtructed PR of the bonds, unleſs the 
urſuer would offer to prove, that the common debitor was actuall 
inſolvent, or holden and repute bankrupt when he granted theſe bon 
to his brother. Here there were no ſuſpicious circumſtances founded on, 
ether than the conjunction itſelf, and if ſuch a proof of the oneroſity 
were not held ſufficient, all commerce would be barred amongſt rela- 
tions; it might be ſaid, that even a proof by witneſſes of the actual de- 
livery of the money would not be ſufficient, which might be done 
fimulately in order to ſupport a bond, as well as a bond be granted ſi- 
mulately in order to ſupport a diſpoſition, Fountainhall, 22d Febru- 
ary 1711, Rule contra Purdie. | 
AN aſſignation made by a bankrupt to a conjunct and confident per- 
ſon, bearing (as appears from the following deciſion) to be in ſecurity 
of ſums addebted to the aſſigney, was preſumed to be in fraudem cre- 
ditorum, and that it was not needful the creditor ſhould prove it to be 
for no juſt or neceſſary cauſe, this being a negative ; and therefore, 
that the aſſigney ought to qualify the juſt and neceſſary cauſe. Durie, 
Haddigton, 12th "gy 1622, Denniſton contra Young, — And 
the aſſigney qualifying, that he took the aſſignation for behoof of a 
third party who was a creditor to the bankrupt ; the Lords ſuſtained 
the aſſignation, tho' diſconform to the narrative of the deed. Hope, 
(De creditoribus) 27th February 1622, Denniſton contra Young. 
— An aſſignation made by a bankrupt to his brother, bearing to be 
for ſecurity of debts owing to him, found reducible, unleſs the aſſigney 
would inſtru, otherwiſe than by his own oath, that he was creditor, 
Durie, 29th January 1629, Auld contra Smith, — The like. Stair, 
15th July 1670, Hamilton contra Boyd. | 
- A DisPostT1oN of lands by a bankrupt to his brother, bearing 
onerous cauſes in general, was not ſuſtained as probative of its narrative 
in prejudice of prior creditors, but it was found incumbent on the diſ- 
ponee to aſtruct the ſame. Stair, 29th November 1671, Whitehead 
contra Lidderdale. — And he having condeſcended, that it was for a 
ſum of money, advanced in ſpecie to his brother, which he offered to 
depone upon ; the Lords found this not relevant. Stair, 14th De- 
cember 1671, inter eoſdem. — In the like caſe the diſponee having 
uced two bonds due to him by the diſponer, and offering to give 
is oath, that theſe were the onerous cauſe of the diſpoſition ; the 
Lords found this relevant. Stair, 15th December 1671. Duff contra 
Forbes of Culloden. . 
 AL1FERENT infeftment of his whole eſtate, granted by a bank- 
rupt to his wife during the marriage, bearing, in ſatisfaction of an 
4 anterior contract 5 marriage, which the huſband had cancelled, 
was not found probative of its onerous cauſe ; and therefore reducible 
in ſo far as exorbitant. Stair, 19th January 1676, Stanfield contra 
Brown. — A lucrative tack, ſet by a bankrupt to his father, bearing 
to be in implement of a promiſe made when the lands were diſponed 
to the now bankrupt in his contract of marriage, found not to prove its 
onerous cauſe againſt a creditor. Durie, 24th November 1626, Glen 
contra Binnie. | 
A BonD 
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A Bop bearing borrowed money, _ to one who was neither Where the 
a conjunct nor confident perſon, after the granter was denounced re- — — 
bel at the inſtance of another creditor, was found probative of its one-ſon neither 
rous cauſe againſt a reduction, upon the firſt clauſe of the act 1621. Stair, conjuntt nor 

- 28th June 1665, Monteith contra Anderſon. --- The narrative of a diſ- nen 
poſition, bearing for ſums of money paid, and debts undertaken of the 

diſponers, conform to an inventary, was found ſufficient to inſtruct the 

onerous cauſe againſt a reduction, upon the firſt clauſe of the act 1621, 

the buyer not being a conjunct and confident perſon ; and the Lords would 

not ſo much as burden the diſponee's heir with a production of the inven- 

tary. Stair, 22d June 1680, Trotter contra Home. — In a reduction, 

upon the act 1621, of a diſpoſition, by a man who had no children, of 

his whole eſtate, to his neareſt relation a couſin german, bearing, for 

ſums of money, and for other cauſes and confiderations ; the Lords, tho 

the defender was not properly a conjunct perſon in the eye of law, or- 

dained him to inſtru, ſo far as he could, the cauſe onerous, reſerving 

to themſelves how far it ſhould operate ; here it was pleaded, That a 

narrative, bearing other cauſes and conſiderations, is underſtood to be 

for love and favour, even betwixt ſtrangers, and not for an adequate 

cauſe onerous. Stair, 22d June 1680, Sinclair contra Dickſon. 


In a proceſs upon the paſiive titles againſt an heir conveened as ſuc- Diſpoſition 
ceſſor titulo lucrative, the narrative of the diſpoſition, bearing a price tru-10, --» W 
ly paid, was found probative, unleſs redargued by the defender's oath. __ 
Durie, 21ſt March 1634, Watſon contra Orr. — But where the diſ- 
poſition bore, in general, to be for ſums of money, the heir was found 

obliged to inſtruct the onerous cauſe, Stair, 15th February 1676, 


Hadden contra Halyburton. 


Ax aſſignation of a bond to a conjunct perſon, bearing onerous Afſignation 
cauſes in general, was found not to prove its onerous cauſe to bar com- uc f conjuntt 
penſation pleaded for the debitor, tho' the liquidation was poſterior to pu Var was 
the intimation of the aſſignation. Stair, 18th January 1676, Crocket there is no 
contra Ramſay. ---- A ſecond diſpoſition of the ſame ſubject to a con- * 
junct and confident perſon, firſt completed by infeftment, bearing o- 
nerous cauſes in general, proves not its narrative againſt the firſt diſpo- 
nee; and a bond for a large ſum of money of the ſame date with the 
diſpoſition, but not referring to it, found no inſtruction of the onerous 
cauſe; for both, probably, were meant as donations; and if the firſt 
diſponee was preferable, x 6 ſecond diſponee could have it in his power 
to prefer himſelf ex poſt facto, by giving a valuable conſideration, 
which he would do by diſcharging the bond. Forbes, 24th January 
1706, Wilſon contra 7 Saline. 


A Drsros rio from one to his brother-in-law, bearing onerous , "2 con. 
cauſes, was found reducible at the inſtance of the diſponer's creditors, junct perſon ? 
unleſs the P would either inſtruct an antecedent onerous cauſe, 
or condeſcend upon an eſtate in the 3 perſon, free of incum- 


brances, able to anſwer all the debts. Fountainhall, 18th June 1712, 
Scot contra Ker. 
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ASTEP-FATHER and ſtep-ſon are conjunct perſons in the eye of the 
act 1621. Fountainhall, 16th January 1695, Mercer contra Didi, 

Tur Lords refuſed to reckon uncle-in-law and nephew-in-law con- 
junct perſons in the ſenſe of the act of parliament 1621, becauſe ſuch 
a tie of affinity is no declinator of a judge, act 13, parl. 168 1. For- 
bes, 8th February 1712, Lord Elibank contra Adamſon. 

In a reduction upon the act of parliament 1621, the Lords found, 
That a couſin- german was not a conjunct perſon, ſo as to oblige him 
to prove the onerous cauſe of his diſpoſition, otherwiſe than by its own 
narrative. Fountainhall, 6th December 1679, Sinclair contra Dick- 
ſon, Forbes's MS. 8th June 1714, M*Doual contra Fullarton. 


Who a con. A FACTOR who had run in conſiderable arrears, ting a diſſ 
fdent perſon ? ſition to particular ſubjects for his conſtituent's honey, cod the fs 
being challenged upon the act 1621 by his other creditors, as being a 
' deed betwixt confident perſons, and therefore not probative of its onerous 
cauſe ; the Lords aſſoilzied from the reduction, becauſe, in the eye of 
law, a conſtituent is not a confident perſon with regard to his factor, tho 
a factor may be with regard to his conſtituent; beſides there was a clear 
claim inſtructed againſt the factor upon his factory, viz. the bygone rents, 
with which he did, or ought to have intrometted with, unleſs it had been 

taken off by a proof that the ſame was compted for and cleared. 
December 1728, Dutcheſs of Buccleugh contra Sinclair and Doual. 


If probative of its onerous cauſe againſt a donatar of 
Eſcheat. | 


A diſcharge, bearing payment of a bond granted to a brother by a 
rebel, denounced, and in priſon for debt, was found not to prove its 
onerous cauſe againſt a donatar of eſcheat, and that the payment be- 
hoved to be otherwiſe inſtructed. Stair, 15th January 1679, Cranſton 
contra Kyle. A bond granted after horning, bearing to be for the 
price of wines, was not found probative of its onerous cauſe againſt the 
donatar of eſcheat, tho' it did not appear that the creditor was a con- 
junct and confident perſon; but he was allowed to inſtru the onerous _ 
cauſe, by the rebel's compt-book and books of entry, he being a mer- 
chant ; and the Lords refaſed to ſuſtain a proof _ by witneſſes, 
without ſuch adminicles in writ. Dirleton, 2oth ber 1676, 
Veitch contra Pallat. 


In what Caſes not probative againſt the Heir? 


Obligation A BILL granted upon death-bed, found not to prove its onerous 
bearing or im- cauſe, February 1734, Chriſtiſons contre Ker. A bond bear- 
potecSifes, ing onerous Cauſes granted upon death-bed, proves not its narrative a- 

gainſt the heir ; but the creditor offering to aſtruct the onerous cauſe, 
and condeſcending upon victual ſold to the defunct, the delivery of 
which he would prove by witneſſes; the Lords found the ſame relevant. 
Spotiſwood, (Contract: Durie, 13th July 1632, Fairholm contra 
Browns. — In the fame cauſe, an article of the condeſcendence being 
victual delivered to the defunct's father, this was refuſed to be ys 


— 
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ed as onerous, not being the defunct's debt, unleſs the creditor would 
alledge and prove, that the defun& was liable for his father's debts, 
Durie, Spotiſwood, 151d. 


Founr, That a baſtard cannot 22 the King of a ſum reſt- Declaration; 


ing to him, by declaring on his death-bed, That, upon his conſcience, 
that ſum pertained not to him, but to another who borrowed his name 
to the bond. Haddington, 1oth December 1623, Craw contra . 
A father on death-bed calls his ſon, and declares, That the right of 
ſuch an apprifing ſtanding in his perſon is but in truſt, and takes his 
promiſe to denude of it to the true party, accordingly the boy after- 
wards grants an obligation to that effect, but, being minor, he was 
induced to revoke it ; the Lords, from a principle of conſcience, al- 
lowed a trial by witneſſes, ot otherwiſe, if the father was heard at any 
time in his health, to acknowledge this right to be only a truſt, but did 
not ſuſtain his declaration in lecto. Fountainhall, 22d November 1687, 
Crawford contra Bell. — A perſon upon death-bed having executed a 
declaration of truſt, with relation to an eſtate in his perſon, the decla- 
ration was found not probative againſt the heir, unleſs fupported by 
other adminicles. Dirleton, Gosford, gth June, Stair, 26th November 
3674, Paton contra Stirling, A declaration by the debitor, that he 
abſtracted the inſtrument of debt from the creditor, ſuſtain'd as a 
pregnant adminicle in a proceſs of tenor, tho' the declaration was gran- 
— on death- bed. Dalrymple, 21ſt November 1707, Waddel contra 
Waddel. 


THAT the tocher, which was payable by the wife herſelf, was, de Paymene 


facto, paid by the fubfiſtence of the marriage for 22 years, and the huſ- acknowledged 


u death- 
band's acknowledgement in his teſtament, tho' upon death-bed, was bed, Kin 


found a ſufficient proof againſt the heir. Stair, 16th February 1671, 
Dods contra Scot. 


A Man in his teſtament executed upon death-bed, among his other Debt ac- 
debts, having mentioned one he was due of 100 merks, the teſtament knowledged, 
1 by a proof by witneſſes, that the defunct had intrometted 
with the like ſum belonging to the creditor, and had paid a year's 
annualrent, found probative againſt the heir. Gosford, 17th June 
1673, Thallane contra Orrock. ö 


A Drenrzy obtained againſt a man upon death-bed, holding him Holden as 


as confeſſed upon a promiſe of payment of L. 500, being aged confeſſed upon 


by the heir, in a reduction, as not probative againſt him; the defen- WR 


der pleaded, collufion is not to be preſumed, where the verity of the 
alledgeance is inſtructed by oath, which is ſtronger than an acknow- 
ledgement in writ, and, being held as confeſſed, is equivalent to an 
explicite oath, which, being tranſacted in judgment, is a legal proof; 
and there is a wide difference betwixt judicial ſteps, and private deeds, 
the laſt are changeable for want of power in the granter, who is re- 
ftrained from doing deeds upon death-bed to hurt his heir, the other 
cannot be challenged, unleſs eoltufion be qualified and proved. An- 

38 2 ſwered, 
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ſwered, If a decreet, holding a man as confeſſed upon death-bed, was 
ſuſtained, the law of death-bed would be no fort of ſecurity to heirs, 
The Lords inclined to find the reaſon of reduction relevant, in theſe 
terms, vig. That the predeceſſor was upon death-bed the time of litiſ- 
conteſtation, and that it was not ſufficient to alledge he was on death- 
bed at the taking of the term, or the time of circumduction, becauſe 
litiſconteſtation is a judicial contract, binding upon parties, which con- 
tract muſt be fulfilled in the terms thereof, whether parties be in health 
or ſickneſs. But, before anſwer, a joint probation was allowed as to 
the ſtate of the predeceſſor's health the time of litiſconteſtation. Har- 
cus, (Lectus ægritudinis) March 1682, Sir William Nicolſon 
contra Dick of Grange. 


Acknow- A YoUNG man upon death-bed having granted bond to his mo- 

— ther, narrating, That he had been 15 years maintained and educa- 

ted her, 2 which it was reaſonable ſhe ſhould have allowance, 

therefore he obliges himſelf to pay the ſum of 5000 merks at the firſt 

term after his deceaſe; it was objected, That the privileged aliment 

was preſcribed by the lapſe of three years. Anſwered, That a debt 

reſcribed only quoad modum probandi, does not ceaſe to be a lawful 

debt, and as the purſuer might have brought an action againſt the de- 

funct, obliging him to depone on the verity of the debt, the acknow- 

ledgement that the aliment was reſting, muſt have the ſame ef- 

fect. The Lords found, That the bond upon death-bed, bearing the 

cauſe to be for alimenting, excludes the defence of preſcription. - 2d 
February 1725, Roſs contra Moubray. 


Declaration A CoMPRISER having declared on death-bed, That the ſum com- 
on I priſed for was paid, except L. 40, and deſiring that his heirs and executors 
by wicneſſes, ſhould ſeek no more, and the ſaid declaration being offered to be proved 

by witneſſes above all exception ; the Lords found it not relevant to be 


proved by witneſſes. Durie, 7th July 1636, Nicolſon contra Burnet. 
In what Caſes not probative betwixt the Granter and Re- 


ceiver ? 


Obligation A Box p granted by a perſon interdicted, to a workman for his wa- 
| — n.* ges, without conſent of his interdictors, found not probative of the 
| died. onerous cauſe ; but the Lords allowed the creditor to bring evidence 
| of the onerous cauſe. Durie, 29th July 1624, Ld. Collington contra 

Faa.— The like, with regard to a bond granted for furniſhing. 

Fountainhall, 22d June 1697, Bowman contra Earl Kilmarnock. ---- 
| In a like caſe, the creditor condeſcending upon the onerous cauſe of 
| the bond, viz. That it came in place of a prior bond good againſt the 
interdiction; the Lords would not ſuſtain this to be proved by the 
writer and witneſſes to the bond, becauſe it did not bear this onerous 
cauſe. Durie, Hope, (Interdiction) 11th December 1622, Seaton 
contra Creditors of Atchiſon. A diſpoſition made by a perſon in- 


terdicted without conſent of the interdictors, was allowed to be — 
po 
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ported by a proof, That the price was applied in rem verſum. Gdſ- 
ford, 27th February 1672, contra " 


In a purſuit for payment of a bond granted by a huſband to his 


Deed inte- 


wife flante matrimonio, at the inſtance of the wife's executor againſt vm & ure 
the huſband, which was alledged not revocable by him, as bearing for" 


an onerous cauſe, That he had gotten bonds from her to the value, pre- 
ſumed to be heretable bonds, which fall not under the jus mariti, un- 
leſs he will ſhow the contrary. The defender inſinuated ſomewhat of 
his wife's melancholy at that time, which moved him to comply with 
her humour in granting the bond. The queſtion was, On Whom the 
onus probandi lay, that the bonds referred to were heretable or move- 
able; the Lords, in this circumſtantiate caſe, found the onus pro- 
bandi to ly upon the purſuer, and that ſhe might have the defender's 
oath as to the nature of theſe bonds. Fountainhall, 2 1ſt January 
1703, Gray contra Scot. 


Tux confeſſion of a minor in a criminal matter, was found pro- 


bative againſt hitnſelf, and not reducible ex capite minorennitatis & grante 


Obligation 
1 by a 


lefionis. Falconer, Fountainhall, 6th November 1683, Schaw contra minor, if pro- 


. bative againſt 
Vanſe.---But a bond null wanting the curator's conſent, was not found himſelf of irs 


ſupported by the minor's acknowledgment inthe bond, that the _— onerous caule ? 


was in rem verſum of himſelf, which is no ſufficient proof. Stair, 24 
February 1672, Corſer contra Deans, — A diſpoſition by a minor 
who had no curators, bearing a price paid, found not probative againſt 
him of the onerous cauſe. Dirleton, 12th December 1666, Thomſon 
contra Stevenſon. 


In a reduction of a bond upon minority and leſion, the leſion ap- 
pearing ex facie of the bond, which bearing to be for borrowed mo- 
ney, did not prove its narrative; and / it did, not relevant, unleſs 
the defender would prove in rem verſum; the defence was, That the 
bond was for the price of the teinds of the minor's own lands purcha- 
ſed by him; which partly appeared, in that the bond and ih ſition 
were of the ſame date; and that this was truly the matter of fact, he 
offered further to inſtruct by witneſſes. Anſwered, A proof by wit- 
neſſes cannot be admitted to contradict the narrative of the bond. The 
Lords before anſwer admitted the witneſſes to be examined. Durie, 
28th July 1637, Lord Dunipace contra Littles. | 

A WR1T granted by a perſon who was blind, being challenged as 
not probative, he not being capable to know to what he ſet his name; 
the objection was repelled, in reſpect that a blind perſon has the fame 
acceſs to be informed, which they have who ſee and cannot read, 
Stair, 2 1ſt June 1681, Couts contra Straiton. 


Deed without Witneſſes if probative ? 


Ir a writ bear to be holograph, it is a ſufficient proof, unleſs the 

2 be proved. Durie, gth December 163 5, Earl Rothes contra 
e. | 1 | 

Vor, II. 3 T A Docauer 


If probativa 
againſt the 
creditor ? 


Obligation 
bearing to be 
holograph. 


288 Proof. 


Private Deed how far probative ? 


What words A DocQUET in the following words, In witneſs whereof, I have 
— 1 holo- ſubſeribed theſe  prejents, &c. does not import the writ to be holograph; 
and therefore the party was forced to offer a probation of holograph, 
r literarum, and by witneſſes who ſaw it written and ſub- 
ſcribed, Forbes, 11th, Fountainhall, 12th June 1711, Donaldſon 
contra Walker, | 
Holograph A HoLoGRAPH bond does not prove its date againſt an arreſter, 
tive of its dare and therefore after an arreſtment was laid on, a creditor by a holograph 
2gainſt credi- bond having poinded the goods, repetition was found competent to he 
nn arreſter, in regard the holograph nd might have been granted by 
the common debitor after the ſubje& was rendered litigious by arreſt- 
ment. Stair, 2oth January 1672, Bell contra Fleming. An aſ- 
ſigney to a bond r to the debitor for payment, the debitor's 
holograph miſſive, without witneſſes, which in law is equivalent to an 
intimation, was found probative of its date, fo as to — the aſſigney 
to another creditor, who arreſted the ſum after the date mentioned in 
the letter. Durie, 22d January 1630, contra — 
The contrary. Fountainhall, 22d July 1708, Gray contra Earl Sel- 
kirk, — A holograph bond proves not its date againſt an inhibiter. 
Stair, Gilmour, 21ſt June 1665, Braidie contra Ld. Fairny. 


If probative A FHoLoGRAPH bond granted by a woman before her marriage, is 
biband ? not good againſt her huſband, becauſe of the hazard of antedating. 
Durie, 2oth January 1636, Temple contra Lady Whittingham. 


Ifagaidſt A HoLoGRAPH bond proves not its date againſt the heir, and there- 
the heir? fore liable to an objection, That it might have been granted on death-bed, 
unleſs the creditor can ſupport the verity of the date. Gosford, 14th 
November 1668, Calderwood, contra Schaw. — The like. Stair, 
24th June 1681, Dows contra Dow. ---- A holograph diſpoſition by 
a father to his eldeſt ſon of the ſecond marriage, being quarrelled by 
the heir as preſumed done on death-bed, tho' dated two years 
the granter's death, who died of three days ſickneſs; the Lords found, 
That they could not alter the fixed principle, That holograph writs 
rove not their dates ; and therefore reduced, tho' the party bad been 
in peaceable poſſeſſion ever ſince his father's deceaſe, which was 20 
years before; but the defender was allowed to be heard on preſumptions 
for eliding it, viz. That it was read or ſeen by any in the father's liege 
pouſtie, or that he was ſo ſhort a while ſick, that he could not writ in 
that ſpace, and touching the long peaceable poſſeſſion, and ſuch like cir- 
cumſtances, to fortify and adminiculate the date of the writ. Fountain- 
hall, 27th June 1699, Roſs contra Roſs.----A man having granted a ho- 
lograph diſpoſition of ſome lands to a ſecond ſon with the burden of two 
iferents, and ſome other debts; in a reduction of the diſpoſition, at the 
inſtance of the eldeſt fon, as being holograph ; the Lords ſuſtained the 
diſpoſition only for a ſecurity of the onerous cauſe for which it was 
granted. Fountainhall, 2 5th December 1702, Gordon contra Roſs.--- 
A man having made a ſet t of his affairs, obliging his eldeſt ſon, 
failing heirs of his body, to ſurrender the eſtate to other perſons named, 


1 


259 


Private Deed how far probative ? 


and, about a year thereafter, diſcovering upon that ſon's death a defect 
in his ſettlement, that he had not brought his other ſons, ſucceeding to 
the eſtate, under the ſaid obligation, and to ſupply the defect, adding a 
e fe {ſcript to the deed of ſettlement, the Lords found the holo- 
graph poſtſcript probative of its date, being ſupported by the deed of ſettle- 
ment to which it was adjected, and ſo ſuitable thereto, that there could 
be no reaſonable ſuſpicion that it was antedated, to avoid the objection 
of death-bed. Stair, 15th December 1677, Nicolſon contra Nicolſons. 


Ix. a reduction of a holograph teſtament made by a boy of 14 years, 
the reaſon being, That non probat datam, and ſo is preſumed to have 
been done in pupillarity ; and tho' it was anſwered; That holograph 


deeds may be antedated to ſhun death, but that the preſumption of 


poſtdating has no place ; yet the Lords preſumed it to have been done 
in his pupillarity, unleſs the contrary were proved. Fountainhall, 2 5th 
March 1686, Aiton contra Napier. —But upon a review of this caſe, 
the Lords thought this a dangerous interlocutor, as tending to annul 
holograph teſtaments executed by parties in their lateſt years z and 
therefore refuſed to adhere to it in tota latitudine, but reduced the te- 
ſtament as preſumed done in pupillarity upon the following ſpecial cir- 
cumſtances, 'That the teſtator was a fickl boy, and de fatto ied with- 
in ſeven months after his age of 14, and that his mother had elicited 
two other teſtaments from him (reduced upon certain informalities) 
which ſhe had no occafion to do, had the teſtament in queſtion been 
or and effectual in law. Fountainhall, 2 1ſt February 1694, inter 
eoſdem. 


If againſt 


the executor ? 


A B1Lt proves its date againſt the heir. Home, February 172 5, Billofex- 


Kennedy contra Arburthnot. — The like. 12th February 1731, 
Johnſton contra Strachan. 


A Hor o RA diſcharge; without witneſſes, by a mother to her ſon, A 


change proba- 
tive of its date, 


Diſcharge 


ithout wir- 


found not to prove its date againſt a ſingular ſucceſſor in the mother's neſſes, if pro- 
e of its 


right. Haddington, Hope, (Probation by writ) 28th November 1611, 
Lord Forbes contra the Marquis of Huntly. A holograph diſcharge 
wanting witneſſes, tho' granted to a debitor, who was no conjunct or 
confident perſon, found not probative of its date againſt an onerous aſ- 
ſigney. Stair, 14th January 1662, Dickie contra Montgomerie. 
A titular of teinds having infiſted in a reduction of a tack ſet by him 
2 a Clauſe irritant, his holograph letter, without witneſſes, diſ- 
charging the proceſs, was found to be probative of its date againſt an 
aſſigney to the faid tack, to whom the titular had alſo ſet a new tack 
of the fame teinds. Durie, 12th February 1629, Lord Leſlie contra 
Ld. Boquhen. ---- A diſcharge to a tenant ſuſtained upon the maſter's 
bare ſubſcription, and that againſt an onerous aſſigney, the tenant ma- 
king faith, that he received the ſame from his maſter before the aſſig- 
nation. Stair, 7th November 1674, Boid contra Storie. But diſ- 
charges granted by a tutor to his pupil's tenants in the above form, 
were not ſuſtained to inſtruct an article of compenſation againſt the tu- 
tor's aſſigney. Harcus, ( „ ) January 1684, Bruce con- 
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Proof. 


Private Deed how far probative ? 


tra Buchan, -=-- Preſcription being proponed againſt a bond, by the 
principal debitor who was ſued for w. Fn; the *.— produced a holo- 


graph receipt for a year's annualrent, granted by the creditor to the 
cautioner in the bond, and inſiſted upon the * as a ſufficient * 


ruption. Anſwered, A holograph writ does not prove its date again 
third parties, Replied, The defender in this . is not a — 
in the ſenſe of the brocard. A diſcharge granted to a cautioner is e- 
qually available to the principal, and as a holograph receipt granted to 
a cautioner is a good proof of payment in every queſtion with 5 
cipal, if it prove for him that payment was made, it muſt prove againſt 
him that interruption was made, becauſe this very payment makes in- 
terruption. The Lords found the preſcription interrupted by the ho- 
lograph diſcharge. + 17th June 1737, Sir John Scot of Ancrum contra 
Sir Robert Douglaſs of Glenbervie. 


What if the IN a purſuit upon a holograph bond againſt an heir, it was found 


debitor died 
ſuddenly ? 


ſufficient to take off the preſumption of its being granted on death-bed, 
That the granter died ſuddenly of a violent death, having never ſpoke 
or done any deed after receiving the wounds whereof he died. Ja- 


nuary 1730, Roſs contra Roſs. Fountainhall, 19th February 170 
Grand hve Creditors of Stamfield. : meld 


Accompts, Compt-books how far probative. 


Compt. bock. IN a competition of creditors upon a defunct's executry, one having 


no document for his claim, but an accompt ingroſſed by the debitor 
in his compt-book ; the Lords thought it hard to bring him in par: 
paſſu with others who had more formal documents, but declared, That 
if he could prove the delivery of the particulars mentioned in the ac- 
compt, and give his oath in ſupplement, they would bring him in e- 
qual with others. Durie, Spotiſwood, (Creditor) 20th January 1631, 
Creditors of Brown competing. —A defunctꝰs ogy a found pro- 
bative againſt his heir, wherein he acknowledged, he had borrow- 
ed a certain ſum, and mentioned in diſtinct articles the payment of ſe- 
veral years annualrents. Stair, 7th, Dirleton, 8th June 1677, Pur- 
veyance contra Cuningham. — A merchant's current compt-book is 
probative againſt him, tho' unſubſcribed: It is not ſo where the pur- 
ſuer only founds upon looſe ſchedules of paper. Stair, Iſt July 1665, 
Naſmith contra Bower. — An article in a compt-book found alſo 
robative againſt him, tho the party was not a merchant. Stair, 17th 
Deanne 1675, Lawrie contra Drummond. _ : 
A PzRs0N purſuing for a debt, affigned to him by a merchant, it 
was alledged by the defender, That the debt ſtood diſcharged in the 
cedent's compt-books ; the Lords finding, That the book was an en- 
tire and fair merchant- book, wherein the preciſe ſum was poſted, mark- 
ed received of a date anterior to the intimation of the aſſignation, -2xr 
ſuſtained it equivalent to a diſcharge. Harcus, (Diſcharges) Marc 
I — , Currier contra ring. aan Tom e the 1 N e 
4th February, 19th July 1662, anuary 1603, dkene contra 
Lena oo A 1 compt-book, tho not ſubſcribed, 2 
a 


Proof. 


Private Deed how far probative? 


a ſufficient inſtruction of payment made by the defunct's tenant, and 
that againſt an executor- creditor who had confirmed the rent; in this 
caſe the defender was ordained to give his oath in 3 — that he 
had paid according to the compt- ook. Stair, 2oth November 1662, 
Wardlaw contra Gray. — In a proceſs againſt tenants at the inſtance 
of their maſter and his curators for bygone rents, their defence being, 
payment to your late tutor and factor, as appears by his compt-book, 
all written with his own hand, tho' neither ſubſcribed nor regularl 
kept ; the Lords, nevertheleſs, found this holograph compt-boo ſuf- 
ficient to exoner the tenants. Fountainhall, 6th July 1710, Watſon 
contra Tenants. 


A TEtxnAnT being purſued by a chamberlain's repreſentative upon Derached 
a bill, and the tenant producing a fair accompt in the chamberlain'gacomprs. 
hand-writing, tho' not ſubſcribed by him, wherein this debt was 
entred amongſt many other articles, and mentioned to be paid ; the 
Lords ſuſtained this accompt, being in the tenant's hands, as probative 
of the payment. Fountainhall, 13th February 1696, Ainſlie contra 
Chiſholm. — A holograph accompt of charge and diſc , being 
recovered from * [ man's papers, after his deceaſe, wherein he 
gives credit for a certain ſum; this was found probative againſt his heir 8 
for payment of that ſum, notwithſtanding of the brocard, chyrogra- 
phum non probat datam, Forbes, 19th February 1708, Miller contra 
Bonar, 


Extrajudicial Declarations, Certificates. 


A PERsoN being excommunicated, and ſo non habens perſonam 
ftandi in judicio, yet producing letters teſtimonial from the biſhop, 
bearing, that he was abſolved ; the Lords found, That this did not ſuf- 
ficiently prove the abſolution, nfs conſtitiſſet ex ipſis curiæ actibus. 
Sinclair, 28th June 1542, Ld. Chirnſide contra Lord Home: — The 
teſtimonial of a miniſter concerning a perſon's age, is not a ſufficient 

robation, but an adminicle only. Auchinleck, (Probation) 20th Ju- 
ly 1628, Cuming contra Cuming, ---- A teſtificate from the Lyon 
King at Arms, not ſuſtained as a proof, That a meſſenger was de- 
prived by a ſentence ; this was in a proceſs againſt magiſtrates, who 
refuſed to take a priſoner offered to them by the meſſenger. Durie, 
25th July 1626, Smith contra Bailies of Northber wick. Certifi- 
cates or declarations do prove nothing, unleſs where they are taken in 

roceſſes by commiſſion, Stair, 4th February 1662, Skene contra 

umiſden. — The like. Gosford, 28th January 1670, Wiſheart 
contra Davidſon. Stair, 13th January 1676, Bell contra Robertſon. 
Fountainhall, Forbes, 28th February 1 of, Creditors of Colquhoun 
competing. — In a competition of creditors on a bankrupt eſtate; the 
Lady for her jointure being preferred to them all, to take effect at her 
huſband's deceaſe ; and he being killed abroad in battle, and ſhe now 
producing declarations under the hands of other officers, that he was 


dead, and that they were at his burial, Cc. but without depon- 
Vo, II. 3 U ing, 
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P roof 


Adultery. 


Bargain of ONE witneſs, with a merchant's c 
moveables. 


Proved or not proved. 


ing, or any other commiſſion ſent to them for that pu 


all being priſoners in an enemy's country; the Lords found 2 
declarations ſufficient in this circumſtantiat caſe to prove his death, 
there being nothing produced to canvel them as ſuſpect. Fountainhall, 
iſt July 1708, Creditors of Cleland competing. 
 ExTRAJUDICIAL confeſſion, that goods in the conſtituent's cuſto- 
dy did belong to ſuch a man, was found ſufficient probation, there be- 
ing inſtruments taken thereupon. Balfour, (Confeſſion) 7th June 
1559, Rutherford contra Dempſter. — A perſon having in the church 
made publick confeſſion of the crime of adultery, and ſtood in ſack- 
cloth for a year, and taken remiſſion from the King, this was found to 
be but an extrajudicialis confeſſio and no proof ad civiles aut crimina- 
les effeftus ; and as for the remiſſion, neither was it ſufficient proba- 
tion, ſeeing remiſſions are frequently taken to prevent accuſations and 
trouble, » 9th January 1662, Baird contre Baird, | 


. 
* 


Proved or not proved. 


ADULTERY was found proved, tho' not any two of the witneſſes 
concurred in the fame individual act; for in ſuch crimes, which allow 
of reiteration of acts, all proceeding from the fame animus, like fo 
many links of a chain, the ſemiplena probatio of every one fortifies 
the whole, and makes it equivalent to the full proof of two concurring 
witneſſes to one ſpecifick act: Which muſt hold, eſpecially where the 
purſuit is not capital, but, as in adultery, to annul the marriage only, 
or reſtore the ointure. Stair, 25th February 1667, Lady Milton con- 
tra Ld. Milton. | | 


-book, and his own oath in 


ſupplement, the prices and delivery of the goods, were found ſuf- 
ficient to conſtitute a debt againſt the buyer's executors, tho above 
L. 100. Gosford, 5th June 1672, Wood contra Kello. 


Ix a declarator of baſtardy, this exception found relevant, That the 
father and mather of the alledged baſtard did cohabit together for ten 
years as a married couple, and were reputed. to be ſo, notwithſtanding 
of a reply, that the defunct, whoſe baſtardy was ſought, was univer- 
ſally habite and repute a. baſtard, Durie, 7th July 1626, Somer- 
vell contra Ld. Halcro, ---- The like. Stair, 15th January 1676, 
Swinton contra Kaills. | 

IN a declarator of baſtardy, tho! the ou cannot be bound to in- 
ſtruc, that the father and mother of alledged baſtard were not 
married, it is incumbent upon him to go as far as he can in a proof of 
this negative, via. That the defunct was holden and repute. baſtard at 
the time of his death. Stair, 19th February 1669, King's Advocate 
contra Craw.----- The like. Stair, 1 5th June 1670, Livingſton con- 
tra Burns. Stair, 6th: January 1680, Somervell contra Stains.— A 
donatary to a giſt of baſtardy was found obliged to condeſcend upon the 


mother's name, and to prove that the defunct was habite and repute 
a baſtard, 


Proved or not proved. 


a baſtard, quo caſu found, that the ſon muſt prove lawfully mars 
ried, .. Gland themſelves. Gosfotd, 13th January 1670; 
Cuningham contra Montgomery. : | 
Tax Lords found this — That the * alledged to be 
baſtard was 80 years of age, was repute lawfully begotten, relevant, 
unleſs the purſuer would condeſcend upon the name of the baſtatd's 
father and mother, and alledge certain circumſtances that they were 
never married, or that the defunct was eſteemed baſtard. Hope, (Ba- 
flard) 13th January 1615, Rae contra Rae. Haddington, 11th Janu- 
ary 1611, Chirnſide contra Williamſon, — In an action at the in- 
ſtance of a donatar of baſtardy, againſt poſſeſſors of lands that belong- 
ed to the alledged baſtard, this fence was ſuſtained, vis. That it 
was 30 years ſince the perſon's deceaſe, and that he was 40 or 50 
before he died, fo that now there could be none living to 

prove the marriage or cohabitation of his parents, nor was his ligitima- 
cy ever called in queſtion till now, this therefore the Lords found a 
dangerous 1 at ſo long a diſtance of time, to call in queſtion 
Ratum defunctorum, which may concern all the lieges who ate of any 
age, and therefore found no . on the gift, the above alledgeance 


being proved. Hope, (Baffard) roth January 1618, Hope contra 


Scot. Durie, 25th February 1642, Crawford contra Purcells. 

LxOIT IMATION accepted by the defunct from the King, is a ſuf- 
ficient evidence of baſtardy. Stair, 19th February 1669, King's Ad- 
vocate contra Craw. 


Tur Lords found, That a merchant having ſet ſail three years be- 
fore, and neither ſhip nor men returned, but reputed periſhed ; the 
perſon was to be prefumed dead. Haddington, 17th June 1613, 
contra Vita praſumitur niſi rays ran ordinarie ; yet 
a pregnant preſumption of death, viz. That the perſon alledged to be 
dead, embarked in a ſhip to make a voyage to Norway at All-hallow- 
mas 1620, and that the ſhip nor none in her ever returned, nor was 
heard of, and ſo behoved to have periſhed in the ſhip, will be found 
relevant. — 27th June 1622, Erſkine contra Tenants of 
Tillibody. ---- Eighteen years abſence, and being holden and repute 
dead, was found a ſufficient probation to take off the preſumption of 
life. Stair, 18th February 1670, Lanrie contra Drummond. --- The 
like, Stair, 19th June 1663, Hay contra Corſtorphin. ---- The Lords 
found the following evidences ſufficient to inſtru a man's death: A 

roof that he was a privateer, and ſo verſans in periculis ; a report at 
rbadoes where he reſided that he was dead; his not returning to 
Scotland where he had a conſiderable eſtate ; his having been 11 years 
from his wife, and three ſince he writ to her. Stair, 7th December 
1678, Sands contra her tenants. ---- A failor having gone upon a 
voyage to the' Eaſt-Indies; and not heard of for 19 yeats; this, with 


the depofitions of the clerk and book-keeper of the Eaſt-India com- 
pany, That one of that name had been hired by the company about the 
time mentioned, that they heard no more of him, and that he was 
commonly held and repute to be dead, found a ſufficient inſtruction 
of death to entitle his relict to her legal proviſion. Fountainhall, 19th 
3U 2 


June 


Death, 


—— — 
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Proved or not proved, 


June 1706, Hog contra Home of Whitfield. The Lords preſu- 
med a ſon to be dead, from his father's burdening a diſpoſition of his 
eſtate with his other childrens proviſions, without mention of his; 
and from this, that the father, in a purſuit againſt him for what be- 
longed to the ſon, upon the purſuer's referring to his oath that he was 
dead, acknowledged that he feared the worſt. Forbes, 4th Decem- 
ber 1707, Aitken contra Guidlets. ---- A failor going to the Eaſt- 
Indies, and giving bond to his landlord at London for a ſum payable 
at his death out of his eſtate in Scotland, and ſome years thereafter the 
landlord having procured the affidavits of two of the ſhip's crew made 
at home- ſeſſions in London, deponing, That he was dead, with the 
time and place of his death ; only their oaths, tho' they gave both his 
name and ſurname, mentioned him as Captain of another veſſel than 
that named in the bond, neither did the affidavits name him Scotſman, 
nor by his ſtile, nor deſign the county he belonged to, all which had 
been done in the bond ; yet the Lords found, That the affidavits made 
a preſumptive probation of his death, but ordained the landlord pur- 
ſuer to find caution to reſtore, in caſe it ſhould afterwards a that 
he was alive, or that it was another man. Forbes, 2oth, — =, 
hall, 21ſt December 1710, Henderſon contra Morton. 


That a de- IN order to verify an exception of res judicata, the defender, who 
creet was ex= produced the whole warrants of the decreet, to prove that the ſame 
— been extracted, tho' the extract was now amiſſing, adduced an 

atteſtation under the hand of the keeper of the minute-book, that the 
dues were paid, which was alledged never to be done till after ex- 
tracting, and appealed to the reſponde-book in the clerk's chamber, 
where the decreet is marked by the extracter as extracted; this was 
not found a ſufficient probation, in regard the decreet was not found 
booked, and that extracts are often allowed to ly in the clerk's hands, 
without being ſigned or taken out. Forbes, 3d July 1705, Dickſon 
contra Miln. E | 


That the Tur Lords ſuſtained this reaſon of reduction of a bond, to be pro- 
Ps 4 ved by the witneſſes inſert, viz, That they did not hear the purſuer 


to the notary give mandate to the notary to ſubſcribe for him. Fountainhall, 2oth 


ro ſubſcribe ebruary 1678, Storack contra Cheyne. 


Forgery, TE notary and one witneſs approbating, and the other witneſs im- 
probating, the inſtrument was found improbated. Balfour, ( Improbation) 
14th March 1541, Scot contra Blair. In an improbation of an in- 
ſtrument, all the witneſſes being dead except one, who, with the no- 
tary, approbated the writ ; the Lords found, That the fame could not 
be improbated. Balfour, (Inprobation) 18th December 1562, Wood 
contra Cramond. ---- The Eords refuſed to improbate an inſtrument, 
altho' there were but two of the witneſſes living, one of whom im- 
probated and the other approbated the writ, and the notary firſt denied 
and the next day own'd it. Maitland, 6th May 1553, Cuningham 
contra Lady Semple. ---- The meſſenger and one of two witneſſes be- 
ing dead, and the other living witneſs improbating the execution vi _ 

| ereby 


Proved or not proved. 
thereby found improbated. Balfour, (Inprobation) wit. June 1565, 


King's advocate contra Todrig. One of two witneſſes to the exe- 
cution of an arreſtment being dead, and the other denying, and the 
meſſenger ſaying non memini unleſs he ſaw the writ, (the copy your 
ced being only drawn out of the official books of Lothian ; ) the Lords, 
in reſpect that the meſſenger _ a publick perſon, with one witneſs, 
was ſufficient to make faith againſt another witneſs, found the execu- 
tion not improbated, and therefore aſſoilzied from the puniſhment, but 
declared that the execution ſhould make no faith. Maitland, 16th 
July 1565, Wauchop contra Todrig. In an improbation of an 
execution, where the meſſenger and one of three witneſſes did abide by 
the ſame, and the other two refuſed ; the writ was improbated. Col- 
vil, March 1587, Hamilton contra Ld. Craigie- Wallace. 
Dead witneſſes were Gund to approbate 4 ge nd until the evident be 
otherwiſe improbated indirectly; but where there were ſeveral dead wit- 
neſſes, yet there being alſo a ſufficient number of living ones, the Lords 
found, That the writ might be directly approbated or improbated by 
them; and there being but one with the notary who approbated, it was 
found that a greater number will improbate. Haddington, March 
1594, Lord Newbottle contra Symſon. ---- Found, That an execu- 
tion made no faith where the meſſenger was dead, and one of the two 
witneſſes affirmed, and the other denied. Hope, ( Improbation) 14th 
March 1611, Butter contra Forbes. One of two witneſſes to a diſ- 
charge being uncertain whether it was his hand-writ or not, and the 
other poſitively improbating ; but it being made out there was another 
man of the ſame name and deſignation, the Lords refuſed to find the 
writ falſe, ſeeing no writings were produced of that third party to 
rove that the ſubſcription could not be his. Gosford, 23d June 1675, 
— contra Tennent. ---- In an improbation of a writ that had 
been ſigned for the granter by four witneſſes and two notaries, one of 
which witneſſes being examined, deny'd his ſubſcription, and another 
deponed non memini; and it being objected againſt the third, that now 
he had ſucceeded in right of blood to the granter of the writ, and 
therefore could not be examined, fince the gaining of the whole plea 
(which was the caſe here) was a ſufficient temptation to him to * 
his ſubſcription ; the Lords, in this extraordinary caſe, proceeded with 
all the warineſs and circumſpection imaginable, and allowed him to 
be received cum nota, but declared they would examine him in their 
own 2 and by the teſtimonies already taken, they thought 
that the writ might be found null and not probative, tho” it would 
not amount to ood, Fountainhall, 14th July 1708, Scot con- 
tra Donaldſon. ---- The Lords ſuſtained an execution, the meſſenger 
and one of the witneſſes inſert, and ſome not deſigned by name being 
poſitive, albeit ſome of the witneſſes inſert deponed non memini, and 
the execution was not ancient. Harcus, (Inbibitions) Ja- 
nuary 1684, Sir Robert. Murray of Abercairny contra > cs A 
caſe of the direct manner of improbation, in which were many articles 


for and againſt the deeds. Stair, 11th July 1662, Renton of Lam- 


berton contra Earl Leven. Of three witneſſes to a bond one was 
Vol. II. 3 X FA ; dead, 
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Proved or not proved. 


dead, and therefore probative; a ſecond deponed poſitively, That the 
ſubſcription was his 1 but as to ſeeing * ſubſcribe, 
or being deſired to be witneſs, remembred not; and as there were ſe- 
veral perſons condeſcended on of the ſame name and deſignation with 
the third witneſs, ſome of them were dead, and others being exami- 
ned denied. With regard to the ſecond witneſs, it was argued, that he 


4 oy not, for the queſtion was not, whether he ſubſcribed the 


nd, but whether alledged granter ſubſcribed it. Anſwered, 
Tho' non memini proves nothing, where a witneſs ſubſcribes 
not, a ſubſcribing witneſs does neceſlarily prove, becauſe the ſub- 
{cription of witneſſes is purpoſely introduced to. ſupply the memory 
of a tranſient act, that of ſeeing the principal ſubſcribe, or being de- 
fired himſelf to ſubſcribe, which may be eaſily forgot, and therefore, 
where a witneſs acknowledges his ſubſcription, it does infer he had a 
warrant to ſubſcribe as witneſs, unleſs he de poſitively that he 
ſubſcribed without warrant : And as to the third witneſs, it is enough 
for the creditor that there was another perſon at the date of the bond, 
of the name and deſignation mentioned in the bond, different from any 
of theſe who have deponed ; the Lords, tho' there were indirect articles 
offered againſt the bond, reſolving moſtly into the improbability of the 
deed, and the long taciturnity, found the exception of improbation 
not proved, and ſuſtained the bond. Stair, 7th February 1672, Stew- 
art contra Kirkhill, and 19th December 1672, M*Kenzie contra Stew- 
art. There being two witneſſes to a diſpoſition, one of them ac- 
knowledged his ſubſcription, the other, whoſe ſubſcription had only the 


Initial letter of his chriſtian name, deny'd his ſubſcription, adding this 


for the reaſon, © That he never was in the cuſtom of ſubſcribing in 
<* that manner ;” but his depoſition being moſt diſtinctly redargued by 
roduction of many writings ſubſcribed by him after that manner, the 
FRE found the writ in queſtion probative. Stair, gth July 1678, 
Henderſon contra Monteith, 

Id an improbation, the purſuer infiſting in the indirect manner, it 
appeared that the bond was of an old date, and nothing done upon 
it till after the alledged creditor's death. 2do, By ocular inſpection, 
the body of the bond, the purſuer's alledged ſubſcription and that of 
one of the witneſſes was the ſame hand-writ. 40, By ſeveral teſti- 
monies and certificates it did appear there could be no ſuch perſons as 
thoſe mentioned to be the writer and witneſſes in the bond; the Lords 
declared the bond to make no faith; but if the defender (who was 
heir to the alledged creditor) would inſtru the bond, by proving the 
onerous cauſe, which was mentioned to be a debt due after compt 
and reckoning, or would inſtru there were ſuch witneſſes as theſe 
deſigned in x bond, they would receive the fame ; but the Lords 
did not refer the matter to the court of juſticiary, not having found 
who was the forger ; and the defender had a probable ground of - ig- 
norance for abiding by the fame. Stair, 5th June 1672, Anderſon con- 
tra Johnſton, — In a reduction and improbation of a diſcharge, 
where both the dire& and indire& manner was made uſe of; the Lords 
found the deed null and improbative, but that the probation was not 


ſufficient to infer a forgery againſt the uſer of the ſame, - Stair, 2oth 


February 
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Proved or not proved. 


February 1673, Commiſſar of Glaſgow contra Nimmo, — In an im- 
probation of an aſſignation, it appeared from the writ itſelf, that it was 
of a falſe date, a decreet being conveyed therein, which was not ob- 
tained for ſome time thereafter ; the Lord found, That the aſſignation 
quarrelled, bearing a date inconſiſtent with its own tenor, and there 
being no proof that it was ſubſcribed of a date prior to an arreſtment, 
that n laid on by the purſuer of the improbation, but admini- 
cles and evidences that it was made up ex fot facto, therefore they did 
improbate the ſame, but found not the ſingular ſucceſſor uſer 1 
of acceſſory to the forgery. Stair, 5th January 1674, M Math contra 
Oliphant. — The Lords ſuſtained indirect articles of improbation, not- 
withſtanding the direct were extant, and that the witneſſes inſert had 
abiden by and approbated; and upon the probation of the indirect arti- 
cles, their Lordſhips did find the witneſſes who had been examined 
in Ireland, falſe and feigned; but the ſpeciality in this caſe was, That 
the witneſſes themſelves were dead, and not examined before the Lords 
of ſeſſion here, or by their commiſſion, but only the extracts of their 
depoſitions, taken in a civil purſuit before the high court of chance- 
ry in Ireland, ſent over here; and the witneſſes were viles perſone, 
and of no fame : But in regard it did not 4 the defender had an 

acceſſion to the forgery, being only uſer of the forged deed, the Lor 

refuſed to remit him to the court of juſticiary. Falconer, 14th Fe- 
bruary 1683, Murray contra Murray. — In an improbation of a bond 
by the indirect manner, the direct having periſhed, upon the following 
articles, 19:0, That the bond was of an old date, and the creditor, in 
low circumſtances, had made no demand, tho' the alledged debitor 
was both volens & valens to pay. 2do, That the alledged debitor had 
ſign'd another 5 of the date of the bond, about 17 miles diſtant, 
only it was in July. 30, That there appeared a diverſity betwixt the 


ſubſcription at the bond, and the granter's ſubſcription in other deeds. 


4fo, That the ſubſcription of one of the witneſſes ſeemed to be vitiat- 
ed ; the Lords, tho' they had ſome jealouſy of the bond, found, That 


the above qualifications did not amount to a full proof, and therefore 


repelled the articles of improbation, and ſuſtained the bond. Foun- 
tainhall, 19th February 1706, Earl Eglington contra Durham. 


A BIN holding was found not relevant to be proved by retours, Holding 
but only by charter and ſaſine. Sinclair, 16th June 1 543, King's Ad- bow proved 


vocate contra Ld. Houſton, 


Tur Lords ſuſtained a relict's proceſs upon her contract of marriage, Marriage, 


licet matrimonium nunquam fuerat in facie ecclgſiæ celebratum. Hope, 

(Husband and Wife) 5th July 1611, Barclay contra Napier. — The 
Lords found it ſufficient to entitle a woman to her terce of a deceaſed 
man's lands, that the defun& had owned his being married to her in 
his letter to a third party, and left and bequeathed a certain ſum by te- 
ſtament to her therein defigned his ſpouſe ; the letter and teſtament 
being holograph, tho' wanting place, date and witneſſes. Forbes's 
MS. 23d February 1714, Anderſon contra Wiſheart. 
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Proved or not proved. 


PROMISE of marriage how relevant to be proved? See it under 
the article Naked Promiſe. 


Minority. IN a probation of a perſon's minority, the Lords found, That a te- 
ſtimonial from the keeper of the kirk- ſeſſion books could not prove, 
becauſe neither was this regiſter of ſuch authority, That an extract 
thence ought to make faith per ſe; much leſs could it prove mino- 
rity, becauſe the proving the time of the baptiſm, does not neceſſarily 
infer the time of the birth, Durie, 4d March 1626, Wilſon contra 
Aitken, ---- An extract out of the kick-ſeffion books is not a ſufficient 
probation of age to infer reduction ex capite minorennitatis, but the 

. . caſe being * probationts after a conſiderable time, they found, 

it That aligualis probatio ought to be received with the n afore- 

| ſaid. Dirleton, 4th June 1667, Thomſon contra Stevenſon. 


Payment IN a purſuit for payment of a bond, upon the back of which there 
and extinction. yas a notandum in the creditor's hand-writing, bearing he had got pay- 
ment of a part, this zotandum, tho' delete, when produced in proceſs, 
joined with another circumſtance, that the debitor had granted a ſe- 
cond bond for a greater ſum, was found a good evidence of the partial 
payment, it being preſumed, that it was partly the onerous cauſe of 
the ſecond bond. Durie, 29th July 1624, Norcat contra Home. 
A bond of 5000 merks was taken away on theſe preſumptions, That 
thereafter the debitor granted another bond of 10000 merks to the ſame 
creditor who was his advocate and truſtee, and therefore the eaſier to be 
preſumed, that the firſt bond, being included in the laſt, might be ne- 
glected to be 5 up; that the debitor decaying in his fortune, the 
creditor appriſed his land upon the laſt bond and not upon the firſt, 
which he might have done with the ſame expence ; that he never 
moved any claim 1 3 it all his life, by the ſpace of 26 years; that 
in the inventary of his teſtament he made no mention of it, and that 
his executors being examined ex officio, did acknowledge that they found 
it amongſt the old neglected papers. Stair, 16th January 1667, Ld. 
of Polwarth contra Ld. Halyburton. — In a purſuit for payment of a 
bond at the inſtance of the creditor's repreſentatives, the defender alled- 
ged * payments, by bills drawn upon him by the creditor, and 
which were accordingly paid, to vouch which, he produced the credi- 
tor's miſſive letters acknowledging the fact. Anſwered, The bills 
not remaining in the poſſeſſion of the debitor, the preſumption muſt ly, 
that they were deliverd up to the creditor, and hit off upon ſome ſepa- 
rate ground of debt; and de facto it appeared from the creditor's compt- 
book, who was a merchant, that the defender was charged with ſeve- 
ral other articles, for payment of which he got credit for the very ar- 
ticles in queſtion. The Lords found the miſſive letters, relative to the 
bills, had no effect, unleſs the bills were produced. Stair, 2oth July 
1670, Executors of Hamiſton contra Executors of Reid. Pay- 
ment of a bond was ſuſtained upon moſt pregnant preſumptions, which 
were not offered to be taken off, only it was pleaded, that a formal 
deed cannot be taken away but by writ or oath. Stair, 7th February 
1672, Stark contra Napier, — The Lords preſumed a bond paid. 


Imo, 
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Proved or not proved. 


190, From the creditors taciturnity 38 years. 2do, The debitor's ſol- 
vency and the creditor's indigence. 31, A proof by witneſſes, that 
there had been a miſſive letter importing a di _ the defender's 
charter-cheſt, tho' now loſt, alſo that the debitor had paid money to 
the creditor equivalent to the ſum contained in the bond, and that 
the creditor had been heard to acknowledge, he had got payment. 
Falconer, 15th December 1681, Mercer contra Aldie.----- A debitor 
endeavouring to prove a bond, dated in the 1662, was paid upon theſe 
preſumptions, Imo, That ſhortly thereafter, the creditor, by a letter, 


craved the debitor's delay for a ſum he owed him, which he had no o- 


caſion to do had he been creditor in the bond in queſtion, which was for a 
greater ſum, 2do, That the debitor ſold to the creditor a piece of land after 
the bond, and it was preſumable the ſum in the bond was retained in the 
firſt end of the price, 30, That by a diary exactly kept, the debitor had 
marked this bond as in that manner fatisfied, beſides that there had been 
a long filence; yet the Lords found the preſumptions, 'tho' pregnant, 
not ſaficient to take away the bond, and thought it ſafeſt not to uſe 
too much arbitrarineſs in diſpoſing upon the lieges rights, Fountain- 
hall, 7th July 1697, Houſton contra Houſton, ---- Partial payments 
marked upon the foot of an accepted bill of exchange in the creditor's 
hand-writ, were ſuſtained in a proceſs at the inſtance of the creditor's 
heir, to aſſoilzie the accepter, except as to the balance, in reſpe& he 
offered to prove by witneſſes, that 7 7 were truly made conform 
to the ſaid jottings, and the bill was ſtill in the cuſtody of the purſuer. 
Forbes, th February 1709, Watſon contra Smith. — A bill with a 
receipt of the contents, written and ſubſcribed by the creditor therein, 
found among his papers after his death, was found not ſufficient to ex- 
oner the debitor ; becauſe law preſumes, that ſuch a receipt is written 
ſpe numerande pecuniæ, and that » agg" was never made, ſeeing the 
bill with the receipt was undelivered. Forbes, 16th July 1709, Co- 
chran contra Pringle. _— A bond for 17800 merks, bearing annual- 
rent, blank in the creditor's name, dated in the year 1670, in the 
ſſeſſion of one who was ſaid to have found it among his mother-in- 
law's papers in the 1689, when ſhe died, was reduced and declared 
extinct and void at the inſtance of the granter's heir, upon the follow- 
ing qualifications proved. Imo, li wagons for 39 years, tho' the cre- 
ditor was poor, and the debitor in condition. 2do, The al- 
ledged finder of the bond concealed it for about 18 years after his 
mother-in-law's deceaſe, till it was forced into light by the preſent pro- 
ceſs of reduction, tho' the debitor's heir falling wrong in his circum- 
ſtances, there was a ranking of his creditors, and ſale of his eſtate; in 
which proceſſes it would have been produced, had it been a juſt debt. 
370, The defender himſelf was factor upon that eſtate, and decerned 
a great balance to the preſent purſuer, which he and his cautioners 


Ia and yet no offer of compenſation. 4to, The defender was tru- 
ſtee and manager for the debitor's former heir, a perſon of great fa- 
cility and weakneſs ; and after his death poſſeſſed the houſe where the 
charter-cheſt ſtood, and ſeveral papers were afterwards found to be amiſ- 
ſing, fo that he had abundant opportunity to have got his hands upon 
this bond, as it may be ſuppoſed to have been retired by the debitor, or 
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moveables. 


vit or oath, and t p 


Proved or not proved. 


never out of his poſſeſſion. to, He uſed other writs belonging to the 
family to the prejudice thereof ; and, with regard to the preſent bond, 
threatned, it ſhould not be the laſt blank bond he would attack them 


with. Forbes, 3d July 1713, Cochran of Kilmaronock contra 
Houſton, 


In a conſtitution of thirlage there was an old decreet, anno 1 569, 
againſt the tenants, poſſeſſion was proved for 28 years backward, no 
body being found of age enough to prove further back; the Lords 
found, That the probation during memory did preſume anterior poſ- 
ſeſſion to complete preſcription. Stair, 24th June 1665, Montgo- 
mery contra Wallace. — A party having inſtructed a 40 years pro- 
greſs of heretable rights of pony to a tenement of — from his 
author in the year 1620, and poſſeſſion ſince the year 1688 ; the Lords 

eſumed his poſſeſſion retro to the ſaid year 1620, unleſs poſſeſſion 

y another within the years of preſcription or interruption were pro- 
ved, Forbes's MS. 12th February 1714, Ker contra Inglis. 


Property of IN a ret vindicatio of moveables, it is not ſufficient to prove the 
flere, be- 


purſuer's property, unleſs he prove further quomodo defiit po 
cauſe writ not being neceſſary to the tranſmiſſion of moveables, poſſeſ- 
ſion preſumes the defender has acquired the ſame by ſome lawful title. 
Stair, 27th January 1665, Scot contra Sir John Fletcher. Stair, 3d 
February 1672, Scot contra Eliot. Stair, 17th January 1678, Geddes 
contra Geddes. See Durie, 14th December 1626, Mitchel contra 
Ld. Caprington. Spotiſwood, (Probation) 27th November 1629, 
Paterſon contra Edward; where the defence was repelled, That 
the preſumption of _ from poſſeſſion cannot be redargued but by 
rſuer was allowed to prove his property prout 
de jure, — The Lords found an heir or executor entitled to purſue 
a ret vindicatio of moveables that were in the poſſeſſion of the prede- 
ceſſor when he died; which, being proved, the defender muſt be de- 
cerned to reſtore, unleſs he can prove that he acquired the ſame by a 
valid title. Gosford, 16th February 1670, Inglis contra Inglis. 


Property of In mutual declarators of property, both parties proved their libel, 


whence the Lords inferred a commonty. Stair, 13th June 1668, Gib- 
fon contra Oſwald. | 
FounD, That the act 138, parl. 1592, declaring new bounding in- 
feftments ſhall not prejudge any perſon anent their meiths and marches, 
relates only to bounding infeftments, ing upon the vaſlal's own 
reſignation in favours of himſelf, but not where the reſignation is in 


favours of another, in which it is not fo preſumable the diſponer, who 


is bound in warrandice, will make a falſe bounding, or diſpone what 
he has no right to; and therefore, in a competition about the proper- 
ty of land, which both had poſſeſſed, but neither uninterruptedly, to 
be a ground of preſcription z the Lords preferred him to whom a 
bounding 'charter was granted as the title of his purchaſe, including 
the lands in diſpute, tho the other brought a proof that it was ever 
habite and repute as part and pertinent of his lands, FIR, 
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2 


Dalrymple, 5th December 1701, and Sth January 1702, Lord Tillicul- 
try contra Murray of Abercairny. IF > 

In a cognition of marches, a piece of ground being diſputed, to 
which both parties claimed right as part and pertinent ; fix of the in- 
queſt voted the ground to be a common property, eight were non liquet, 
and the chancellor did not yote, becauſe there was no equality ; the 
cauſe being advocated to the Lords, becauſe the ſheriff refuſed to give 
out the decreet : It was found, That the verdi& of the inqueſt, where 
there was ſo much dubiety, ought not to be reſted upon ; and the 
Lords declared they would adviſe the probation led before the ſheriff, 
and, that the matter might be fully cleared, allowed five witneſſes more 
to either party to be adduced before themſelves, Stair, 21ſt July 
1675, Chieſly contra Baillie, . 


FounD, That in re antiqua, viz. 120 years back, the ſuperior's Propiaquity, 
ſaſine, naming a man, ſon and apparent heir to another, was a ſuffici- 
ent proof, even contra tertium, to prove the propinquity, in order to 
give him right to a reverſion of lands, whereof that third * woes 
wadſetter. Maitland, 7th April 1567, Halyburton contra Ld. Halton. 


A Tack not relevant to prove the rent of lands, without proving Rentof lands. 
poſſeſſion and payment conform. Forbes, 2oth July 1708, Nicol 
contra Park. 


A Dow Ar Ax making faith at the paſſing of the gift, that it was Simulation: 
to his own behoof, no witneſſes were thereafter admitted againſt him, 
nor other preſumptive evidence that the gift was ſimulate, Stair, Goſ- 
ford, 4th December 1669, Jeffray contra Jeffray. 


Founp preſumed. from ſeveral circumſtances againſt the executors ug before 
of a defunct, That a certain ſum contained in the teſtament was not ac 1696. 
the defunct's, but in his name for another's behoof. Stair, 12th Ja- 
nuary 1666, Executors of Stevenſon contra Crawford, --- In a redu- 
ction, by a reli, of an aſſignation, made by her to her brother-in-law, 
on this ground, That it was for the behoof of her husband, and the 
defender his brother's name borrowed, becauſe the huſband could not 
conſent in favours of himſelf, and ſo revocable as donatio inter virum & 
uxorem ; the Lords ex officio having taken the defender's oath, he de- 
poned, That he got the aſſignation ſent him from his brother ſome 
years before his death, in ſecurity of a L. 1000 due to him by his hro- 
ther; the circumſtances inferring the truſt were, Imo, That the aſ- 
ſignation was ommnium bonorum, without reſervation of liferent or ali- 
ment, granted at a time when the purſuer was in imminent danger of 
death ; and it was extreme improbable ſhe would have made ſuch right 
in favours of a ſtranger. 2do, The huſband did uplift of his wife's ef- 
fects, after the aſſignation, above 20000 merks, and the defender was 
a ſubſcribing witneſs to many of the diſcharges, without once offering 
to interpoſe. 30, The defender did not alledge he got the aſſignation 

from the purſuer, or from any perſon impowered by her to make de- - 
livery ; and ſo it was never a truly delivered evident. The defender 
3 7 2 anſwered, 
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anſwered, He forebore to make uſe of his aſſignation, becauſe, his bro- 
* ther having no children, he expected to be his heir, and was unwil- 
2 ling to croſs him. The Lords found the evidences of truſt relevant and 
; proved, and found the afſignation revocable, unleſs the defender ſhould 
inſtruct he was creditor to his brother at the date of the aſſignation. 

Stair, 22d January 1673, Watſon contra Bruce. Truſt found pro- 

ved upon moſt pregnant circumſtances, againſt which little was obje&- 

ed, fave that writ could not be taken away by preſumptions. Stair, 

22d February 1665, Viſcount of Kingſton contra Fullerton. — It be- 

ing alledged, That a bond in the creditor's hand was in truſt for be- 

hoof of another ; the Lords found this relevant to be proved by the cre- 

ditor's oath, but not by the oath of the debitor, or other witneſſes. 

Fountainhall, 5th February 1678, Cleland contra M Donald. 


aden ADEBITOR having given his creditor aſſignation to ſome bonds in ſe- 
at 1096. curity, and having taken his backbond to accorppt for the ſuperplus; and 
thereafter ſeveral partial payments being made, and the backbond bein 
rm back to be tenewed for the ſum yet reſting, and the receiver wi 
is own hand jotting on the back thereof, that he had got it, becauſe 
there were ſeveral things to be altered therein, and a new backbond to 
be formed; but he dying before this was done, and that note on the 
back being unſubſcribed, this being after the act of parl. 1696, decla- 
ring truſt only relevant to be proved ſcripto vel juramento; the Lords 
found the faid unſubſcribed ſcroll not probative of the truſt, without 
prejudice to the debitor to extinguiſh his bond, by proving, that the 
_ creditor got payment by the debts aſſigned him. Fountainhall, gth 
December 1708, Watſon contra Forreſter. — A perſon having been 
in uſe to borrow money out of the bank, by drawing bills upon his de- 
bitors in the ordinary ſtile of bank bills, payable to his own domeſtick 
ſervant, only for form's ſake, that, by his indorſing them to the treaſurer 
of the bank, the drawer might receive the 4 ; and one of theſe 
draughts proving ineffectual through the not acceptance of him upon 
whom it was drawn, ſo that it could not be tranſacted in the bank, 
where no unaccepted bills are negotiated ; and being found unindorſed, 
in the cuſtody of the ſervant at his death, who had not mentioned it in 
a diſpoſition made by him of all his effects, where the particulars ſpeci- 
fied were of far leſs value ; the Lords found, That it was drawn for the 
maſter's own behoof, without neceſſity for his executors to prove in 
the terms of the act of parl. 1696, that the — was truſtee, For- 
bes, 8th February 1710, M*Claren contra Executors of Chieſly. 
Tust in moveables falls not under the act 1696, and is therefore 
relevant to be proved by witneſſes. December 173 1, Lord Strath- 
naver contra M*Beath. 


Acceptance A WRIT ſubſcribed hy a tutor, deſigning him ſo, makes him as full 
of rutory. liable, as if there were a nornination or a gift of tutory produced. Gosford, 
ad December 1668, Seton contra Seton. — A tutor's acceptance found 

proved, by his ſubſcribing inventaries of the pupil's means, and judici- 

ally producing them by a procurator. Forbes, 28th January 1714, 

Watſon contra Watſon, 


WRIT 


% = 


om 


Property. 


WRIT defeflive in ſolemnities, if relevant to be ſupported by 
proof ? See Writ. | | 


PROOF of death-bed. See Death-bed. 
PROOF of rebrobator. See Proceſs; 
PROOF of tenor. See Tenor. 


INSUFFICIENCY or latent vitium of goods purchaſed, hog 
relevant to be proved? See Sale, 


EXTRACT in what caſe probative againſt a challenge 7 2 
and forged. See Improbation. ge of fe 


PROPER T V. 
OW far one may uſe his property to the detriment of his neigh- 
bour, debated betwixt the mayor of Berwick and Laird of Hain- 
ing, but no relevancy found, Stair, 1ſt July 1661. | 
o reparation found due to the proprietar of an inferior tenement, 
for damage occaſioned by the falling of ſtones and rubbiſh in hightning 
the walls of a ſuperior tenement, the damage ariſing from the nature 
and ſituation of the inferior tenement. Falconer, 1 5th December 168 r, 
Deans contra Abercrotabie. _—— An heretor of an inferior tenement, 
propoſing to carry up a vent in his gavel, and before it reached the ſu- 
perior tenement to break a hole through the wall, and carry it up on 
the outſide ; the Lords found the inferior tenement liable in the ſervi- 
tude oneris ferendi tothe ſuperior ; and therefore that this work ought 
Not to be allowed, if it any way weaken the wall. Fountainhall, 14th 
December 1698, Hall contra Corbet. 
Acro ſuſtained for reſtoring a march burn to its former chanel, 
from which it was drawn for ſome ſpace to ſerve a mill, tho the pur- 
ſuer could qualify no immediate prejudice through want of it, other 
than amænitas or trouting. Durie, 25th r 1624, Bannantine contra 
Cranſton. — The Lords will allow an heretor to build a dam-dyke 
upon a river, for gathering the water to his mill, provided both ends 
of the dam-dyke be made to reſt on his own ground, and it be ſo built, 
as not to divert the water that comes over it, or goes from his mill, tb 
return to the former chanel, and go to another heretor's mill below. 
Forbes's MS. 1ſt. 22d November 1713, Cuningham contra Ken- 
nedy. ---- A ſmall ſtripe coming off from the main body of a river, a- 
bout a mile aboye where'it enters the ſea, did gradually increaſe till it 
became a branch of the river, upwards of 60 foot over; as this branch 
was daily incroaching upon the neighbouring ground, the proprietar 
was adviſed to build a butwark 30 foot into the chanel, to throw that 


branch of the river into its former chanel, or at leaſt to confine it with- 
in bounds :- This was oppoſed by the heretor whoſe lands lay on the 
oppoſite fide of the river, for whom it was admitted, that a proprietar 


may 


Vor. II. 3 2 


9 


wt ”— r +a _ ö 


* 


274 


—— 


contra Cleland. 


may munire ripam, face up and defend his banks from the incroach- 
ments of the water ; but that he cannot alter its courſe, to throw it up- 
on his neighbour's ground. Anſwered, Betwixt the branch in queſtion 
and the main body of the river, there is three quarters of a mile of 
waſte ground, and the bulwark can have no other effect, than to re- 
move the chanel a little nearer the main river, as the branch in que- 
ſtion did run a few years before. The Lords found, That the proprie- 


tar, for defence of his grounds, had right to build the bulwark projecting 


into the chanel of the river, not exceeding 3o foot, upon his giving 
bond with a cautioner, acted. in the books of ſeflion, to indemnify his 
party from all damages which ſhall ariſe to his land on the oppoſite fide 
of the river, by occaſion of building the faid bulwark, at any time 
within ten years after completing of the ſame, 12th February 173 5, 
Duke Gordon contra Duff of Bracco. 

THe river of Nairn, which runs into the ſea through the property of 
the town of Nairn, and at the mouth of which the town a ſtell 
fiſhing, * upon a ſudden ſpeat, changed its courſe, and made a new 

chanel for itſelf through the Lord Lyon's lands, the point of right 
came to be tried before the Lords, whether the town of Nairn had right, 
by means af a bulwark, built within their own ground, to bring back 
the river to its former chanel; It was argued, That a publick river, 
having, of itſelf, changed its courſe, it cannot be brought back by a- 
ny party pretending prejudice by the change, becauſe ſuch river is not 
private property of any perſon. In anſwer, The caſe was figured of 
a harbour deſerted by a river; but then a harbour is a private property, 
and he who has right to the end has right to the means. Upon a divi- 
ſion it carried, That the town of Nairn had right to build the bulwark. 
28th July 1738, Town of Nairn contra Brodie Lord Lyon. 
Tux Lords found, That a neighbour may build. a bridge over a ford 
become impaſſible, and may faſten it on the other ſide upon another 
man's ground, Nicolſon, (Servitude) 19th January 1619, Cleland 

In a declarator of ſervitude, the Lords found, That, altho' both parties 
rights proceeded from the ſame author, yet ſeeing the defender's tene- 
ment was not liable in any ſervitude to the other, he might lawfully 
build ad cælum uſque, even tho' it ſhould ſtop all the purſuer's lights. 
Hope, (Servitude roth March 1613, Somervell contra Somervell.— 
A party having taken down an old tenement in Edinburgh, which 

had a wooden fore-ſtair, and which he was re- edefying of lath and 
plaiſter, and attemping to it ſo up to the top, ſeven ſtories high, 
tho' the fore-ſtair was not ſo high before; and this being oppoſed 
the 1 heretors, becauſe it hurt their lights, &c. and he al- 
ledging, That the act of privy council 1675, allows ſuch fore-ſtairs 
to be rebuilt of the ſame extent as formerly, i. e. no broader nor wi- 
der, but provides nothing againſt the heightning thereof; yet the Lords 
found, tho' the neighbours had no ſervitude altius non tollend;, That 
he could not make this fore-ſtair higher than it was formerly. Foun- 
tainhall, 2d Fe 1688, Wilſon contra Richardſon, 


PROPERTY of land-rights bow transferred. See Infeftment. 
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PROvISION to Heirs and Children. 


N heretable bond being conceived to huſband and wife in conjunct- tn proviſions 
fee, and after their deceaſe to the children of the marriage, all * de ite o 
the children male and female, jointly and equally, muſt be ſerved heirs herher the 
of proviſion to their father; for by children is not to be underſtood children fuc- 
the heir of the marriage only. Stair, 19th February 1663, Hay con- ce he er 
tra Moriſon.——Proviſion to the children to be procreated of a marriage is preterred, 
of certain urban tenements, found to go to all the children equally, 
whether male or female. Stair, 13th February 1677, Carnegy contra 
Clark. Stair, 1oth July 1677, Carnegy contra Smith. — The ſame 
where it is expreſſed to the heirs or children, Stair, Fountainhall, 2gth 
January 1678, Stewart contra Stewart. — A father, in a contract of 
marriage, providing his eſtate to the children of the marriage, and there 
ing a ſon and a daughter ; the Lords found, That the fiſter might 
ſerve herſelf joint heir of proviſion with her brother, ſince the — 
was to chil in the p ural number. Fountainhall, 1 _— _— 
1678, Kinloch contra Kinloch. By contract of marriage, the lands 
being provided to the heir by the firſt clauſe, and the conqueſt to the 
children in a ſubſequent clauſe ; the Lords found the heir had a ſhare 
of the conqueſt (tho' it was moſt part executry) without collation, be- 
cauſe he was alſo a child. Fountainhall, 21ſt July 1680, Brown con- 
tra his Mother. — One being obliged in his ſecond contract of marri- 
age to provide L. 20000 upon land, to himſelf and his wife in liferent, 
and to the heirs of the marriage in fee, with a —_ that the ſum 
ſhould be proportioned among the children at his fight ; and by the 
infeftment upon the ſaid contract the fee is provided to the heirs and 
children: The eldeſt ſon pretended to be fiar of the whole ſum as the 
heir of proviſion. Anſwered for the younger children, That heirs, in 
a ſecond contract of marriage, are underſtood children in a competition 
among themſelves. 2do, The clauſes in the contract, reſerving power 
to the father to divide the ſum, and in the infeftment, to heirs E 
dren, demonſtrated the father's meaning; and the proviſion to heirs was 
rational, that the children might repreſent the father, and be liable to pay 
his debt. 3 io, The eldeſt brother being now general heir upon the 
deceaſe of the children of the firſt marriage, he ought to have no ſhare 
of the L. 20000. The Lords found, That the children muſt repreſent 
their father, and that the ſum divided among them per capita, the fa- 
ther having made no diviſion in his life, and that the eldeſt ſon had one 
ſhare thereof and no more. Harcus, (Contracts of Marriage) Fe- 
bruary 1684, Scot contra Scot. — A woman in her contract of mar- 
riage being obliged to convey to her huſband what lands ſhould happen 
to fall to her during the marriage, and he being obliged to take the 
rights and ſecurities thereof to himſelf and her in conjunct- fee, and to 
the heirs and children in fee; the children purſued the mother to denude 
in terms of the proviſion; it was alledged for the defender, That the 
clauſe _ copulative in favours of heirs and children, the purſuers 
muſt ſerve heir to their father, tho' the proviſion would divide amon gſt 
them pro rata; which the Lords ſuſtained, tho' it was replied, That 
often times conjunctive particles are to be interpreted disjunctive. Har- 
cus, (Contracts of Marriage) December 1684, Irvine contra M 
3 Z 2 Kitter ick 
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Kitterick her mother. — A ſum of money provided to the heirs 
the marriage, found to divide amongſt all the children equally ; — 
ſum being ſmall, and they not otherwiſe provided. Home, Fe- 
bruary 1727, M Dowal contra M Dowal. 


Imfort of a A DAUGHTER, by her contract of marriage, being provided to be 


viſion to be 
T rok in the 
houſe, 


a bairn in the houſe at her father and mother's deceaſe, this was found 
to comprehend not only her portion natural, but alſo her ſhare of the 
dead's part, he having died inteſtate, /altho' the other children, who 
were ſtill in familia at their father's deceaſe, alledged, That they be- 
ing the only executors had ſole right to the dead's part. Durie, 8th 
February 1622, Finlayſon contra Veitch. — A bond, being granted 
by a man to his daughter after her marriage, bearing, That ſhe ſhould 
have as much of his gear at his death as his other children; the Lords 
found, That this bond did bind another child left executor, altho' he 
was aſſigned to a bond by his father, inhibition being ſerved by the 
daughter before the aſſignation. Nicolſon, (Bairn in the bouſe) 14th 
February 1619, M*Math contra MAulay. — A man binding himſelf 
in his daughter's contract of marriage, That at his death ſhe ſhould have 
an equal portion of his goods with other two daughters, theſe two 
daughters dying before their father, and other two daughters being 
thereafter begotten by him; in a proceſs at the married daughter's in- 
ſtance againſt theſe two, the Lords allowed her till to come in 
with them pro rata, altho' it was _—— That by the death of the 
two former, who were expreſly named in the contract, this clauſe 
was evacuated, and could take no place againſt the. defenders, who 
were not then in rerum natura, nor was it provided in the contract, 
that the purſuer ſhould ſucceed equally with them. Spotiſwood, (Te- 
ſtament) 18th February 163 1, Corſan contra Corſans. — In the ſame 
cauſe, upon an alledgeance, that both the deceaſed * 9 were fo- 
risfamiliated before their death ; and that therefore, as they could have 
no ſhare with the defenders if alive, ſo no more could the purſuer ; 
the Lords repelled this defence, becauſe the meaning of the defunct 
was thought to be, That the purſuer ſhould be a bairn in his houſe 
if ſhe were alive at his deceaſe. Spotiſwood, ibid. A father having 
provided his eldeſt daughter, in her contract of marriage, to 3000 
merks, and alſo obliged himſelf that ſhe and her children ſhould ſuc- 
ceed to a ſhare of his eſtate and goods with the reſt of his children, 
did, at the time of his deceaſe, after the reſt of his children were al- 
ſo provided, diſpone to his eldeſt ſon, by a lucrative deed in liege pouſtie, 
his eſtate, conſiſting of bonds and goods, which diſpoſition was quar- 
relled by the daughter's children, as made in defraud of the obligement 
in their mother's contract of marriage; it was alledged for the defen- 
der, That the obligement imported only, That the daughter was not 
cut off from her legitim, and the father may, at any time in his liege 
pouſtie, diſpoſe of his moveables, even ttitulo lucrati o, without regard 
to the legitim, tho' he could not prejudge it by a teſtamentary deed. 
Anſwered, The obligement tmports more than a reſervation of the 
legal proviſion of the legitim or third ; for the later implies the 
condition, if the defunct have goods the time of his deceaſe, whereas 
by the obligement, in proſpect whereof the huſband gave his 
wife a ſuitable jointure, the wife and her children of the marri- 
age are creditors, and the contract is onerous, nor is the clauſe — 
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ceived thus without prejudice, &c. but thus I oblige me, Ge. 
the Lords inclined to prefer the children, in reſpect of the obligement. 
Harcus, (Contrafts of Marriage) March 1686, Irvine contra 
Crawford. Jane in her contract of . being provided 
to a certain ſum in name of tocher, in ſatisfaction o legitim, &c. with 
this proviſion, © That ſhe ſhould be a bairn in the houſe at his de- 
« ceaſe, with the reſt of his daughters, but not in the leaſt with his 
© ſons; ” the Lords found, That the ſons have right to the ſame ſhare 
of legitim, as if Jane had not exiſted the time of the father's deceaſe 
and in reſpect that Jane is only provided to be a bairn in the houſe 
with the reſt of the daughters, and that the father could not, nor hath 
not by any clauſe in the contract, prejudged the daughters as to their 
legal ſhare in the legitim; found, That each of the daughters, ex- 
cepting Jane, muſt have an equal ſhare in the whole legitim, accor- 
ding to the diviſion of law among the whole children, including Jane 
and therefore found, That after deducing the ſhares of the ſons as if 
Jane had not exiſted, and after allowing to each of the other daugh- 
ters ſuch ſhare as ſhould belong to her according to the diviſion of 
law, taking in Jane as a bairn of the houſe, the remainder of the le- 
gitim belongs to Jane and no more. 18th November 1737, Jane Beg 
contra Jane Lapraick. 


A FATHER having obliged himſelf in his eldeſt ſon's contract of , Proviſien | 
marriage to give him 1000 merks, and alſo, * to make him equal ſhalt A 


* ſharer in all goods, ſums of money, heretages, and others pertaining 


ual ſharer ity 


te to him the time of his deceaſe, whereby one of his children ſhould n — 


means and 


* not have more of his eſtate than another; and having afterwards, eſſects. 


in his ſecond ſon's contract of marriage, provided the greateſt part of 
his means to him, the Lords found, the father might provide the ſe- 
cond ſon to a competent proviſion effeiring to his eſtate, but not exor- 
bitantly to diſappoint the obligement. Harcus, (Contracts of Marri- 
age) February 1683, contra A man in his 
daughter's contract of marriage, among other iſions bound him- 
ſelf, That failing heirs-male of his body ſhe ſhould be heir portioner 
with the other daughters ; thereafter there being no other children, he 
provided his eſtate to his daughter in liferent, and her heirs in fee, ex- 
cluding expreſly her huſband's us mariti. This was quarrelled by the 
huſband, as in defraud of the obligation the granter came under in the 
contract of marriage, whereby there was a jus gue/itum to him. An- 
ſwered for the wife, The proviſion in queſtion was perſonal to her, 
not with a view to the huſband's intereſt, who got a good portion with 
his wife; and it was no ſuch ſtrict obligation as to bar the father from 
doing rational deeds excluſive of the wife herſelf, far more of her huſ- 
band. The Lords found, the father might qualify the right to his 
daughter excluſive of the jus mariti. Bruce, 4th February 1715. 
Brown contra Pile her huſband. 


A HusBAND in his ſecond contract of marriage, obliged himſelf 
and the heirs of the firſt marriage, which failing, Nis heirs and execu- 
tors, to pay to his children of he 

heirs of the firſt — failed; there were two children of the ſe- 
cond marriage, whereof one was heir to the defunct ; in this caſe the 


heir, tho” a child of the ſecond marriage, was excluded from any 
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ſhare of the 4000 merks. Here the heir of the firſt marriage was ne- 
ver ſerved heir. Stair, 17th January 1665, Edgar contra Edgar. 
Newbyth obſerves it as of 13th January 1665 ; but the contrary ſeems. 
thereafter to have been found betwixt the ſame parties, Newbyth, 
1ſt July 166 7 eoſdem. In a contract of marriage the huſ- 
band bound himſelf to provide 20000 merks to the children beſide the 
heir: There being only two daughters of the marriage, they offered to 
renounce, and take themſelves to this proviſion as children; which was 


not ſuſtained, becauſe there were not children beſide the heir. Stair, 


6th January 1670, and 2oth December 1671, Boyds contra Boyd. 


Husband be- Ty a proceſs at the inſtance of the heir-male of a ſecond marriage, 


ing bound ina 
contra of 


againſt hus father's repreſentatives, for implementing the proviſions in 


marriage to the contract of marriage in favours of the purſuer as heir-male, the 


rovide the 


ſſue of the 


defender quarrelling the purſuer's title for want of a ſervice, and the 


marriage, the N ering to ſerve heir- male of the marriage cum proceſſu; the 


heir or chil- 


dren, as credi- » 
tors, may in- Stair, 21ſt July I 


rds ſuſtained 8 the purſuer producing a retour cum proceſſu. 
76, Hay contra Earl Tweddale. ---- One in his con- 


liſt for imple- tract of marriage being bound to ſecure a certain ſum to himſelf and 


ment without 


a ſervice. 


wife in conjunct- fee, and to the heirs of the marriage, and being pur- 
ſued by his eldeſt ſon for implement, objected, No proceſs, becauſe the 
33 is only preſumptive heir; for no man can — an heir while 

e is alive, and if the purſuer ſhould die before his father, he never 
will be heir of the marriage; anſwered, Tho' the purſuer cannot qua- 
lify himſelf heir, yet qua preſumptive heir, he has a legal intereſt 
to ſee the obligation implemented in terms of the contract. The 
Lords ſuſtained proceſs. Stair, 13th February 1677, Fraſer contra 
Fraſer. — The contrary had been found. Dirleton, Stair, 7th Ja- 
nuary 1675. Innes contra Innes. Durie, 18th January 1622, Ld. 
Silverſtonhill contra his father. In the like caſe, the purſuit being 
at the inſtance of an only child of the marriage after her mother's de- 
ceaſe, the Lords ſuſtained proceſs againſt the father, but would not 
oblige him to implement to the purſuer nomnatim, but only to the 
heirs of the marriage in terms of his obligation. Harcus, (Contracts 
of marriage) March 1684, Panton contra Irvine. Fountain- 
all, 31ſt January 1705, Cairns contra Cairns. 

ONE having become bound in his contract of marriage to lay out a 
certain ſum to himſelf and ſpouſe in liferent, and to the children of the 
marriage in fee, the children, without the neceſſity of a ſervice, were 
found entitled to purſue their father's repreſentatives for implement. 
Newbyth, 13th January 1665, Wallace contra Wallace. — In a ſe- 
cond contract of marriage, the huſband being bound to employ 30000 
merks at the next term after the marriage, to himſelf and wife in con- 
junct- fee, and to the children of the marriage in fee; the children were 
found entitled to ſue for implement againſt their father's repreſenta- 
tives qua creditors, without neceſſity of a ſervice. Harcus, (Contracts 
of Marriage) 28th July 1688, Chalmers contra Chalmers. 

Tur conqueſt being provided to the heirs and children of a marri- 
age, the Lords, in a 12 at the inſtance of the children who were 
not yet ſerved heirs, ſuſtained proceſs; but before extracting of any 
decreet ordained them to be ſerved heirs, Fountainhall, 28th No- 
vember 1684, Irvine contra M*Kattrick, 


THERE 
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Tuxkr being an obligation in a contract of marriage to provide the 


And will 


tranſmir to re- 


conqueſt to the children of the marriage, the Lords found, That a preſentatives 
daughter, the only child of the — had right to the conqueſt their jus credit} 


iþſo jure, tho' ſhe was neither confirmed nor 1 
and conſequently that her huſband jure mariti, after her death, was 
entitled to what part of the conqueſt was moveable. Fountainhall, 
th December 1697, Cuming contra Kennedy. — A father, in his 
contract of marriage with a ſecond wife, having obliged himſelf to ſe- 
cure the children of that e in a certain ſum, and three of theſe 
ſurviving the father, but two of the three dying thereafter in pupilla- 
rity, without being ſerved heirs of proviſion, ſo that the only ſurviving 
child of that marriage, a daughter, ſerving herſelf heir of proviſion to 
her father, and purſuing the heir of the firſt marriage fot the whole 
ſum ; and the heir alledging, That ſhe had only title in her own right 
to the third thereof, and that ſhe behoved to make up titles to the o- 
ther two; the Lords found, That the purſuer being the only child in 
life of the ſecond marriage, and the other children deceafing, not ha- 
ving been ſerved heirs of that marriage, ſhe had thereby the ſole right 
to purſue for implement of the ee in the contract. Bruce's MS, 
27th December 1716, and 23d January 1717, MIntoſh contra Ld, 
Aberarder. -— By contract of marriage, the huſband became bound 
© to employ the ſum therein named, and the conqueſt during the 
« marriage, to himſelf and ſpouſe in liferent, and to him, for 
te the uſe and behoof of the children to be procreated betwixt them, 
« in fee; which failing, &c.” and there being but one daughter 
of the marriage, who deceas'd before her father, after _— 
her intereſt as only child of the marriage, a competition aroſe 
about the conqueſt, betwixt her diſponee and her ſon, who took out 
brieves to ſerve himſelf heir of proviſion in his grandfather's con- 
tract of marriage; the Lords found, That the huſband being obli 
to provide the conqueſt to himſelf, for the uſe and behoof of the chil- 
dren of the marriage in fee, he became thereby a truſtee for behoof 
of his children, and that after diſſolution of the marriage, action was 
competent to the daughter, only child of the * againſt her 
father in his own lifetime, for denuding of the truſt, and that the 
ſame action was competent to her aſſigney, and therefore found there 
was no place for her ſon to ſerve heir of proviſion to his grandfather, 
Home, 4th February 1726, Gibſon contra Arbuthnot. — A bond of 
proviſion being granted to a daughter, and failing of her by deceaſe, 
to Hugh Monro, for the uſe and behoof of his children, theſe chil- 
dren, after the deceaſe of the inſtitute, and of their father the truſtee, 
were found entitled to purſue for payment, without neceſſity of a ſer- 
vice; for here there was no ſubſtitution eſtabliſhed, the ſubje& bein 
directly veſted in the truſtee after the inſtitute's death; and as he ha 
the js exigendi for the uſe and behoof of his children, they muſt 
have the ſame after his deceaſe. - June 1733, Monroes contra 
Duff of Drummuir. — In a ſecond contract of marriage, the huſband 
and his heirs became bound, at the term of Whitſunday after the 
marriage, to employ a certain ſum to himſelf and wife in conjunct- fee 
and liferent, and to the heirs and children of the marriage in fee; there 
was but one child of the marriage, a daughter, who, after aſſigning the 
proviſion to her huſband, died, without making up any titles; in a 
purſuit at the huſband's inſtance againſt the granter's repreſentatives for 
4 A 2 payment, 


; without ſer- 
nor ſerved heir of conqueſt, i. 
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payment, it was admitted for him, That had the father lent out the 
covenanted ſum in terms of the contract, a ſervice as heir of proviſion 
would have been neceſſary; but while the obligation ſtands unimple- 
mented, the heirs and bairns are creditors; it is true, when this acti- 
on is purſued againſt the father, it can go no further than to oblige him 
to implement, that is, to lay out the money in terms of the contract; 
but when the action is laid againſt his repreſentatives, it reſolves into an 
action for payment, becauſe the father's fee dies with him, whereby 
the heirs and bairns of the marriage fall into the full right. The 
Lords ſuſtained proceſs for payment, and found no neceſſity for a ſer- 
vice. 3d February 1732, Campbell contra Duncan. 


Obligation ONE being bound in his contract of marriage not to ſell, annalzie, 
by one in Oc. or to do any deed to prejudge the heirs of the marriage of their 
marie to ſucceſſion to the lands; this was found not to take away libertatem 

2 5 7 7 
provide cer- commercii, or to bar any rational or onerous deed, but on 4 ſuch gra- 
1 tuitous deeds as were done eo intuitu, to diſappoint the heirs of the 
iſſue of the marriage. Haddington, 24th June 1608, Home contra French. — 
marriagemoW In a contract of marriage, the huſband being bound to provide 10000 
in competiti- Merks to himſelf and ſpouſe in conjunct fee and liferent, and to the 
on with credi- heirs of the marriage in fee ; it was found, That ſuch an obligation not 
5 being pure and ſimple to pay a ſum, but only to ſubſtitute the heirs in 
the fee of the ſubject, cannot have a ſtronger effect, than if the ſum 
were de facto lent out in terms of the contract, in which caſe, the fa- 
ther being fiar of the ſum, and the heir only ſubſtitute, the ſum would 
be affectable for the father's debts; and therefore it was found, That 
the heirs of the marriage, upon ſuch an obligation, could not compete 
with the lawful creditors, hah debts were contracted during the mar- 
riage ; nor could it alter the caſe that an inhibition was ſerved upon the 
contract, the effect of which is to ſecure the obligation upon which it 
is founded, not to alter the nature of it, Stair, Dirleton, 24th Janu- 
ary 1677, Graham contra Rome. 

ONE, in his contract of marriage, having become bound to infeft 
his wife in five chalders of victual for the aliment of his younger chil- 
dren, till their age of 14, and having, in implement of this obligation, 
diſponed certain moveables to his wife ; in a competition betwixt her, 
in behalf of the children, and the executors-creditors of the huſband, 
whoſe debts were contracted after the ſaid diſpoſition, the Lords pre- 

| ferred the creditors, unleſs the defun& were folvends at the time of his 
deceaſe. Stair, 3d July 1663, Gordon contra Fraſer. — In a con- 
tract of marriage, a certain ſubje& being provided to the huſband and 
wife, and heirs of the marriage, the huſband further became bound 
to provide 5000 merks to the remanent children of the marriage ; this 
was found not to be a ſimple obligation to pay 5000 merks to the re- 
manent.children, but only to lay out that ſum to himſelf in fee, and, 
after his deceaſe, to his younger children; and ſo the obligation having 
no other tendency than to make them ſubſtitutes, it could have no 
other effect than to bar gratuitous alienations in defraud of the con- 
tract, but as the father was to be fiar, his whole onerous debts, at 
whatever time contracted, behoved to exclude the children, who had 
no other claim than to be made ſubſtitutes. Stair, Dirleton, 24th Ja- 
nuary 1677, Graham contra Rome. — In a contract of marriage, 
the Puſband being bound to provide to the heirs female, if there were 


One 
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one daughter, 18, ooo merks, and, if two, 24, ooo merks; the 
Lords found the only daughter, and child of the marriage, was di- 
rectly creditor for the ſum, and not bound to make up titles by ſervice 
as heir of the marriage, and this in reſpe& of theſe words, IF there 
be one daughter, &c. but here the eſtate was tailzied to heirs male by 
the antient inveſtitures, ſo that the daughter could not ſucceed. Harcus, 
(Contracts of Marriage) 1 December 1681, Sir William Binning 
contra Sir William Maxwell of Calderwood. — One, in his contract of 
marriage, being obliged © to provide 20,000 to himſelf in liferent al- 
© lenarly, and to the bairns of the marriage in fee, with a proviſion, 
*« That they ſhould have right thereto without repreſenting him” 
and he not having employed the ſum, but contracted debt after the 
marriage ; in a competition betwixt the children and creditors, the Lords 
found, That the obligement only imported a deſtination of ſucceſſion to 
the children, and thatthey were not to be looked upon as creditors from 
the date of the contract, in competition with onerous creditors, but only 
from the time the diligence was done upon the obligement, and fo did 
not bring in the children par: paſſe with any creditor whoſe debt was 
contracted before the childrens diligence, tho' the childrens adjudica- 
tion was within year and day, becauſe the obligement, guoad the chil- 
dren, being conſidered as granted of the date of their diligence, was 
looked upon as poſt contractum debitum, and the father was then bank- 


rupt. cus, (Contracts of Marriage) February, Falconer, 


Home, 21ſt November 1682, Creditors of Marjoribanks contra Mar- 
garet Marjoribanks — An obligation in a contract of marriage to pro- 
vide a certain ſum to the children of the marriage, was found not to 
eſtabliſh any jus crediti in the children, to enable them to compete with 
their father's extraneous creditors. Fountainhall, 24th July 1696, and 
17th June 1697, Napier contra Irvine. — In a competition betwixt a 
defunct's children and his creditors, the children of the firſt marria 

having adjudged upon bonds of proviſion, and the children of the ſe- 
cond marriage upon a proviſion made to them in their mother's con- 
tract of marriage, both prior to the contracting of the debts; yet the 
Lords preferred the itors, and refuſed to bring in the children pa- 


ri paſſu, tho' it was alledged that the father was in good condition 


when theſe proviſions were granted; for the Lords thought it hard 
to oblige creditors to enquire into the condition of the father when he 
granted theſe latent bonds of provifion, Forbes, 23d, Fountainhall, 
24th December 1709, the Creditors and Children of Marſhall compe- 
ting. — One having bound himſelf, in his contract of marriage, to 
pay a certain ſum /zberis naſcituris, at their age of 18, or marriage, 
the children were found to be proper creditors, and entitled to com- 
pete with the onerous creditors of the father, according to their re- 
ſpective diligences. Home, 24th January 1724, Lyon contra Credi- 
tors of Eaſter-Ogle. An infeftment of annualrent granted by a 
man to his children therein named, their reſpective proportions being 


payable at the firſt term after his deceaſe, was found preferable according 


to its date in competition with onerous creditors. 20th January 1731, 
Naſmyth contra Brands. | | 
- In a contract of marriage the huſband being bound © to infeft 
4 himſelf in certain lands and tenements betwixt and a preciſe day, about 
© a year after the marriage, and being ſo infeft, immediately thereafter 
* * for new infeftment to his future ſpouſe in liferent, and the 
Vor. II. 4 B * heirs 
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« heirs of the marriage in fee, which failing, &c.” with the reſerva- 
tion of his own liferent, and inhibition being raiſed on this contract; in 
; a purſuit, the eldeſt fon of the marriage againſt his father, ap nce 
| was made for a diſponee, whoſe purchaſe was after the inhibition, 
| aan it was pleaded for him, That this was no other than a deſtination 
| of ſucceſſion, that the father remained fiar, and might alienate for o- 
nerous cauſes; the Lords found, That the father being obliged, after 
| his own right was completed, to infeft the heirs of marriage in 
| fee, as ſoon as they exiſted, that he could not grant any voluntary right 
| in prejudice of the proviſion ; and therefore that the inhibition was ef- 
| fectual againſt the diſpoſition in queſtion. Home 22d July 1724, 
Douglas contra Douglas and Drummond. — In a contract of marriage 
the huſband being bound * to provide a certain ſum to himſelf and wife 
and the heirs of the marriage, which failing, the one half to her heirs ;” 
and there being noheirs of the marriage, the Lords found, That the father 
5 contract this ſum to a ſecond wife and children, tho 
he over and above provided them to conſiderable effects, ac uired 
during the firſt marriage, and that the ſame was a rational and effectu- 
al deed againſt the firſt wife's heirs. Stair, 1ſt and 21ſt December 
1680, Anderſon contra Bruce. — A man, in his firſt contract of mar- 
riage, obliging himſelf to take the ſecurities of a ſum of his own, and 
* ſome lands he got in name of tocher with his wife, to himſelf and her 
ein liferent and conjunct- fee, and to the children of the marriage, which 
* failing, the ſaid money and lands to be equally divided betwixt her and 
<« his heirs,” this marriage diſſolving without iſſue, in a competition be- 
twixt an = daughter of the ſecond marriage and the firſt wife's 
heirs, the father having provided his whole lands to the heirs of the 
ſecond marriage, this was found to be a voluntary deed, which could 
not evacuate the ſubſtitution in the firſt contract in favour of the wife's 
heirs quoad their half. Fountainhall, 19th January 1697, Laws con- 
tra Tod. — There being a clauſe in a contract of marriage, obliging 
the man to reſign his eſtate in favours of himſelf and the heir male of 
the marriage; and inhibition being ſerved thereon by the friends, at 
whoſe inſtance execution was appointed to paſs, the Lords found, That 
the clauſe did diſable the man to diſpone gratuitouſly in prejudice of 
the heir male of the marriage. Forbes, 16th, F mew fr 17th Ju- 
ly 1708, Home contra Home. -— A man being bound in his contract 
of marriage to infeft himſelf and wife in conjunQ-fee, and the heirs 
of the marriage in fee, in certain ſubjects, but reſtricting the wife to 
the liferent of the half in caſe of children, a diſcharge of that reſtri- 
ion during the marriage was found not good againſt the children, as 
being gratuitous. Stair, roth July 1677, Carnegie contra Smith. 


Where the A FATHER, in his ſon's contract of marriage, having obliged him- 
husband is no: ſelf to pay a certain ſum to him and his ſpouſe in conjunct- fee and 
— Aligarion, © liferent, and to the heirs and children of the marriage in fee, which 

e failing, to the ſon's heirs and aſſignies whatſomever; and the fon ha- 
ving, 1 his wife's deceaſe, granted a diſpoſition of the ſubject; the 
Lords found, That the granter's yea 4 and only child of the marri- 
age, was in the common caſe of an heir of proviſion, and had intereſt 
thereby to quarrel any gratuitous deeds done by her father to her pre- 
judice. Forbes, 15th June 1710, Leſlie contra Creditors of Leſlie. - 
A man in his contract of marriage obtained lands to be diſponed 

| | | to 
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to him from his father, fo himſelf and wife in conjunft-fee and life- 
rent, and to the heirs whatſomever of the marriage in fee ; in this caſe 
it was found, That the huſband could do no voluntary or gratuitous 
deed in prejudice of the heir of the marriage, and rage that he 
could not diſappoint the heir of the marriage, even by a deed in favour 
of the ſecond ſon of the ſame marriage. November 1717, 
February 1718, Fea contra Trail. 


Wuen a father, in implement of his contract of moi, does de Import of 
| 


facto employ the covenanted ſum, and takes the ſame paya 


e to him- ſuch an obliga- 
tion with re- 


ſelf, and after his deceaſe to the heirs or children of the marriage, the gard to the 


ſam, as his property, may be affected by his creditors ; but then, as facher. 


the obligement in the contract imports not barely that he is once to 
ſettle the ſum, but to make it truly effectual to the heirs or children, 
which implies a prohibition to contract debt, ſo as to diſappoint the 
heirs or children of their ſucceſſion; this prohibition is ſufficient to bar 
gratuitous creditors, tho' not onerous creditors, which nothing can do 
unleſs an irritant clauſe be added. Upon this footing it was found, 
That if the ſubject be carried away by onerous creditors, an action lies 
againſt the father and his cautioner at the inſtance of his children, for 
reimploying the ſum, or making the ſame to them after his de- 
ceaſe. ʒth December 1734, Fotheringham contra Fotheringham of 
Pourie. ---- The fame found. Bruce, 23d January 1717, M*Intoſh 
contra Ld. Aberarder. ---- And if a father, as being fiar, do any deed 
in prejudice of ſuch an obligation, the heir of the marriage may charge 
him to purge the ſame, or to reimploy the like ſum. Stair, 13th Fe- 
bruary 1677, Fraſer contra Fraſer. ---- In like manner, a father, who 
was bound to provide certain ſubjects to the heir of the marriage, ha- 
ving granted proviſions to a ſecond wife and children out of the ſame 


funds, the children of the firſt marriage were found entitled to a re- 
lief againſt their father out of a ſeparate ſubject afterwards acquired by 


him. 27th January 1730, Henderſon contra Henderſon, 


In a contract of marriage the huſband and his cautioner being bound Im 
to employ a ſum for the uſe of the wife in liferent, and the children the © 


ort of 
ligation 


with regard to 


of the marriage in fee; and the huſband having died bankrupt with- che father's 
out implementing, in a proceſs at the inſtance of the children againſt cautioners. 


the cautioner, the defence was, That the purſuers, as heirs of provi- 
ſion, are ultimately liable to relieve the cautioner, and fruſtra petit 
10ge mox eft reftituturus. Anſwered, The purſuers have got nothing 
y their father, and ſo cannot be liable for any of his debts ; nor will 
the ſum they recover from the defender make them liable for their 
father's debts, becauſe their claim is not qua heirs to their father, but 
as the defender's creditors. The Lords found the cautioner bound to 
implement, and that without relief. th December 1734, Fotherin- 
gham contra Fotheringham of Pourie. And the ſame was found 
the day thereafter. Roſe of Markinch contra Mackenzie of Apple- 
croſs. ---- The like. 6th January 1627, Stewart contra Campbell. 
Forbes, 18th, Fountainhall, 19th December 1707, Dickſon of Har- 
trie contra Miln of Carridden. The contrary had been found. Stair, 
23d November 1677, Crawford contra Kennoway. Falconer, gth 

March 1684, tie contra Menzies. 
4 B 2 A Pro- 
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e Pbligation A PROv1ISION of conqueſt in a contract of marriage to the heirs, 
covgueſt roche Or to the bairns of the marriage, is not ſo ſtrictly to be interpreted as 
iſſue of a mar- if the father were under a ſpecifick obligation to make every ſubject 
MA farbe effectual to them that he happens to acquire during the marriage ; it 
with regard to has no other effect than to be a limitation upon the father, that he can- 
the farher. not alter the deſtination eſtabliſhed in their favours by ſubſtituting ſtran- 
gers; but as conqueſt is nomen wok: coat to no particular of which 
can the children lay claim, but to the uni verſitas in general, the fa- 
ther, who may forbear to purchaſe, is at liberty to exerce every act of 
property after he does purchaſe ; which, tho it may alter or leſſen 
the particular ſubjects that fall under the univerfitas, is not diſpoſing 
of the univer/itas itſelf, or altering the deſtination eſtabliſhed in the 
contract; but any mere gratuitous deed, without rational cauſe or con- 
ſideration, will be underſtood an indirect method of altering the ſuc- 
ceſſion, & fraus fadla contractui, and therefore ineffectual. Stair, 
13th February 1677, Fraſer contra Fraſer, ---- Upon this footing it 
was found, That a proviſion of conqueſt to a wife did not bar the huſ- 
band from making rational proviſions to his children of a former mar- 
riage, provided a competency was left to the wife. Stair, 1 5th July 
1673, Robſon contra Robſon. ---- The like, where the queſtion was 
with the children of the ſecond marriage, as heirs of conqueſt. Stair, 
19th June 1677, Murrays contra Murrays. — And even a ſmall gra- 
tuitous bond to a child of the firſt marriage was ſuſtained againſt the 
children of the ſecond marriage, heirs of proviſion, tho' the grantee 
was otherwiſe provided; which was conſidered as a rational deed, and 
not done in 2 = of the obligation of conqueſt, Stair, gth Fe- 
bruary 1669, Cowan contra Young. — In like manner, a deed grant- 
ed by a huſband to his ſecond wife, declaring, That tho' the marriage 
ſhould diſſolve within year and day, the contract, by which ſhe was 
provided to a jointure of 750 merks, ſhould ſtand good for 600 merks 
yearly, was found a rational deed, and effectual againſt the heirs of the 
firſt marriage, who in their mother's contract were provided to the 
conqueſt during the marriage. Stair, 16th, Dirleton, 2oth June 1676, 
Mitchel contra Children of Littlejohn. — And a provifion of lands 
within three chalders of victual to a ſecond wife EY children, was ſu- 
ſtained, tho' acquired during the firſt marriage, the heir of the firſt 
marriage, who was creditor in the clauſe of 9 being otherwiſe 
competently provided. Stair, 3d January 1679, Gibſon contra Thom- 
ſon. — And a man, in his contract of marriage, being obliged © to 
te provide his conqueſt to himſelf and wife in conjunct- fee and life- 

rent, and to the heirs of the marriage; which failing, the one 
* to his heirs, and the other half to her heirs; and there being a 
conſiderable conqueſt, but no bairns of the marriage, the Lords found 
a proviſion of the faid conqueſt in favours of the children of a ſecond 
| marriage, was a rational and effectual deed, and therefore ſuſtained the 
| ſame againſt the wife's heirs. Stair, 1ſt and 21ſt December 1680, 
| Anderſon contra Bruce, — A clauſe of conqueſt in a contract of mar- 
| riage being to the children thereof, and one daughter only exiſting, 
| who had alſo only one daughter by a firſt marriage, and marrying a- 
1 gain, and the grandfather making that grandchild his univerſal lega- 
1 tary; in a competition betwixt this grandchild and her mother, the 
Lords ſuſtained the univerſal legacy, and found, That the clauſe of 
conqueſt did not reſtrain the granter, but that he might even by teſta- 
| m ent 
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ment legate his goods to his grandchild, ſeeing the daughter had been 
competently provided by him in her firſt contract of marriage, and 
that the deed was not wholly gratuitous but rational. Fountainhall, 
7th July 1698. pple, . January 1699, Cuming contra Ken- 
nedy and her hu . —— But a man who was bound in a ſecond con- 
tract of marriage, to provide the conqueſt to the children of the a 
having in his teſtament made the whole children of both marriages his 
univerſal legatars, this being a mere gratuitous deed, altering the order 
of ſucceſſion, was found not good againſt the clauſe of conqueſt. Stair, 
19th June 1677, Murrays contra Murrays. 


A DavcnTER, by her contract of marriage, being provided to Proviſions to 
be a bairn in the houſe at her father and mother's deceaſe, her proyi- Shantel, when 
ſion was found payable at the father's deceaſe, altho' the mother was fo, When a 
ſill alive, notwithſtanding of the above clauſe, and that becauſe ittermof _ 
could not be in pendenti in the mean time till the mother ſhould die, id. 
and that the mother had no right thereto, being preſtable out of that 
part of the goods which belonged to the defunct, after ſeparation of the 
wife's third. Durie, 8th February 1622, Finlayſon contra Veitch. — 
A man having obliged himſelf to provide 4000 merks to himſelf and 
his wife in conjunct- fee and liferent, and to the children of the mar- 
riage in fee, and to pay the money to the children the next term after 
their mother's deceaſe ; ſhe predeceaſing, the children purſued their 
father for payment. Alledged for the defender, That the proviſion 
to pay the 4000 merks to the purſuers the firſt term ſubſequent to their 
mother's deceaſe, ſuppoſed her to be the ſurviver, and was not in- 
tended as a renounciation of the father's conjunct- fee; the Lords found 
the father had the liferent of the ſum during his life. Harcus, (Con- 
tracts of Marriage) February 1687, Irvine contra Irvines. 
The terms of a contract of marriage ws That the children thereof 
ſhould get payment of ſuch a ſum upon the death of the firſt deceaſer; 
and the mother dying firſt, ſo that none could validly diſcharge the 
father, who was the children's adminiſtrator ; upon a purſuit againſt 
him, at the inſtance of the children and their uncle, at whoſe * ape 
execution of the contract was appointed to paſs, the Lords thought it 
not fit to looſe the filial dependence on parents; yet, in reſpect of the 
conception of the contract, they decerned to ſecure that ſum to the 
children with the annualrent thereof, with power to retain in the firſt 
place for their future education and aliment. Fountainhall, ad July 
1696, Hamiltons contra Hamilton. — Anderſon brewer having, in 
his contract of marriage, become bound betwixt and Whitſunday then 
next, to lay out 6000 merks of his own ſtock, and other 6000 merks 
| payable to him in name of tocher, upon land or other ſufficient ſecu- 
rity, to himſelf and ſpouſe in conjunct-fee and liferent, and to the 
children of the marriage in fee ; and ſoon after the term being charged 
to implement, ſuſpended upon this reaſon, That however the clauſe 
was conceived, it could never be the intention of parties, that he ſhould 
be bound to lay out his whole ſtock upon land, and thereby render 
him unable to carry on his buſineſs, or even to live comfortably, far 
- leſs to make any conqueſt, which yet was in view, becauſe it is alſo 
provided to the children of the marriage; the Lords were ſenſible, that 
the demand was rigorous, but they would not take it upon them to re- 
Iieve the ſuſpender againſt an expreſs obligation, and therefore found 
Vor, II, 4 C IE 
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. 3 orderly proceeded. June 1727, Anderſon contra An- 
| erſon. | 
| 2de, When TT being provided in a contract of marriage, That if the wife 
| —_ ſpe- pened to de 8 children, the half of the tocher ſhould 3 
— father, his heirs and affignies, and the huſband, on his part, having 
| become bound to add a certain ſum to the tocher, and to imploy the 
whole on land or annualrent fo himſelf and ſpouſe in conjunt-fee and 
liferent, and to the heirs of the marriage; which failing, to the husband's 
hetrs, upon the proviſions and conditions always above mentioned; the 
caſe having exiſted, the queſtion occurred as to the time of the return, 
it being contended, that it ſhould be at the wife's deceaſe, becauſe no 
term of payment was expreſſed, and therefore 2 die debetur; the 
Lords found the huſband ought to liferent the ſum. Fountainhall, 19th, 
Dalrymple, 2oth January 1699, Duncan contra Smeiton. — A man 
being bound, by his contract of marriage, for the tocher received, to 
ſtock and ſecure to the children of the marriage a certain ſum; and 
there having been only one daughter of the marriage, and he being 
married again ; in a purſuit at the inſtance of the daughter and her 
huſband againſt the father, for implement of the contract of marriage, 
only to take effect at his deceaſe : The Lords confidering, That if 
this contract had nominated perſons, at whoſe inſtance execution might 
paſs, they could have charged for implement ; but the father here be- 
ing a merchant, and reſerving to himſelf, not only a power of admini- 
ſtration, but of diſpoſal for carrying on his trade, and that it was not pre- 
tended he was vergens ad inopiam; therefore they refuſed to ſuſtain action 
againſt him during his life. Fountainhall, roth February 1709, Oli- 
nt and her huſband contra Oliphant. — A man who had received 
with his wife 8000 merks in tocher, having, in his contract of mar- 
riage, obliged himſelf, That if there ſhould be only daughters procreat- 
ed of that marriage, and he have no ſon of any ſubſequent marriage, 
that daughter ſhould ſucceed to 20000 merks, but if he had ſons, then 
ſhe ſhould have 8000 merks, half at her marriage or majority, and the 
other at his death, with a clauſe conſenting, That execution ſhould 
at the inſtance of 3 gone ph On &c. and the wife dying, and 
leaving only one daughter, and the marrying again, and removing 
his — and effects out of the kingdom, and the friends named ha- 
N ving charged him, and raiſed inhibition and arreſtment, the daughter 
79 78 being now married; the Lords were all clear of theſe two points, 
Imo, That the father, tho' as yet he had not a fon, ought to ſecure her 
in the fee of the 8000 merks, provided to her in the event of his ha- 
| ving a ſon by another marriage, ſeeing he had transferred his domicil 
| and retired his effects. 2do, That he ought to find caution to her for 
| the annualrent of the 4000 merks as the firſt moiety due to her at her 
| marriage, and whereof the term of payment was now come. Foun- 
tainhall, 2d July 1709, Hay contra Hay. A min in his contract 
of marriage, having obliged himſelf to take all the conqueſt during the 
marriage to the children thereof in fee ; and he having married a fecond 
wife, and one of the two children of the firſt marriage purſuing him 
for the half of the conqueſt, reſerving his own liferent ; the Lords re- 
fuſed to ſuſtain any proceſs at this daughter's inſtance, either for pay- 
ment of the = , or ſo much as for liquidation, during the 8 
life; becauſe ſuch proviſions being but mere deſtinations, the father re- 
ining fiar, is not deprived of his fee by the diſſolution of the mar- 
| rage 
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riage, to be reduced to the ſhape of a liferenter, his fee remains with 
him for life, with power of conſequence to exerce all acts of property, 
that are not in defraud of the proviſion of conqueſt ; for which reaſon 
the conqueſt is not to be conſidered at the time of diſſolution of the 
marriage, but at the time of the father's death ; ſo that if there be no 
conqueſt then, or if he ſhall have diſpoſed upon it all, they would have 
nothing tocrave. Falconer, 7th, Fountainhall, 27th November 1684, 
Anderſon contra Simpſon. Fountainhall, 24th February 168 5, Cruik- 
ſhank contra Cruikſhanks. — Upon the ſame footing, a rational pro- 
viſion granted to a ſecond wife, was found effectual againſt the chil- 
dren of the firſt marriage, who, in their mother's contract, were pro- 
vided to the conqueſt during the marriage. Stair, 16th, Dirleton, 2oth 
June 1676, Mitchel contra Children of Littlejohn. 


WILLIAM CRAIK in his marriage contract, became bound to provide what under- 
and ſecure himſelf, and the heirs-male to be procreated of the marriage, — x — 4 
in certain lands therein named; and further, That he ſhould not alter , 
the foreſaid proviſion and deſtination of ſucceſſion, conceived in favours 
of the hetrs-male of the marriage; after the diſſolution of the 3 
by the death of the wife, William Craik having but one ſon of the 
marriage, Adam, and one daughter, Jane, made a ſettlement of his e- 
ſtate in favours of his only ſon, and the heirs-male of his body (in terms 
of the foreſaid contract of marriage) which failing, to the heirs- male of 
his own body; which failing, to his daughter and the heirs-male of her 
body; which failing, to the heirs- female of his ſon's body; and which 
failing, to his own heirs and aſſignies whatſomever, and the ſettlement 
contains the following proviſions, * That it ſhould not be underſtood 
eto debar any of the heirs of tailzie from granting reaſonable pro- 
e viſions to wives and children, or to contract debts for juſt and one- 
e rous cauſes, but that they ſhould have nowiſe liberty to diſappoint 
© the courſe of ſucceſſion, by contracting debts unneceſſarily, or ma- 
&© king deeds or conveyances in prejudice thereof. Adam having raiſ- 
ed a reduction of his father's ſettlement, upon this ground, That by the 
contract of marriage the father was bound to ſettle the ſucceſſion of 
the eſtate upon him the heir-male of the i and conſequently 
upon his heirs whatſomever; and therefore was debarred from prefer- 
ring his own daughter to his ſon the purſuer's daughter; the Lords 
found, That the proviſion in the contract of marriage —_ only to the 
heirs-male of the marriage, the father was at liberty to make ſuch ſub- 
ſtitutions as he thought reaſonable. 7th December 1728, Craik contra 
Craik. — Gordon of Auchline who ſtood bound in his contract of 
marriage to reſign his eſtate in favours of himſelf, and the iſſue of the 
marriage, did, thereafter, execute a tailzie with clauſes prohibitive and 
irritant to himſelf in liferent, and, after his deceaſe, to Alexander Gor- 
don, his eldeſt fon, heir of the marriage, alſo in liferent, and to the 
heirs-male lawfully to be procreated of his body ; which failing, to 
James Gordon his ſecond fon, and the heirs-male of his body ; which 
— to the heirs-male of the tailzier's body of any other marriage ; 
which failing, to the heirs-female of his body, &c. James Gordon, 
now of Auchline, in the right of the heir of the marriage, raiſed a re- 
duction of this tailzie, inſiſting, That no father, who ſtands bound by 

contract of marriage to reſign his eſtate in favours of himſelf and the 
iſſue of the marriage, can tailzie that eſtate with clauſes prohibitive and 
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irritant, in regard he is under obligations to make the eſtate not only to 
deſcend to the iſſue, but that it ſhall deſcend tanguam optimum maxi- 
mum, and conſequently not under irritant and reſolutive clauſes, by 
which the iſſue would not be fiars, but liferenters of that eſtate. In the 
ſecond place, That abſtracting from the general point, this particular 
entail was an irrational deed and fraudulent, tending to evacuate the 
deſtination in favours of the heir of the marriage. Upon this head it 
was obſerved, That the eſtate was ſmall, burdened moreover with a 
liferent and conſiderable debts ; 2dly, 'That the heir was not impower- 
ed to charge the eſtate with a ſhilling to redeem him from flavery ; zdly 
That the heir had no power to provide wife or children ; 4thly, That 
the heir-male of the marriage was cut out and made a liferenter, and 
the heirs-female of the marriage poſtponed, even to the youngeſt daugh- 
ter of the maker of the tailzie, contrary to the proviſion of the contract, 
which is in favours of the heirs of the marriage. The Lords did not 
determine the general point, but with reſpect to the particular qua- 
lifications inſiſted on they found, That this tailzie was not conſiſtent 
with the proviſions in the contract of marriage; and therefore reduced 
the tailzie. 11th December 1731, Gordon of Auchline contra Chri- 
ſtian and Barbara Gordons. ---- An eſtate being provided in a contract 
of marriage to heirs whatſomever of the marriage ; of the marri 


there exiſted two ſons, and the father, while the eldeſt fon = 


yet minor, made a ſettlement of his eſtate upon him, and the heirs- 
male of his body, which failing, to the ſecond ſon and the heirs-male 
of his body, &c. upon which infeſtment was expede ; the eldeſt fon 
died before his father, leaving a daughter behind him, but without ac- 
cepting of the diſpoſition ; in a competition betwixt the heir-female 
and the heir-male, it was contended for the heir-female, that ſhe was 
heir of the marriage, and that the father had it not in his power arbi- 
trarily to diſappoint the marriage-ſettlement. Anſwered, 'Tho' the el- 
deſt ſon cannot, ſtrictly ſpeaking, be heir of the marriage while his fa- 
ther is alive, ſeeing he may die before his father, and ſo never be capa- 
ble of ſucceeding ; yet it is received in our law, That a father may 
implement the obligations he comes under in his contract of marriage, 
by diſponing in favours of the heir expectant of the marriage, and the 
contrary doctrine would be highly prejudicial to the heirs of the marri- 
age, ſeeing it would exclude the father from making a ſettlement upon 
them during his life. 24, A proviſion to heirs whatſomever of the 
marriage, is not the ſame with a proviſion to the heir-male of the mar- 
riage ; the laſt points out a particular perſon, the other is rather nega- 
gative, barring extraneous heirs, but leaving the father intra familiam 
to prefer one to another, eſpecially males to females, agreeable to the 
ordinary courſe of law, Replied to the firſt, Such ſettlement may be 
effectual in law, where the heir of the marriage ſurvives the father; be- 
cauſe this would be implement directly in the terms of the contract; 
but a diſpoſition in favours of the heir expectant of the marriage, is not 
implement of the contract, ſeeing it is not in favours of the heir of the 
marriage, but of one who never was heir; and were this doctrine to 
hold, it would open a door to evacuate obligations in contracts of mar- 
riage however ſtrictly conceived ; the father would have no more ado, but 
the moment his ſon was born, to ſettle the fee upon him, with a power 
to alter, and naming ſuch ſubſtitutes as he had amind, excluding poſſibly 
the whole other heirs of the marriage ; as he has a thouſand chances to 
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one that the infant ſhall not ſurvive him, he has all theſe chances for him 
to diſappoint the obligations he came under in his marriage contract. To 
the ſecond, a proviſion to heirs whatſomever, points out the purſuer juſt as 
directly as it had been to the eldeſt fon to be procreated, and the heirs 
of his body, and the granter ought to have no power to prefer the heir- 
male to the heir-female in this caſe, more than he has to prefer the 
ſecond ſon, when the proviſion is to heirs-male of the marriage. The 
Lords found, That the contract of _— was ſufficiently implemen- 
ted, by the father G—_ his lands to his eldeſt fon, and his heirs- 
male, &c. and therefore preferred the heir male to the purſuer, heir- 
whatſomever of the marriage. 7th January 1737, Trail contra Trail. 
A father having granted an aſſignation to his daughter, the only child 
of the — in implement of his contract of marriage, by which 
he was bound to imploy that ſum in favours of the children of the 
marriage, which Pp - in-favours of himſelf, his heirs and aſſigneys, 
but with this expreſs clauſe, That in caſe ſhe ſhould die without heirs 
of her body, he, per verba de preſents, aſſigned the ſubject in favours 
of his er; and the daughter having legated the ſubject after her 
age of 14, the Lords preferred the brother. Harcus, (Contracts of 


Marriage) February 1683, Bonar contra Arnot. Falconer, 
22d February 1683, obſerves the deciſion as if the contrary had been 
found. 


A Ma obliged in his contract of marriage to imploy a ſum upon 
bonds, annualrent or other ſecurity, and take the right to himſelf and 
ſpouſe in liferent, and to the children of the marriage in fee, was found 
not to ade implemented the contract by taking rights in the terms a- 
foreſarg to a lodging in a burgh bought by him, eſtimated by know- 
ing perſons to be worth ſo much. Forbes, 2gth December 1710, 
Hay contr# Hay. But in reſpect the contract bore, that the ſecuri- 
ty to be taken for the money ſhould be ſuch as he thought ſufficient 
at the time; the Lords found the tenement to be ſufficient ſecurity, 


Forbes, 18th January 1711, inter eoſdem, 


AN obligation in a contract of marriage, to provide a certain ſum. p,yers 
to the granter and his ſpouſe in conjunct- fee and liferent, and to the gower of dh 
children of the marriage in fee, implies a diſcretionary power in the gran- — 
ter to divide the ſubject among his children, giving to one more and dren the ſub- 
to another leſs. Forbes, 19th July 1706, Edmonſton contra Edmon- )**: provided 
ſton. In a proviſion of ſums, lands, and conqueſt, to children, in a * 
contract of marriage, the Lords found, That the father had a power of 
making an unequal d iviſion of the ſums, lands and conqueſt amongſt 
the children of the marriage, but that he could not totally ex- 
clude any of them, without a cauſe, from a ſhare thereof. gth Janu- 
ary 1728, Dowie contra Dowie. Ingroſſed in the deciſion Home, 

a ebruary 1728, Henderſon contra — a contract of 
marriage, tho' the eſtate be provided to the heir of the marriage, the 
father has a diſcretionary power, upon rational conſiderations, to paſs 
by the heir, and give the eſtate to another ſon of the marriage. Home, 
Toth uly 1724, Douglas contra Douglas. Colonel Campbell being 

und in his contract of marriage to ſecure the ſum of 40,000 merks, 
and alſo the conqueſt during the marriage, to himſelf and ſpouſe in con- 
junct- fee and liferent, and to the children to be procreated of the marriage 
in fee, did purchaſe the eſtate of Burnbank during the marriage, taking 
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the rights thereof to himſelf, his heirs and aſſigneys, upon death- 
bed, Sid execute a deed, ſettling both the —— 2 e- 
ſtate upon his eldeſt fon, with the burden of certain proviſions in fa- 
vours of the younger children; in a reduction of this ſettlement, at the 
inſtance of the younger children, it was pleaded for them, That they 
were creditors per capita, each entitled to an equal ſhare; and ſuppo- 
ſing the father to have a power of diviſion, it was irrational to leave the 
whole to one, burdened with ſmall proviſions in favours of the reſt. 
It was pleaded in behalf of the defender, That an obligation gramed 
familiæ, makes the family, as a body politick, creditor, ſo as to re- 
ſtrain alienations extra familiam, but does not make each a creditor per 
capita, to reſtrain the father from giving the whole to any one he 
pleaſes ; the Lords found, That each of the children are entitled to a 
ſhare in the ſpecial ſum and conqueſt, but that the father had a 
power of diviſion of the ſum and conqueſt among his children in ſuch 
manner as might be found rational, and therefore that he might lawfully 
acquire a land eſtate, and take the rights thereof to his eldeſt fon, and 
might alſo diſpone his moveable eſtate to him, with the burden of ra- 
tional proviſions to his younger children, 16th December 1738, 


Campbells contra Campbells. 


PROVISIONS to children, how far ſafe againſt a raduction 
upon act 1621. See Bankrupt. 


BOND of provifion not effettual until delivery or death. See 
Delivery . C v 


NOT preſumed delivered of the date. See Preſumption, © 
WHEN underſtood delivered. See Preſumption. 


RIGHTS taken by parents in name of children, when revocable ? 
See Preſumption. 


7 


PROVISIONS in a contra of marriage, or otherwiſe, how 
Far they imply limitations upon the receiver, See Fiar abſolute li- 


mit ed, 


PUBLICK BURDEN. 

A WIFE being infeft in certain lands for an annuity of 2000 merks 

LAX. yearly, which ſum the huſband obliged himſelf to pay, infeft or 
not infeft, and to warrant the lands to be worth 2000 merks yearly, the 
annualrent was found liable for the publick burdens. Stair, 22d Ja- 
nuary 1668, Lady W y contra Ld, W y. — Found, 
That a liferent of an ann of money or victual due to a relict, was 
fubject to publick burdens, n * _ there 
be a perſonal obligement to pay. Harcus, erents anuary 
1688 Lads Elſhiels contra Ld, Elſhiels, — The like, Harcus, (Con- 


tracts 
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tracts of Marriage) February 1686, Lady Samford contra 
Tenants, Fountainhall, 14th December 1704, Lumiſden contra Ro- 
bertſon. 

Tux feu- du ble to the ſuperior, being truly part of the rent 
of the lands, che Pudel burdens and ceſs muſt be born by the ſupe- 
rior and vaſſal in proportion to their ſeveral intereſts. Fountainhall, 
25th February 1696, Treaſurer of Edinburgh contra Feuars of Burrow- 
muir. Fountainhall, th December 1693, Feuars of Kinroſs contra 
Sir William Bruce. A feu-duty reſerved by the Sovereign in a char- 
ter of lands of his property, was found not liable to ceſs after diſſo- 
lution thereof from the crown in favour of a ſubject. Forbes, 13th 
July 1711, Duke of Montroſe contra Feuars of Kirkpatrick, 
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PU BLICK OFFICER. 


OMMISSARIEs have no power to name their clerks and pro- who have 
curator-fiſcals, but only the biſhop within his own dioceſs, and a fen See 


3 c. 


commiſſion given to a commiſſary to admit procurators and other mem- 


bers of court, does not _— im to name theſe officers. Durie, 12th 
July 1627, Biſhop of Galloway contra Inglis. Found, That an he- 
ritable ſheriff, not having an expreſs power in his charter to nominate 
ſheriff-clerks, has no right to diſpoſe of the office, but that the 
ſame belongs to the ſecretaries of ſtate. Fountainhall, Forbes, 17th 
uly 1705, Duke Athole contra Earl Eglinton, — The Lords found, 
hat the Lord Lyon, has a gown of naming his clerks during their 
lives. 5th July 1728, Lord Lyon contra Erſkine. — In whora the 
wer of re the ſefſion-clerk and præcentor lies. See a0th Ju- 
* Kirk-ſeſſion of Linlithgow contra Magiſtrates. 


OL 1PHANT having obtained from the Clerk Regiſter a grant of Grant of a 
the office of clerk of ſeſſion to himſelf, and his eldeſt ſon nominatim af- _ office 4 
ter his deceaſe; and this grant being challenged, quoad the ſon's right, one life, 
by a ſucceeding Clerk Regiſter, the Lords unanimouſly found the fon 
had no legal right by the gift; for if this were once allowed, the office 
of a judge of the court of ſeſſion might come to be entail'd as well as 
that of a clerk. Fountainhall, 1 5th December 1693, Lord Tarbat contra 


Oliphant of Langtoun. 


MoncRi1ee of Redie having the King's gift, impowering him for But the pow: 
ever to preſent one of the macers of ſeſſion; it was objected, Imo, -&, 15 
That the ſame was null, ſeeing beneficium non vacans nequit conferri given in perpe- 
by analogy of the act 23, parl. 1567; the Lords repelled this objection, *. 
becauſe a power of preſenting is a different thing from an actual pre- 
ſentation ; and if this was ſuſtained, a right of patronage would ly un- 
der the fame ns” ag" 2do, they repelled the objection, That Redie's 
gift was null on the act 69, parl. 1587, that his majeſty's caſualties 
ſhall not be given away in great ; for they thought the King might 
lawfully annex the preſentation of the macers to the judicatory of the 

4D 2 ſeſſion 
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ſeſſion for ever; and if ſo, why not to one man, which, tho' inconve- 
nient, was not unlawful ? Fountainhall, 24 February 1693, King's 
Advocate contra Moncreif of Redie. 


A delaga= Nor WIT HST AN DING the rule, That delegatus non poteſt deleva- 
peck pet dee re, the Lords ſuſtained a gift of under-clerkihip of . bits res. 4 
the granter's life, it being the conſtant cuſtom. eſtabliſhed, for the 
clerk of the bills to grant ſubcommiſſions, tho he had no power to 
delegate. Falconer, 12th February 1684, Wedderburn contra Oli- 
phant. A clerk of chancery was found to have no power by his 
commiſſion to delegate a ſubſtitute, and therefore was ordained to ex- 
erce the office by himſelf or his ſervants, for whom he ſhould be an- 


2 Home, December 1681, Hog contra Sir William 
er. 


plurality of A G1FT by a biſhop, of the office of commiſſary clerk, falls, when 
office. the ſame perſon is named commiſſary. Durie, 12th July 1627, Bi- 
ſhop of Galloway contra Inglis. 


No depriva= A SCHOOL-MASTER in a royal burgh, whoſe admiſſion bore nei- 
2 _ ther during pleaſure nor ad vitam, found not to be removeable arbitra- 
reaſonable rily at the magiſtrates 22 but that for any juſt and reaſonable 
cauſe, cauſe they might, without neceſſity 4 condeſcend upon any malver- 

ſation. Fountainhall, le, 18th January 1710, Magiſtrates of 
Montroſe contra Strachan A "I EN 128 


Ground of A PRINCIPAL clerk who had a power of deputation, being inſol- 
deprivation. vent and denounced rebel, this was not found to annul his right, or 
make him fall from his office, it having all along been managed by a 
depute, tho it was argued, That the principal clerk not having perſo- 
nam andi in judicio, his depute could not fit for him who could 
not fit himſelf Stair, 6th February 1666, Archbiſhop of Glaſgow 
contra Logan. — A ſherift-depute being denounced at the horn, this 
was not found to exclude his ſubſtitute. Stair, gth June 1681, Keith 
contra Earl Southeſk. — The clerk to the notaries, by his office, is 
bound to call in and keep the prothocals of notaries, which, being ſpe- 
cial in his commiſſion, and wholly neglected by him for many years, 
Ee was found a malverſation to infer deprivation. Stair, 19th Feb 
1680, Clerk Regiſter contra Primroſe. — A having been 
one of the clerks in chancery by the director, to whom he paid a valu- 
able compoſition for the poſt, and being ſoon thereafter turned out of 
his office by the director himſelf, upon ſome alledged malverſations, 
but without the ſentence of any judge, the Lords, in a declarator at 
the clerk's inſtance againſt the director, reponed the clerk to his office, 
and ordained the director to receive him. Home, December 
1681, Hog contra Sir William Ker. A. declarator was ſuſtained at 
the archbiſhop of Glaſgow's inſtance, concluding, that commiſſaries, 
ſuch as are not valified,* nor able to judge according to law, may be 
deprived by the biſhops. Stair, 14th February 1666, Archbiſhop of 
Glaſgow contra Commiſlary of Glaſgow. — The fame, Stair, 22d 
February 1666, inter egſdem. 
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T; | 
Tur director of the chancery may recal commiſſions granted by Who re- | 
| 


moveable at 


him, and put out his own ſervants at his pleaſure, Stair, 16th Janua- pleaſure ? 
ry 1680, Achiſon contra Ker. 


A Noraxx refuſing to ſerve a free liege in his office, may be pur- . Publickot- 
ſued to be puniſhed in his perſon and goods. Haddington, penult, Fe- blick ſervancs, 
bruary 1612, Innes contra three notaries in Elgin, 


Tur clerk of the bills having received a minor cautioner in a ſuſ- — ＋ 
nſion, who thereafter reduced the bond upon minority, and the bond publick ofi- 
* now alſo amiſſing, tho' it could Genity nothing, being reduced; cers. 

yet the Lords upon a complaint ordained the clerk to produce the prin- 

cipal bond of cautionry betwixt and a certain day, otherwiſe found him 

liable for the debt, becauſe there might be an atteſter on the back of 

the bond. Home, December 1681, Denholm ſupplicant. —The 

clerks of the bills having loſt a bond of cautionry in a ſuſpenſion, but 

getting the ſame renewed ſome years thereafter ; the Lords found, 

That they were no further liable than N for damages; fur- 

ther their Lordſhips ſuſtained this defence, That the time of grant- 

ing the ſecond bond, the cautioner was in no worſe condition than 

at the time of granting the firſt. Bruce's MS. 1oth July 1716, 

Deuars contra Clerks of the bills. ----The clerks of ſeſſion are liable for 

writs amiſſing out of their reſpective offices, without neceſſity to prove 

fraud or negligence againſt them : For the clerks who have the cu- 

ſtody of writs ought to exoner themſelves of their truſt, by a any 

caſus fatalis. 4th July 1735, Home of Slatehouſe contra M*Ken- 


zie and Juſtice, 


A arreſtment being looſed on inſufficient caution ; the Lords re- Where ſuf- 
fuſed a bill craving a warrant for commanding more ſufficient caution, — 
tho' they had granted it before in a like caſe; only here they re- inſufficient ac- 

rimanded the clerk of the bills. Fountainhall, 19th June 1678, — 19A 

Wilkie contra Moriſon. — The clerk to the bills refufing to accept 
of caution above exception in the looſing of arreſtments; application 
being made to the Lords, and trial taken by them how the arreſter's 
claims were founded, they thought it might be of dangerous conſequence 
to interpoſe, and judge as to the ſufficiency of caution offered, this 
being the peculiar province of the clerks; yet if the clerk ſhould refuſe 
cautioners above exception, no doubt they had power to overule them; 
therefore the Lords ordained the cautioner to be received. Fountain- 
hall, 18th February 1701, Temple contra Wallace of Ingliſtoun. — 
In a purſuit againſt the commiſſary clerk, at the inſtance of the defunct's 
creditors, for damages ſuſtained by his having received inſufficient cau- 
tion in a teſtament dative ; the Lords found, That caution muſt be 
taken by the commiſſaries and their clerks, and that the caution muſt be 
ſufficient, conſideration being had to the circumſtances of the parties 
at the time ; and therefore found it relevant againſt the defenders to 
make them ſubfidiarie liable, that the cautioner accepted of by them 
was inſufficient. 1ſt July 1737, the Ladies Margaret and Dorothea 
Primroſes contra the Commiſlary Clerks of Edinburgh. 


By act Jo. parl. 1469, and act 78th, parl. 1563, notaries muſt be | Formofad- 


mittiog Notas 
named an 8 


created by the King, and examined and admitted 2 ries, 
r 
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Lords; but an abuſe having crept in of applying to the court of ſeſſi 
to be admitted notaries, who any — 1 from the crown, this 


was rectified upon an application of the clerk to the admiſſion of nota- 
ries, and in time coming the clerks of ſeſſion were diſcharged to receive 
in any petition for any perſon's trial in order to admiſſion as a notary, 
unleſs there were preſented therewith, and lodged in the clerks hand, 
a preſentation ſigned by the clerk to the admiſſion of notaries, and 


under his Majeſty's Caſhet. 21ſt February 1738, Mr. John Crawford 
ſupplicant. 


Town-cleck A Town-CLERK is not a magiſtrate; and therefore he being char 


3 mag for performance of the town's obligation along with the magiſtrates, the 


charge was found null. Durie, 15th January 1624, Ld. Drumlanrig 
contra Bailies of Hawick. : 


__ 


PURPRESTURE. 


UILDING upon the high ſtreet of a burgh was found 
ſture, and that the building belonged to Ge King. Balfour, 


(Purpreſture) roth November 1 597, Cockburn contra Ramſay, 


QUAKER S. 


A LIBEL being referred to a quaker's oath, and he offering to 
declare the truth, as in the preſence of Gop, but refuſing to hold 
1 up his hand; or depone in the uſual terms, (by God) and the purſuer 

| refuſing to e of his declaration in that form; the Lords found, 

| That they could not diſpence with the formality, and therefore held 
| him as confeſt, - if he refuſed to depone in the manner introduced 
by the law and cuſtom of this kingdom. Fountainhall, 18th January 
1678, Tailfer contra Bartholomew Gibſon. 

UT thereafter, in the like caſe, a point being referred to the oaths 
of two quakers, and they refuſing to depone in the common form 
(by Gop himſelf) but offering to declare in theſe terms, (I ſolemnly de- 
clare, as in the preſence of God, and as I ſhall anſwer to Gop at the 

t day, I ſhall declare the truth) and further, offering to underly the 

egal puniſhment of perjury, if what they thus declared ſhould be redar- 
gued of falſchood ; * Lords found, That the formula offered was upon 
the matter an oath ; and therefore allowed them to depone in the terms 
thereof, there being many quakers who will not go that length. Foun- 
tainhall, 2oth November 1707, Hodge contra Gibſon and Miller. 
Tux ſolemn affirmation or declaration of a quaker in theſe words, 
(I do declare, in the preſence of Almighty Gop, the witneſs of the 
truth of what I ſay) was accepted by the Lords, inſtead of an oath in the 
uſual form, conform to the ſtatutes of England. Forbes, 26th Febru- 
ary 1710, Anderſon contra Forbes of Blackfoord, 


IN 
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Ix a ranking of creditors, the Lords allowed a quaker to give a de- 
claration upon the verity of his debt as equivalent to an oath. Forbes, 
29th January 1713, contra g 

Tur Lords ſuſtained a declaration upon faith and honeſty, emitted 
in Holland by anabaptiſts (whoſe religion does not allow them to take 


an oath) as equivalent to an oath. Forbes, 20th March 1707, Edins 
and Home contra Hunter, 


QUALIFIED OATH. 


A PURSUER having referred to the defender's oath, that he where che 

had given him a certain ſum on his promiſe to repay it, and the the qualified 

defender deponing and confeſſing, that he received the money, but ad- 92h el che 

ding, That it was in payment and ſatisfaction of as much due to him libel, 

by the purſuer, and that he never promiſed to repay it; the Lords 

found the quality intrinſick : For the quality here reſolved into 

a denial of the libel. Fountainhall, 10th November 1702, Aitken 

contra Finlay. — In a compt and reckoning, the receipt of 500 

merks being referred to the defender's oath, he acknowledged the ſame, 

but added, That the purſuer at that time was debitor to him, the de- 

ponent, in ſeveral ſums ; the Lords ſuſtained the article of 500 merks, 

and found the quality extrinſick, ſeeing the defender did not depone, 

that the money was given and received in ſatisfaction of theſe other 

debts. Dalrymple, 18th December 1703, Sinclair contra Sinclair, — 

A debitor in a bond having offered to prove payment by the creditor's 

oath, and the creditor having deponed, that his wife received from 

the debitor a certain ſum, owing to him by a third party, which the 

debitor had promiſed to pay; the Lords found the quality in the oath 

intrinſick ; and the ſum received by the wife, was found not imputable 

in payment of the bonds. Forbes, 27th November 1705, Sinclair 

contra Sinclair, ---- Yet in a purſuit upon a bill, an alledgeance being 

made for the defender of a partial payment, which was referred to the 

purſuer's oath, and he deponing, that he received L. 5 Sterling, but 

that it was in payment of a ſeparate open accompt ; the Lords found 

the quality extrinfick, and that the partial payment behoved to be ap- 

plied to the bill, unleſs the purſuer would inſtruct the open accompt o- 

therwiſe than by his own oath, notwithſtanding, That the alledgeance 

of partial payment was not proved, the oath reſolving into a denial 

thereof. February 1730, Cameron contra Danſkine. The like. 

Gosford, 6th January 1670, Reid contra Binning.---- A party purſu- 

ing his wife's father for the tocher, becauſe, tho' he had granted the 

receipt of it in the contract of marriage, yet that diſcharge was elici- 

ted, and given ſpe numerande pecuniæ, and this being only proba- 

ble /cripto vel juramento, and he referring it to the father's oath, 

who deponed, that it was communed, the ſaid clauſe granting the receipt | 

{ſhould be inſerted, but that the money was neither paid, nor promiſed | 

to be pu ſo that there could be no ſpes in the caſe ; the Lords aſſoil- | 

zied the father-in-law. Fountainhall, 2oth January 1685, 

contra . — A man upon oath being examined, whether the 
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money he lent out to a corporation belonged to another perſon, whoſe 
truſtee he was; and he confefling that the party (now dead) had, ſome 
while ago, lodged ſuch a ſum in his hands, but that afterwards he 
called for. it, and diſpoſed of it otherwiſe ; the Lords found the uality 
intrinſick. Fountainhall, 2oth February 1685, Home contra Goult. 
Is a proceſs for payment of a hogſhead of wine, referred to the de- 
fender's oath as reſting owing, and he acknowledging the receipt of 
the wine, but adding, That it was ſent him to be diſpoſed of, and that 
he ſold the fame at a certain price ; the Lords found the quality in- 
trinſick. Stair, Newbyth, gth December 1664, Learmont contra 
Ruſſel. —. A Bargain of wine being referred to the purchaſer's oath, 
and he having acknowledged the bargain, but deponing, That he re- 
fuſed to accept of the wines, becauſe they were ſpoiled and inſufficient ; 
the Lords found the quality of the oath to be intrinſick, and reduced a 
dean of guild's decreet finding it extrinſick. Home, January 1687, 
Trotter contra Clark. A bargain being referred to the defender's 
oath, he deponed, That there was ſuch a bargain as libelled, but that it 
was agreed to be perfected in writ, and that before the writings were 
rfected he did reſile; this quality was found intrinfick. Stair, 12th 
anuary 1676, Campbell contra Douglaſs Lauder inſiſted againſt 
Gibbon and Medina for payment of a certain ſum, as the price of 
goods furniſhed to them, and referred all to their oaths ; M Gibbon ac- 
knowledged the receipt of ſome goods, but adjected this quality, that he re- 
ceived them in conſequence of an agreement for teaching the purſuer the 
violin; Medina alſo acknowledged the receipt of ſome goods, with this 


| quality, that he got them in conſideration of pictures he was to draw of 


e purſuer and his Lady, that he had made ready canvaſſes and was 
ſtill willing to perform. The Lords found theſe - qualities intrinſick. 
January 1727, Lauder contra M Gibbon and Medina. | 
A SuM of money being referred to oath as reſting owing, the de- 
fender deponed, That he was once reſting the ſum by a ticket, but 
that the ticket was delivered back to him by the purſuer's wife, in ſa- 
tisfaction of the like ſum, owing to him by her firſt huſband ; the 
Lords found the quality intrinſick, and refuſed to put him to prove the debt 
due to him by the firſt huſband. In this caſe it — been ſuppoſed, That 
the wife's having her huſband's writ, preſumed a mandate to give it u 
to the debitor ; for otherwiſe, denying a libel uponan irrelevant =. 
is an indirect acknowledgement of it. Gosford, 6th February 1669, 
Brown contra Mitchel. _— A party bein Irr- for ſome money he 
was truſted to receive, and deponing, That he ſent it by another, and 
that he was impowered ſo to do; the Lords admitted the quality, re- 
ſerving action againſt that other. Fountainhall, gth November 1678, 
Gordon contra Chriſtie. 20 
AN apparent heir being purſued upon the paſſive title of intromiſ- 
ſion with his predeceſſor's writs, and having declared upon oath, That 
he meddled with no papers, ſave what were his own by aſſignation, 
which his predeceſſor had made to him of all his perſonal eſtate ; thus 
making himſelf judge of what belonged to him, and having owned 
his entring the cloſet, where all the defunct's writs were, without ei- 
ther the preſence or warrant of a judge, yet the Lords aſſoilzied the 
apparent heir, and refuſed to divide his oath. Fountainhall, 28th Ja- 
nuary 1698, Earl Airly contra Sharp. 
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RESTING owing of a merchant accompt, after the three years, be- Where reſt- 
ing referred to oath, and the defender acknowledging, that he received K 
the goods from the purſuer and his partner, and = the fame to the . — 
partner; the Lords found the quality intrinſick, for here the oath did if inrinlak 1 
not prove the libel reſting owing, on the contrary reſolved into a deni- 
al of the libel, conſequently the defender fell to be aſſoilzied. Foun- 
tainhall, 224 December 1702, Nicolſon contra Murray. — Vet, in a 
like caſe, where reſting owing was referred to the defender's oath, the 
Lords, tho' they ſuſtained a quality adjefted to the oath, of payment 
in money, they refuſed to ſuſtain a quality of ſatisfaction, by the = 
ſuer's accepting of goods in part payment, and found, That the delive- 
ry of the goods muſt be otherwiſe —— than by the defender's oath. 
Dirleton, 26th June 1675, Gilchriſt contra Murray. — But this qua- 
lity, That at receiving the goods, the purſuer agreed to accept of other 
goods in payment and ſatisfaction pro tanto, and that the deponent had 
accordingly furniſhed other goods to the purſuer, was found intrinſick, 
as being pars contractus. Fountainhall, 5th June 1711, Forbes con- 
tra Debitors of Craigy. — An accompt of furniſhing being referred 
to oath, the defender acknowledged the accompt, but added, That it 
was pactioned the drugs he furniſhed to the purſuer's family, extending 
to the ſum of , ſhould be allowed in part payment ; the Lords 
found the quality intrinſick, but that the defender's oath was not a 
conſtitution of his accompt, and allowed him a diligence to prove the 
fame by witneſſes. Fountainhall, 8th N 1707, Maitland con- 
tra Baillie. — In a purſuit for the rent of a houſe preſcribed q % 
modum probandi by witneſſes, and referred to the defender's oath, he 
having deponed, That it was not reſting, but that payment thereof 
was made by a third perſon's allowing the like ſum to the purſuer upon 
account thereof, which the deponent allowed to that third perſon at 
compting ; the Lords found the quality in the oath intrinſick. Forbes, 
6th July 1711, Clark contra Dallas. A claim for the price of 
ſheep preſcribed quoad modum probandi, being referred to the defen- 
der's oath, he acknowledged the bargain and price, but added, That 
ſome time after the bargain he paid the price to a third party by the 
purſuer's expreſs order ; the Lords Gund the quality Angel. 14th 
January 1737, Moffat contra Moffat, 


A DeB1ToOR ina forthcoming, to whoſe oath reſting owing was refer= What if the 
red, acknowledging that he was duea ſum of money by bond, but that he P? . iſ 
had paid a part thereof by certain bolls of meal, &c. this was not found an of chat nature, 
intrinſick quality, the debt being acknowledged due by writ, and therefore — * 1 
the exception only probable by the creditor s writ or cath. Stair, 21ſt No- beg 27 Wie 
vember 1679, Allan contra Voung. See a ſimilar caſe, Stair, 24th De- 
cember 1679, Home contra Taylor. A ſum of money being put bya man 
in his agent's hands to be expended upon his account, and reſting owing 
being referred to his oath, he acknowledged the receipt of the money, but 
added, That he expended the ſame upon his conſtituent's law-affairs before 
the ſeſſion, and in payment of his creditors; the Lords found the quality 
extrinſick, becauſe it was a part of his truſt to diſcharge himſelf by written 
documents, and the adjected quality would not have been probable by 
witneſſes. Forbes, 23d December 1707, Brown contra Dow. — In a 
tutory accompt, a relict, as tutrix to her ſon, being ordained to de- 


pone upon the charge given in by the purſuer, and ſhe refuſing, unleſs 
Vol. II. FY #+ Fe , ſhe 


298 Qualified Oath. 


ſhe were alſo allowed to d upon the diſcharge; the Lords found, 
That ſhe ought to inane Gable _ the charge without any quality, 
and that having deponed, ſhe might give in her diſcharge al prove 
the ſame; for a tutor ought to have inſtructions of diſcharge, and no 
other proof can be ſuſtained ſave his party's oath. Newbyth, 15th 
November 1665, Cant contra Lochs. | 


I. poſſeſſion preſumes property in moveables, a libel concludin 


irrelevant. reſtitution upon intromiſſion with moveables, cannot be relevant, 
the purſuer qualify quomodo defirt poſſedere ; and therefore, when ſuch 
a libel is referred to the defender's oath, he may either object to the re- 
levancy, or ſet forth the title of his intromiſſion, and proteſt for a qua- 
lified oath, which will be ſuſtained to him. Stair, 3d February 1672, 
Scot of Gorrinberry contra Elliot. Upon this footing intromiſſion 
with corns being referred to a party's oath, and he proponing, That he 
had lawfully poinded them, the Lords found, That the party might de- 
pone upon his exception, and refuſed to burden him with producing 
the ground of debt or diligence. Durie, 1oth July 1632, Lord Fen- 
ton contra Drummond. — And intromiſſion with moveable ſubjects 
being referred to oath, that they were freely gifted, was found an in- 
trinſick quality. Durie, ibid. Forbes 5th January 1710, Mortimer 
contra Archibald. The price of a horſe delivered to the defunct be- 
ing claimed againſt his executor, and the delivery referred to oath, the 
executor deponed, That the horſe was given to the defunct in ſatisfa- 
ction of debt; the Lords ſuſtained the quality as intrinfick, Forbes, 
24th June 1708, Pringle contra Manderſton. | 
The ſame was found with regard to an intrometter with a ſum be- 
longing to the purſuer, the defender deponing he had the purſuer's or- 
ders to uplift for payment of a demand he had upon purſuer ; 
tho' here there was not par ratio for — the quality intrinſick, be- 
cauſe intrometting with money does not preſume a title. Fountainhall, 
14th November 1677, Edgar contra Ewing. 
Bur as — with a party's moveables, after his deceaſe, 
will not be preſumed to be upon a title, becauſe poſſeſſion in that caſe 
does not preſume property, vitious intromiſſion being referred to a de- 
fender's oath, and he acknowledging -that he got the goods from a 
third party, who had a diſpoſition from the defunct, the quality was 
not reſpected, ſeeing he did not produce the diſpoſition. Narr, 29th 
November 1679, Irvines contra Kilpatrick. 


7 As chyrographum apud debitorem præſumitur ſolutum, therefore 


in an exhibition of a bond againſt the debitor as haver, he may either 
object to the relevancy of the libel, or adje& any relevant cauſe, ſuch 
as payment or donation, to qualify how the bond came to be retired by 
him; and in the preſent caſe the defender qualifying in his oath, That 
the bond was given him up by the defunct, upon condition that he 
ſhould be at the expence of her funerals, which he carefully performed; 
the Lords found the cauſe of retiring intrinfick, but that the defen- 
der behoved to prove the condition implemented otherwiſe than by his 
__ Fountainhall, 13th November 1702, Walker contra 
Clar 


No excepti- 


on will be ſ- A DEFENDER ſued for the price of a horſe, deponing, That he 
repeat li. bought the horſe for L. 24 Scots, and afterwards delivered a cow 1 


tiſconteſtation. 


_——— „ is — 


the purſuer, which he accepted in ſatis faction of the price of the horſe, 
the Lords found, That if the acceptance of the cow had been a part 
of the original bargain, or if the defender had deponed upon payment, 
tho' ex poſt facto, in money, which was the natural performance of 
the bargain, the quality would have been intrinſick, but being the ac- 
ceptance, ex poſt facto, of a cow for the price, which was in effect a 
new bargain of ſale, that the quality was extrinſick, and behoved to be 
. Here the defence being ſatisfaction and extinction, was plain- 
y an intrinſick exception, eliding the preſumption of reſting owing ; 
but the ground of the deciſion has been, that the exception ought to 
have been proponed at litiſconteſtation, and a relevancy ſuſtained upon 
it, if which had been, it is ſcarce to be doubted but the defender would 
have been allowed the benefit of his own oath to prove his exception, 
in the ſame way as he would have been allowed the benefit of the 
purſuer's witneſſes, had a proof prout de jure been choſen ; and the 
act of ſederunt 7th December 1613, favours this opinion, and 
there is reaſon for it; where a bargain is made before witneſſes, it will 
naturally occur to call the ſame or other witneſſes to the performance, 
but where the defender is the only witneſs by whom the bargain can 
be proved, he will not think of calling any other witneſs to the per- 
formance. Stair, 3d January 1674, Gordon contra Cuſigne. — In a 
ſs for damage againſt the cautioner in an indenture, occaſioned 
rough the apprentice's diverting from his ſervice, the apprentice his 
having diverted, being referred to the cautioner's oath, and he having 
declared with a quality, That the maſter had beaten and put away the 
boy, the Lords „That the quality being, ſuper facto alieno, did 
reſolve in an exception, which he ſhould have proponed, and could 
not be proved by his own oath. Here to elide the alledgeance that the 
apprentice had diverted, it was obviouſly relevant to anſwer, that it was 
by the maſter's fault ; but this anſwer ought to have been proponed 
at litiſconteſtation, and admitted to proof. Dirleton, 6th November 
1667, Fife contra Daw, In a purſuit by a failor againſt a ſkipper 
for his wages, both the ſervice 2 being referred to the defen- 
der's oath, and he acknowledging the ſame, but aFeQing in his oath divers 
inſtances of the purſuer's unfaithful and undutiful ſervice, the Lords decer- 
ned for the wages confeſſed, and found the qualities extrinſick, reſerving 
the maſter action for liquidating his damages againſtthe purſuer, asaccords, 
upon his malverſations; for theſe facts ought to have been proponed before 
litiſconteſtation, and as they were relevant, ſeeing the libel was referred 
to the defender's oath, he ought to have proteſted for a qualified oath, 
Fountainhall, 12th December 1699, Workman contra Young. 

IT being objected againſt a bond which was made the ground of a 
purſuit, That it was null, as wanting witneſſes ; and the purſuer re- 
ferring holograph to the defender's oath, he acknowledged the fact, 
but added, that he had paid the debt many years ago; the Lords re- 
jected the quality as extrinſick ; For this exception could not be pro- 
ved when it was not admitted to proof; beſides, as a holograph bond 
is good in law, and proves the debe to be reſting owing, without the 
aid of any preſumption, nothing was wanting to complete the proof 
but to make out that the bond was holograph. Durie, 1ſt July 1624, 


Kinlochie contra Lord Conſervator. Forbes, 2oth June 1705, Grant 
contra Anderſon. — It is otherwiſe where the bond is not holograph, 
the defender is not bound to depone /impliciter upon' the verity of the 
F 2 ſubſcription, 
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Compenſa- 


tion extrin- 


ſubſcription, becauſe a bond without witneſſes not holograph, tho' it 


may be a true deed, is held not to be probative ; therefore the defen- 
der may chuſe either to plead, that it is not relevant to refer the verity 
of the ſubſcription to his oath, but that the debt muſt be proved reſt- 
ing owing, or, which comes to the ſame, he may acquieſce in the 
reference to oath, with liberty to depone in the ſame manner as if 
reſting owing were referred to his oath. Durie, 11th Feb 1634, 
Caſſinbro contra Irvine. But where the verity of a ſubſcription is 
referred to oath, the defender acknowledging the ſubſcription, is not 
allowed to add this quality, That he had paid the debt ; becauſe this 
reſolving into an exception, ought to have been proponed before litiſ- 
conteſtation, and a qualified oath proteſted for. Durie, gth February 
1631, Barrens Dutchman contra Hutchiſon. ---- As a bond of provi- 
fion is virtually a delivered evident, and effectual ipſo facto upon the 
ter's deceaſe, an exhibition of ſuch a bond being purſued againſt 
e relict, and the ſame referred to her oath, an adjected quality, 
That the bond was delivered to her by her huſband to be cancelled, 
was not ſuſtained ; for the defender ought to have proponed this al- 
ledgeance in order to have it ſuſtained relevant, which would have in- 
ferred an acknowledgment of the libel, after which the defender 
would have been left to prove her exception the beſt way ſhe could be 
ſerved ; but when her having the writ was found fmphciter relevant, 
no more was neceſſary but to prove the fact in order to have decreet. 
Fountainhall, 2d July 1712, Forbes contra Lady Culloden. 


A Hovse rent, which was the ground of the purſuit, being refer- 
red to the axe oath, he acknowledged the debt, but added, that he 
had furniſhed wine to the purſuer to a certain extent ; this reſolving 
into an extrinſick exception of compenſation, and which was conſiſtent 
with his reſting owing the debt purſued for, it was found, That the 
purſuer had proved his libel, vi. That the houſe rent was reſting 
owing, and therefore decerned for the ſame, leaving the defender to 
follow out his ground of compenſation as accords. Spotiſwood, (Pro- 
bation by oath) 2gth July 1628, contra Simpſon. ----"The 
like. Fountainhall, 5th June 1697, Borthwick contra Ramſay. ---- 
A debt being referred to oath, and the defender deponing, That he 
compenſed the debt, by the purſuer's detaining for ſeveral years the 
farms of his lands; the Lords allowed of this compenſation, becauſe 
of the qualified oath, altho' the exception was no otherwiſe inſtructed, 
nor was it ſhown that the purſuer poſſeſſed the lands, nor what was 
the farm thereof, nor what were the prices of the farms theſe years, 
nor laſtly, that the deponent had right thereto. Here the compenſa- 
tion has been conſidered as an ipſo jure extinction of the debt ſued for, 
which would make the oath reſolve into a denial of the libel. Durie, 
28th March 1629, Gall contra Eviot. ---- In a purſuit for the price 
of wines, the libel being referred to the defender's oath, he acknow- 
ledged the libel, but added, that the purſuer was debitor to him in a 
greater ſum by bonds and, decreets ; this quality was found extrinſick, 
and that it muſt be proved by way of exception. Stair, Newbyth, 


2 December 1664, Learmonth contra Ruſſel. In an action for 


ebt, at the inſtance of an aſſigney, referred to the defender's oath, 
and he having deponed acknowledging the debt, but with this quality, 
That the cedent had got goods from him to the value; r 
; | ound, 
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found, That this quality did not inſtruct the compenſation, and ſeeing 
the oath did not bear, that the defender gave the goods in ſatisfaction 
of the debt, it did not prove payment as it would have done had the 
quality been ſo conceived. Harcus, (Compenſation) Novem- 
ber 1687, Johnſton's aſſigney contra . 


In an exhibition of a contra& of marriage at the inſtance of a child : 1 — 
of the marriage, in whoſe favours a proviſion was ſtipulated, and the liey pra 


father defender acknowledging the contract, but adding, That he had levane. 


cancelled both doubles, as being ſigned by him in his minority with- 
out conſent of his curators, and therefore null ; the Lords found the 
quality extrinſick ; for here the quality did not even amount to a rele- 
vant defence efto it were proved. Forbes's MS. 16th July 1714, Corfe 
contra Sir John Kennedy. -— A verbal tack being referred to a 's 
oath, and he deponing affirmative to the libel, but adjecting, that an 
irritancy was pactioned in caſe of failzie, and that the failzie was in- 
curred, the libel was found proved, reſerving to him action for decla- 
ring the failzie for contraveening the conditions, c. Haddington, 
I 1 June 1611, Ld. Torſons contra Pringle. 


Quod ab initio vitioſum. 
Convaleſcence of a null Right. 


HE King having made a donatar to the nonentry of lands when 
the fee was really full, but thereafter the lands falling in non- 

entry by reduction of the vaſſal's retour and ſaſine, the Lords neverthe- 
leſs found the gift void. Sinclair, lt. July 1543, Stewart contra Ld, 
Luſs. — A tack of teinds granted by a parſon without conſent of the 
patron, was ſuſtained, the tack being afterwards 2 to the pa- 
tron himſelf. Stair, 19th January 1669, Earl of Athole contra Ro- 
bertſon.— A charge of horning upon a moveable debt, at the inſtance 
of a 1 condemned to death, and whoſe eſcheat was fallen, was 
found null, tho' afterwards he procured a remiſſion. Falconer, 2d 
January 1683, Coult contra Somervel. 


Citation cum proceſſu. 


A Pxoctss againſt an heir-male for his predeceſſor's debt, being 
caſt, becauſe the heir of line was not called, it was found; That he 
could not be called by a new diligence upon the old ſummons. Stair, 
24th 3 1672, Ld. of Luſs contra Earl of Nithſdale. Harcus, 
(Air. December 1687, Ladies Greenock and Mochrum con- 


tra Erfkines. — In a general declarator of a defunct's eſcheat, it be- 
ing objected, That the neareſt of kin were not called, the Lords al- 
lowed them to be cited cum proceſſu. Harcus, (Eſcheat) De- 
cember 1682, Lord Aberdeen contra Pitcairn. — In a reduction of a 
decreet of nonentry, on this ground, becauſe the heir of one was not 
Vor. II. 4 G called 
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called who might have defences; the ſuperior offered to produce an 
execution cum proceſſu, which was over- ruled, becauſe the a parent 
heir ought to have been called, and he could not now be called cum 
proceſſu, the proceſs being ended by the extracted decreet. Fountain 
hall, 19th July 1687, Duke of Hamilton contra Counteſs of Calen- 
dar. — The purſuer of an improbation calling for writs flowing from 
ſpecial authors, and the defender objefting, That theſe authors ought 
to have been cited ab initio, becauſe they might have a defence againſt 
taking terms, the Lords found no proceſs, and would not allow the 
authors to be cited cum proceſſu. Harcus, (Improbation ) Fe- 
bruary 1682, Lady Hiſleſide contra Baillie. — Yet the officers of 
Nate are allowed to be cited cum proceſſu. Ibid. Duke Buccleugh 
and Scot contra Scot. — In an improbation of a horning it being ob- 
jected, there could be no proceſs, becauſe the creditor in the horning 
was not called ; it was found, That he ought to be cited, but time 
was allowed to call him cum 4 Fountainhall, 2oth January 
1686, Baillie and Stewart contra Dunbar and Douglas. — Some of 
the managers of a publick tack for the royal burghs being dead, and 
the ſurvivers being purſued to compt, but not the repreſentatives of 
ſuch as were dead; the Lords refuſed to caſt the proceſs on that ac- 
count, but allowed them yet to be cited cum proceſſu, but ſiſted an 
further procedure in the cauſe till that were done. Fountainhall, noch 
December 1704, Anderſon contra Smollet and others. — A female- 
child who was betrothed to a male about her own age, being purſued 
in a proceſs without calling her ſpouſe, the Lords repelled the dilatory 
defence, and ſuſtained proceſs, the purſuer always citing the faid 
ſpouſe and his father as adminiſtrator, cum proceſſu, by a diligence, 
and ordained the proceſs to fiſt in the mean time. Fountainhall, gth 
December 1684, Nairne contra Lady Nairne. 


Production of Titles cum proceſſu. 


No proceſs was ſuſtained upon a declarator of liferent eſcheat grant- 
ed by a Lord of regality, except the Lord's infeftment of the 7 4 
lity were produced in ingreſſu litis ; nor was it allowed to the do- 
natar to produce it cum proceſſu, altho it was not his own evident, and 
the example of a ſubtackſman purſuing 11 &c. was urged. 
Durie, 7th March 1633, Johnſton contra Ld. Johnſton. — Found, 
That a ſubtackſman, purſuer of a ſpuilzie of teinds, may produce 
the principal tack cum proceſſu. Nicolſon (Tack) 3oth March 1622, 
Cleland contra Tenants of Ardbuckle. In reductions ex capite in- 
terdictionis, or inbibitionis, the interdictions or inhibitions muſt be 


produced in initio litis, and no term will be given (as for other rea- 


ſons of reduction) to produce or prove, but the proceſs for want of 
them will be caſt, Durie, 26th March 1636, Lord Torthorrel contra 


Earl of Queenſberry. In a removing, the Lords ſuſtained a ſaſine 
given propriis manibus, relative to a contract of marriage, altho' the 
contract itſelf was not produced in initio litis, the party always produ- 
cing the ſaid contract cum proceſſu before litiſconteſtation. Auchin- 
leck, (Safe) contra . --— An aftignation of a tack of 


teinds is ſufficient to inſtruct a purſuit for ſpuilzie of the teinds, 
the tack itſelf being offered to be proved cum proceſſu. nn 
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12th February 1610, Murray contra Poſſeſſors of Turrell. A third 

rty being admitted for his intereſt, the Lords found, That he 
could not allowed to prove his intereſt cum proceſſu, but muſt 
inſtru the ſame inſtantly. Nicolſon, (Third Party) penult. July 
1623, Inglis contra Stewart. ----- An executor creditor purſuing 
the defunct's debitors upon his confirmation, need not produce his 
grounds of debt ab initio, it is ſufficient he do it before ſentence. Spo- 
tiſwood, (Teſtament) 26th February __ Reid contra Lochore. 
Contravention being purſued for caſting of peats within a man's lands, 
wherein he alledges himſelf to be infeft, he need not produce 
his infeftment to inſtruct his ſummons, but it will be ſufficient to 
prove it cum proceſſu. Haddington, 22d December 1609, Cor- 
ſindae contra Aſloun. 


Making up Titles ex poſt facto. 


A REeTovuR was drawn back to the date of the ſummons in favours 
of an heir purſuing for the heirſhip-goods. Hope, (Herr) 16th De- 
cember 1619, Strachan contra Keith. The like in a reduction of a 
ſervice of terce. Durie, 5th March 1624, Cuningham contra Semple. 
A licence granted to an executor qua neareſt of kin, was ſuſtain- 
ed, tho” poſterior to the date of the ſummons. Haddington, 16th 
June 1610, Wardlaw contra Earl Mariſchal. Spotiſwood, (Commiſſary) 
20th July 1626, Naſmith contra Ld. Poſſaw. — A reduction and 
improbation was ſuſtained at the inſtance of an heir, tho' he was not 
entred the time of the citation. Stair; 24th July 1672, Edington 
contra Home. — The contrary, Harcus, (Improbation) November 
1687, Earl Airly contra Ld. Pitliver. Seeing this privilege is ſuſtained 
only in removings, and other poſſeſſory actions. Proceſs was ſu- 
ſtained at the inſtance of an heir of a marriage, he making up his ſer- 
vice cum proceſſu. Stair, 2 1ſt July 1676, Hay contra Earl of Twed- 
dale. The Lords fuſtained a proceſs, tho' the retour, which was 
the purſuer's title, was after the 1 becauſe the title was uni- 
verſal, juſt as they do with an executor, producing a confirmed teſta- 
ment before extract: But if the purſuit be on a ſingular title, as an 
aſſignation; the Lords require, That the title be before the ſummons. 
Fountainhall, zoth July 1678, Gun contra Sinclair of Southdun. 
An heir having firſt raiſed a proceſs for relief, and after it had depend- 
ed ſome years, producing his retour as heir to his predeceſſor to make 
up his active title; the Lords found it ought to be received incidenter 
in this proceſs, without obliging the purſuer to raiſe a new one. Foun- 
tainhall, gth January 1706, Lord Balmerino contra Earl of Strathmore, 

A Man retoured to lands before Whitſunday, having warned te- 
nants to remove; the warning was ſuſtained, altho' his ſaſine was not 
till after the term, ſpecially where the tenants had no right, and had 
been tenants to his predeceſſors. Haddington, 18th February 1606, 
 M*Math contra Hewat. ---- Proceſs of removing was ſuſtained at the 

inſtance of one, who, by virtue of a precept of hoe conſtat, was infeft 
40 days before the term, tho' not at the time of the warning. Durie, 
17th July 1628, Ld. Drumquhaſſal contra Cleland.----In a removing, 
the purſuer's ſaſine being long after the warning, tho' the precept of 


clare conſtat was before it; the Lords found, That a ſaſine proceeding 
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upon a precept of clare conſtat, could not be drawn back to the date 
of the precept, becauſe it has no other warrant but the naked aſſertion 


of the ſuperior, which cannot prejudge any third party, it being other- 


wiſe in a ſaſine proceeding on a ſervice, which is more publick and 
authentick. Spotiſwood, (Removing) 2oth January 1625, Elphing- 
Non contra Guthrie. Hope, (Removing) Haddington, 4th March 
1623, Stevenſon contra Stevenſon. --- A removing not ſuſtained at the 
inſtance of an apparent heir, in reſpect not only his ſaſine, but his re- 
tour was ſubſequent to the warning. Durie, 14th December 1626, 
Calderwood, contra Smith. The purſuer's ſaſine being long after the 
warning, vig. not till February thereafter, altho' the retour was prior 
thereto ; the Lords found no proceſs by reaſon of the length of time; 
whereas if it had been ſoon 22 Whitſunday, or any time before Mar- 
tinmaſs, the Lords have been in uſe to draw it back to the retour, and 
ſuſtain it. Spotiſwood and Auchinleck, (Removing) 26th June 1627, 
Tennant contra Auchinleck. 

AN apparent heir uſing the order of redemption, and being thereafter 
retoured, the Lords drew back the retour to the time of the order, it 
being but declaratoria ſanguiniss Haddington, gth February 1610, 
Earl Kinghorn contra Arburthnot. --- The contrary. Stair, Gosford, 
19th January 1672, Lord Lovat contra Ld. M Donald, tho' the ap- 
parent heir was infeft before he uſed declarator. 

In a ſpuilzie of teinds, the Lords refuſed to ſuſtain an inhibition of 
teinds at a man's inſtance as heir to his grandfire, becauſe he was 
hot ſerved and retoured the time of ſerving the inhibition. Hope, 
(Teinds) Glendoning contra Tenants of Parton. 

A CHARGE to enter heir, executed at the purſuer's inſtance, before 
he was himſelf entred heir, was ſuſtained by his ſubſequent ſervice, 
which was drawn back to the time of the charge. Heddiogton, 19th 
February 1611, contra ; 
Tux Lords found no proceſs at the inſtance of an aſſigney, becauſe 
the aſſignation .was dated the next day after the ſummons, altho' the 
ſummons was not ſigneted for ſeven months after. Hope, (Proceſs) 
ad July 1618, Dame Mary Whitelaw'and her huſband contra . 
— One as aſſigney having inſiſted againſt the debitor for payment; it 
was found no proceſs, becauſe the aſſignation was poſterior to the date 
of the ſummons and executions ; and tho' the cedent concurred, his 
concourſe could operate nothing, the ſummons being in the affig- 
ney's name. Stair, Dirleton, Newbyth, 1 5th November 1666, Aber- 
cromby contra Anderſon. ---- An apprifing proceeding upon a charge. 
to enter heir, was reduced upon this head, that ſome of the debts were 
to the appriſer after the date of the charge. Stair, Dirleton, 
15th November 1666, Abercromby contra Anderſon. ----An afhgney 
to divers perſonal debts, having raiſed a charge to enter heir, in order 
to adjudge, before he got the aſſignations, but the ſaid aſſignations be- 
ior to the execution; the Lords divided on the queſtion, and the 
pteſident for the time caſt the balance, by finding the adjudication not 
null, tho the charge preceeded the aſſignation, ſeeing the execution 
on the charge was poſterior. Fountainhall, 1 1th e 
ainſt a 
cum 


ditors of Home of Eccles competing. ---- It being all 
donatary, That a debt purſued for was heretable guoad 
* That the purſuer had right thereto as executor-creditor ; the 
ds fuſtained proceſs upon that title, tho' ſupervenient, the — 
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being confirmed after intenting the cauſe. Dirleton, Stair, 28th No- 
vember 1676, Ker contra Ker. A charge againſt the ſuperior gi- 
ven by an adjudger after intenting a proceſs o reduction, was not allow- 
ed to be drawn back to ſupport the proceſs raiſed without a proper title; 
for tho' a retour, which is declaratory of the heir's prior right, be in 
ſuch a caſe drawn back, this will not apply to a ſingular ſucceſſor, who 
has no right in him but what he acquires after making up titles. Foun- 
tainhall, 10th November 1683, Dundaſs contra Wallace. The 
Lords having found in a proceſs of reduction and improbation, That an 
adjudication, with a charge againſt the ſuperior, which was the pur- 
ſuer's title, was not ſufficient to cauſe the defender produce his real 
rights quoad the reduction, but only in the improbation ; and the pur- 
ſuer having, after that interlocutor, procured himſelf infeft, and then 
infiſted, that the defender might take a term; the Lords received the 
title hoc ordine, tho' poſterior to the ſummons, and found no neceſ- 
ſity to raiſe a new proceſs. Fountainhall, 3d December 1695, Keith 
contra Ld. Corbiſton, --- A purchaſer of a tenement having, upon the 
foundation of his diſpoſition, raiſed a declarator of immunity from an al- 
ledged ſervitude, proceſs was ſuſtained, tho' he was not infeft till af- 
ter the date of the ſummons. Fountainhall, 22d January 1702, Grant 
contra Simpſon. --- The Lords ſuſtained a perſonal bond granted by an 
apparent heir, as an active title in a reduction and declarator of extin- 
ction of debts and deeds that might affect the defunct's eſtate, the pur- 
ſuer completing his title by adjudication upon a ſpecial charge before 
he could infiſt ; that is, proceſs was allowed to be carried on without a- 
ny new citation; and found, That the citation had no force as to other 
effects, except from the completing of the title. Forbes, 13th March 
1707, Robertſon contra Houſton, --- The Lords refuſed to allow the 
purſuer of a reduction to repete incidenter the proving of a tenor of a writ, 
neceſſary to make up his active title. Forbes, 2d July 1709, Inglis 
contra Lord — Hay. ---- The like. Forbes's MS. 2oth July 
1714, Dunbar contra Earl of Morton. — An adjudger having inſiſted 
in a reduction of real rights, which he could not do without a charge, 
the proceſs was caſt, and he was not allowed to make up his title cn 
proceſſu. Harcus, ( Improbation and Reduction) November 1683, 
Biggar contra Dundaſs. There being a reduction raiſed of a diſpoſi- 
tion of lands, upon the act of parl. 1621, but not ſuſtained at the in- 
ſtance of the granter's — — ; the Lords allowed the pro- 
ceſs which ſiſted during the time that the creditor was expeding his ad- 
judication, to go on, after he had obtained and produced it, without ne- 
ceſſity to raiſe a new ſummons, Forbes, 3d July 1712, Spotiſwood 
contra Brown. | | 

In a removing from kirk-lands, the Lords found it ſufficient, that 
the infeftment was confirmed after the warning, and before raiſing the 
ſummons, becauſe it was jus ſuperventens, quod facit id valere quod 
prius non valuit. Spotiſwood, (Confirmation) 1583, — 
Found, That the kenning a lady to her terce is to be drawn back to 
the time of the warning. Colvil, February 1 584, Lady Roſs 
contra Tenants. — She, who during the dependence of her divorce- 
ment, made warning, and obtained decreet of removing againſt the 
poſſeſſors of her conjunct- fee lands, charging them therewith, they ſu- 
ſpending, her decreet will be found null by way of exception, as foun- 
ded on a warning made when ſhe had no power. Haddington, 26th 
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June 1610, Coltart contra Lady Avandail. — Found, That the dona- 
tar to a liferent may warn tenants to remove, even before declarator, 
which will be drawn back to the date of the gift, and make the warn- 
ing to convaleſce. Haddihgton, 10th December 1608, Hamilton con- 
tra Harvie. Haddington, December 1594, Henderſon contra 
Ld. Southouſe. — The Lords ſuſtained a warning at the inſtance of 
a compriſer, altho' it was made before ſhe was infeft, and that becauſe 
the ſuperior had been charged upon the comprifing before the warn- 
ing, and ſhe was infeft thereupon before Whitſunday, to which term 
the warning was made. Durie, roth, Spotilwood, (Removing) 12th 
July 1628, Harries contra Stuart. Haddington, Hope, (Removing ) 
26th July 1610, Small contra Tenants. In a removing, 
Lords found no proceſs upon the warning, becauſe, at the time of 
making thereof, the purſuer was only ſuperior, and the property was 
adjudged to him by a — of the proprietar's liferent- eſcheat, ob- 
tained long thereafter, which the Lords found could not be drawn 
back in prejudice of the tenants, notwithſtanding it was alledged, That 
the proprietar was year and day at the horn, bas before the warn- 
ing. Hope, (Removing) Haddington, 26th July 1610, Butter con- 
fra Harvie and his tenants. — A compriſing being deduced before 
Whitſunday, and the compriſer having warned the tenants, the warn- 
ing was ſuſtained in a proceſs of removing, altho' infeftment was 
not taken till after the term. Auchinleck, (Removing) 26th July 
I627, Ld. Touch contra his tenants. — An appriſer having charged 
the ſuperior, purſued a removing ; this was ſuſtained, tho' the infeftment 
was after the warning, but ſuperſeded removing till Whitſunday, and 
refuſed violent profits. - Durie, 18th December 1632, Dalrymple con- 
tra Douglas, 

FounD, That an inhibition raiſed upon a ſimple gift of the de- 
fender's liferent-eſcheat, tho' there were neither ſentence nor ſummons 
raiſed upon that gift the time of raiſing the inhibition, was ſufficient 
and warrantably raiſed, and therefore the Lords ſuſtained an action of 
| ſpuilzie of teinds purſued thereupon, againſt the intrometters with the 
rebel's teinds, he being tackſman thereof; ſeeing, after inhibition, the 
purſuer had obtained declarator and ſentence againſt the rebel. Durie, 
12th July 1625, Troup contra Lord Harries. — Horning and arreſt- 
ment upon a bond, by virtue of a general aſſignation from the credi- 
tor therein, not intimated in the cedent's lifetime, without a previous 
confirmation, was found null and unwarrantable, and the arreſtment 
not ſuſtained to have the effect of an arreſtment upon a 1 acti- 
on, altho' the arreſter ſhould now confirm the debt. Forbes, 22d 
February 1707, Jolly contra Bethune and others. 

Ax appriſing led upon a decreet, defeCtive for want of proof, was 
yet ſuſtained, in ſo far as the libel ſhould be inſtructed, there being 
no hazard of expiry of the legal, albeit the debate was between two 
ſingular ſucceſſors. Stair, gth January 1674, Wauchop contra Biggar. 
——This nullity being proponed againſt an adjudication, That it was 
led upon a bond of proviſion, bearing this expreſs quality and condition, 
That the party ſhould not be liable in payment, unleſs he actually in- 
trometted with as much of the heretable and moveable bonds diſpon- 
ed to him as would ſatisfy the ſum; yet ſo it was, that the decreet 
cognitionis cauſa and adjudication had proceeded, without any trial or 
probation. of his intromiſſion ; the Lords judged that there was no 74 
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ſon to annul adjudications on ſuch informalities, but being reſtricted to 


principal and annualrents, they might ſubſiſt as a ſecurity, tho accu- 


mulations, penalties and termly failzies might be cut off, and there- 
fore, in the preſent caſe, they ſuſtained the adjudication ſo reſtricted, 


the adjudger yet proving the party's actual intromiſſions prior to his de- 


creet of cognition, with as much of the bonds as the debt purſued 


for did amount to, and in caſe the probation ſhould fall ſhort of that 


extent, then reſerved to themſelves to confider what ſhould be 
the effect thereof. Fountainhall, 22d November 1704, Liberton and 
Welwood contra Pitcairn and Home. An adjudication found inva- 
lid, becauſe the ground of it was a gift of nonentry, which behoved to 
have been declared before it could become a liquid debt. Fountainhall, 
19th July 1678, Powrie Fothringham contra Marquis of Douglas. 
An adjudication led by the Duke of Hamilton, Take quarrelled 
as null and informal by another adjudger, becauſe, Imo, There bein 

a ſummons againſt the defunct debitor's ſon, containing both a — 
ferring of an act of compt and reckoning againſt the father, and a 
charge to the ſon to enter heir for payment of the debt libelled in the 
principal ſummons, and the ſon having renounced to be heir, the pur- 
ſuer took out a decreet cognitionis cauſa for payment, without extracting 
a diſtin& ſentence of transference, as he ought to have done. 246, 
The decreet was extracted upon a licence to purſue, without confirm- 
ing the debt, whereas the licence was conceived excludendo ſententiam. 
Anſwered, The diligence is formal, in fo far as, Imo, The ſame hath 
proceeded upon a ſentence, both in the transference and cognitionts 
cauſa, and the Lords uſe not to looſe adjudications upon ſuch a nicety. 


2do, It is only the intereſt of the commiſſaries to quarrel the not con- 


firming before extract, and the Duke could not confirm, not knowing 
if he would recover payment by the diligence, -but, upon payment, he 
is content to confirm and grant diſcharge. 'The Lords would not an- 
nul the Duke's adjudication, but allowed the purſuer to debate againſt 
the debt and grounds thereof, and ſuſtained the adjudication only in 
quantum the debt adjudged was not canvelled, and declared it current 
and redeemable. Harcus, (Compriſings) March 1686, Children 
of Bangour contra Duke Hamilton, 

In an action of mails and duties, at the inſtance of a donatar of for- 
feiture, it was objected, no proceſs till the gift be declared ; the Lords 
allowed declarator to be raiſed incidenter in the preſent proceſs. Har- 
cus, (Forfeiture) March 1683, Lord Livingſton contra Gordon, 


COMPARE Litigious. 


Quod potuit non fecit. 


eQual as to 


A interdicted perſon having alienated lands, warrandice was not ſo p Right inef- 


much as ſuſtained to take effect againſt his perſon or moveables; . 


he ſubject 


will found a 


becauſe if the deed was null guoad the 22 himſelf, he could not conveyed, if it 


be bound to warrant it. Maitland, 1oth April 1559, Stewart contra 


claim for an 


Moubray. -— A diſpoſition of an heretable ſubje& being found null, equivalent? 


as granted on death- bed, the diſponee inſiſted againſt the executor for 
the value, 1910, Upon the obligation of warrandice, which was good 
| 4 Hñ 2 againſt 


Quod potuit non fecit. 


executing formal deeds, the diſpoſition, which the granter foreſaw 


againſt the defunct, conſequently good to affect the dead's part. 245, 
Seeing people are not ſuppoſed to act without meaning, ebachily in 


might prove abortive with regard to the thing principally intended, 
muſt imply an aſſignation to an equivalent out of the dead part; as 
if the granter had adjected to his diſpoſition, That in caſe the heir 
ſhould prone the ſame upon death-bed, the obligation of warrandice 
Id be effettual av his moveables, To the 18 anſwered, A dil- 
poſition on death-bed is ineffectual even quoad the granter himſelf, con- 
ſequently he is not liable in warrandice, and as little his repreſentatives. 
To the 2d anſwered, When a deed is null for want of power, there 
is no preſumption that the granter ſo much as intended an equivalent 
within his power, eſpecially in the preſent caſe where the defect of power 
could not be known when the deed was granted ; for here the ma- 
xim obtains quod potuit non voluit. 2dly, Eſto he had intended an 
equivalent, not relevant, unleſs he had expreſſed the ſame in ſome 
proper writing, quod voluit non fecit. The Lords found, That the 
deeds on death-bed, relating to heretage, cannot affect the executry, 
either as a debt or a legacy. Dirleton, 12th, Gosford, 243d, Stair, 
26th November 1674, Paton contra Stirling. Fountainhall, 22d No- 
vember 1698, Cuming contra Cuming. X 
A GRATvuI1Tovus bond granted by a minor being revoked and 
duced by his heir, the creditor inſiſted for an equivalent out of the exe- 
cutry ; upon this footing, that the bond implied a legacy, which the 
minor could grant, minors being teſtamenti capaces. Anſwered, The 
bond being reducible by the granter himſelf, it can infer no warran- 
dice againſt him or his goods, neither can it have the effect of a legacy; 
for whatever might have been the granter's intention, he has not ex- 
reſſed the ſame either by word or writ, & fic quod voluit non fecit. 
he Lords found they could not tranſubſtantiate the bond into a le- 
cy, and therefore aſſoilzied. Fountainhall, 15th December 1698, 
traiton contra Wight. 
A WRITTEN teſtament being reduced for a nr the Lords 
refuſed to ſuſtain it as a nuncupative legacy. Forbes, 2oth July 1711, 
Moncreif and her huſband contra Monipenny. | 


_ Hz1K$HiP moveables being left by way of ſpecial legacy in a te- 


ſtament, the Lords found, That neither the ſubject nor price thereof 
was due, and that it was not to be looked upon as legatum rei alienæ 
ſeienter legatæ, but as a deed utterly null, ſeeing heretage can nei- 
ther be diſpoſed of on death-bed or by way of teſtament, tho' in liege 
pouſtie ; for here the executor and univerſal legatar was not burdened 
per damnationem to make the legacy effectual, which would have been 
the caſe of a legatum rei aliens ſcienter legate. The ſpecial legacy 
was left in no other ſhape than as excepted out of the executor's right 
finendi modo, and implied no other obligation upon the executor than 
a non repugnantia, and ſo quod potuit non voluit. Maitland, 7th Fe- 
bruary 1 566, contra A ſpecial legacy in a teſtament 
being made in the form per damnationem, I ordain my executrix to 

confirm the bond of 800 merks due to me by, &c. and to convert the 

ſame to the uſe of Griſel Edmondſton ; and the bond having been after- 

wards rendered heretable by a ſupervenient ſecurity, the executrix was 


found not obliged to give an equivalent out of the other effects; * 


Quod potuit non fecit. 


here the will of the defunct went no further than to prefer the legatar 
to the executrix as to the bond in queſtion; and as at the date of the 
teſtament, the teſtator's will was capable of receiving effect in the pre- 
ciſe terms thereof, there could be no place for any implied meaning, 
& ſic quod potuit non voluit. Stair, 8th July 1673, Edmondſton con- 
tra Primroſe. ---- But a ſpecial legacy of an heretable bond being left 
in a teſtament, in which the teſtator's heir was named executor and 
univerſal legatar, the legacy was ſuſtained ; for it _— a non repug- 
nantia upon the heir: So that he could not quarrel the ſpecial legacy, 
and at the ſame time take the benefit of the teſtament. Stair, 2d De- 
cember 1674, Cranſton contra Brown. — The like was found with 
regard to a ſpecial legacy of a bond, which had been aſſigned by the 
teſtator to the executor himſelf, who being by the ſame teſtament 
made univerſal legatar, it was found, That he could not quarrel the 
ſpecial legacy, or ſeek to be preferred in virtue of his aſſignation, un- 
leſs he would renounce any benefit he could have by the teſtament, 
Stair, 24th June 1664, Falconer contra Dougal, 

A TnousAxp pound being left in legacy, and appointed to be paid 
out of the firſt end of a debt due to the teſtator by one of his debitors, 
which debt was found to be heretable ; the executor notwithſtanding 
was found obliged to pay the legacy, ſeeing it was a general legacy, 
and the appointment to pay it out of the heretable ſubject was under- 
ſtood to be demonſtrative only, and not taxative. Spotiſwood, (Le- 
gacy) 1623, Durie, 22d January 1624, Drummond contra Drum- 
mond. — A woman in her teſtament left a legacy in the followin 
terms, I leave to James Murray 600 merks, m—_—_ 200 merks in bis 
hand, due to me by bond; which bond J ordain to be delivered up to 
him, and four more to be paid : The bond had formerly been uplifted 
by the huſband of the teſtatrix, to whom it fell jure mariti; yet as 
this was truly a | legacy of 600 merks, and the adjected clauſe 
1 e manner of making it effectual, and not being taxa- 
tive, the Lords found the whole 600 merks due. Stair, 16th June 
1664, Murray contra Executors of Rutherford, See Clauſe q Taxa- 
tive or Demonſtrati ve. 


A DrBITOR having grated two infeftments of annualrent, did A convey. 


thereafter accumulate 
infeftment into a principal 
thereof ; the ſecond annualrent was found prefera 


eh may be ef- 


| pros ſum and annualrents of the firſt f amba- 
um, and diſponed the Efes in ſecurity ctual, where 
l 


e to this corrobo- i will por an- 
ſwer directly 


rative ſecurity, tho it was argued, that no more was obtained thereby done. 


than if an appriſing had been deduced upon a poinding of the ground ; 
and the debitor having voluntarily granted ſecurity to prevent ap ri- 
ſing, it ſhould work the ſame effect as if an appriſing had been led. 
Stair, 13th, Gosford, 16th February 1669, M*Clellan contra Lady 
Kirkcudbright. ---- The like. Stair, 8th July 1675, Scrimzeour con- 
tra Earl Northeſk. 


COMPARE Implied Aſignation, Implied Obligation. 
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RANKING and SALE. 


la what ca. I N the ſale of the eſtate of Hallgreen, compearance was made for 


can a legal 
ſale take 


place ? 


7 


Burnet of Montboddo, who had purchaſed a part of the debitor's 
lands long before the bankruptcy, and had applied the price to 
incumberances; but had neglected an infeftment of annualrent preferable 
over the lands ſold, as well as over thoſe remaining with the common 
debitor ; it was pleaded for him, That his lands ought to be ſtruck 
out of the fale, ſeeing his caſe could not be reached by the act of par- 
liament, being neither debitor nor bankrupt. ' Anſwered, ' That quoad 
the annualrenter, the lands muſt be held as belonging to the bank- 
rupt. Replied, The annualrenter may indeed follow forth his dili- 
gence by poinding the — which is all he is entitled to by the na- 
ture of his right: In this caſe, the annualrenter is in no worſe ſitua- 
tion than if his own debitor were not bankrupt; and there is no rea- 
ſon he ought to be in a better, which he would be, upon ſuppoſition 
he could ſell the lands upon his debitor's bankruptcy ; for no doubt he 
can bring them to a ſale upon Montboddo's bankruptcy. The Lords 
found the lands purchaſed by Montboddo cannot be expoſed to ſale 
with the reſt of Hallgreen's lands, but prejudice to the annualrenter to 
affect Montboddo's lands as accords. 24th January 1733. 


What under- IN a queſtion, whether an eſtate could be reckoned bankrupt, when 


ſtood bank- 
ruptcy? 


Liferents 
how compu- 


ted? 


Form and 
ſteps of this 
proceſs. 


there were five parts of ſix of the price put upon it by the Lords due 
to creditors, ſo that there was only a ſixth part of ſuperplus ; the 
Lords thought, that ſuch a man was in the conſtruction of law inſol- 
vent, ſince it is naturally impoſſible for him to pay this debt out of 
the eſtate any other way than by ſelling his lands; for after deduction 
of publick burdens, dead, waſte and poor, with other caſualties and 
accidents, it will do little more than pay the annualrent of the debt, 
and fo can never diminiſh any part of the principal ſums, nor pa 
the debt, without expoſing the lands to ſale; and therefore fond, 
That in this caſe the debitor was ob@ratus and inſolvent, and the eſtate 
bankrupt. Fountainhall, 3d July 1705, Hope contra Garden, 


Tux liferent eſcheat of a father and of a ſon being gifted, and the 
donatary purſuing a ſale of the eſtate, it being burdened, the Lords 
modified the father's liferent at four years purchaſe, being aged 70 ; 
and the ſon's at 6, he being about 40. Fountainhall, gth July 1709, 
Creditors of Ogilvie competing. 7: 


I the roup of a bankrupt eſtate, the Lords found, where the par- 
ties had neglected: to give the Lords overſeers of the roup timeous 
advertiſement of the diet, ſo that they were both abſent, tho the clerk 
had continued the court to a ſhort day, yet that this adjournment had 
no warrant, and therefote that they muſt either upon the old or a new 
diligence cite the creditors over again, and uſe the other ſolemnities at 
the mercat croſs and pariſh church doors ; for tho' this protracted the 
affair, and put them to greater expence, yet it being the foundation of 
the offerers ſecurity, all muſt be orderly done, and an adjournment, 
without the judge's expreſs warrant, could not ſupply it ; tho' in ordi- 
nary 
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nary proceſſes the diets are not 3 but with continuation of 
days, and ſummonſes are called y the clerk alone, in order to ſeeing 
or continuing, without the judge's preſence, Fountainhall, 4th June 
1696, Allan contra Belſhes. | | 
Tur Lords, in a proceſs of fale of a bankrupt eſtate, having (af- 
ter probation led) fixed the price at 19 years purchaſe, and none of- 
fering to buy at that rate, becauſe of ſome inconveniencies that atten- 
ded the lands, their Lordſhips, upon the creditor's petition, havin 
found the diviſion of the lands among the creditors impracticable, a 
therefore abate the price to 18 years 7 but, for intimation to 
the lieges, they ordained new letters of publication to be executed be- 
fore the lands ſhould be again expoſed to ſale at this new price. Forbes, 
2th, Fountainhall, 8th, July 1709, Creditors of Cleland ſupplicants. 
Tux ranking and fale of a bankrupt eſtate being far advanced, and 
the ſubject lying near to the head-burgh of a regality, and all the 
creditors dwelling very near to it, yet the Lords refuſed the defire of 
their bill, craving, That the roup might be at the ſaid burgh, betore 
the bailie of the regality, or any other their Lordſhips ſhonld appoint 
to overſee it. Fountainhall, 22d February 1712, Creditors of Col- 
quhoun and Wardrop ſupplicants, Ceo 9185 


Ax a judicial roup of a bankrupt eſtate, the Lords refuſed to allow The reatat 
any thing for the houſe and gardens. Fountainhall, gth December how made up? 
1685, Earl Mar contra Lady Cardroſs. 


A BiLL being preſented by the creditors upon a bankrupt eſtate, 17 à bank- 
ſhewing, That beſides what their debitor had in property, he had alſo rupt eſtate 
an heretable right on another man's lands, but had {till been excluded 2.10100 i 
from poſſeſſion by other preferable rights, which, as he contended, tho' 
they were near paid by intromiſſion, yet this being dubious, and what 
might hinder the ſale of his uncontroverted property, if expoſed with it, 
therefore craving that it might be left out of theroup; the Lords, tho' the 
act of parliament ordains the bankrupt's whole eſtate to be rouped, 
yet thought that this could oy be underſtood of his clear liquid and 
undouhted property, and not of uncertain claims and clampers, which 
he might have on other mens eſtates, therefore they allowed the roup - 
to 80 on without including thoſe lands, or elſe that they might be ex- 

ed 


to ſale ſeparately by themſelves. Fountainhall, 22d February 
1712, Creditors of Ramſay ſupplicants. 


A PURCHASER. of an eſtate at a judicial roup, having afterwards whether un- 
diſcovered divers material errors in ſtating of the rental and price, and gierten a. 
craving rectification of the ſame, and allowance and deduction conform, dy —_— 
the Lords refuſed to review any errors in the teſtimonies of the wit- 
neſſes or the probation ; but if there was any material error in calculo, 
or as to the application of the probation, they inclined to reconſider 
the ſame, as where a houſe is given up as holding of the debitor, and 
thereafter proved to hold of another, c. Fountainhall, 2oth July 
1697, Ld. Drummelzier and Aikenhead ſupplicants. — After the 
proof of the rental was fixed, a tenant having quitted his poſſeſſion, | 
and the Lords factor having ſet the ſame, at a publick roup, L. 100 
down of the proved rental, after intimating the fame in the Gazettes 
and at the adjacent pariſh churches, but without applying to the Lo 
| 4 I 2 or 
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for a warrant, which regularly ought to have been done, whereby it 
happened that the lands were expoſed to ſale at the proved rental, and 
| having been bought at 27 years purchaſe, the purchaſer, when he came 
| to underſtand that the judicial rental was erroneous, infiſted for a pro- 
| portional abatement of the price; and here it was not alledged but 
| | that the factor had ſet the room at the true worth, and L. 100 yearly 
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il was a conſiderable article in an eſtate of 2000 merks a year. The 
1 creditors, who were his parties, pleaded, 1, That fales before 
| the Lords are of the nature of lump bargains, where the rule is, ut 
caveat emptor. 2do, If they are underſtood as fold by a rental, the 
proved rental is the rule; to fortify which, the deciſion of the creditors 
of Hallgreen was cited, 1 5th January 1725, where the Lords found, in 
general, That the purchaſer can have no deduction from the proved 
rental by the rents falling lower, after the probation and before the 
ſale. To the firſt it was anſwered, That publick ſales are plainly by 
a rental; the firſt ſtep taken is to fix the rent, the next to fix the 
number of years purchaſe the lands may be worth. To the ſecond, The 
proved rental is indeed the rule, but ſtill upon ſuppoſition, that it is the 
true rental at the date of the purchaſe : And truly ſelling by a rental 
implies as much; for what has the purchaſer ado with any but the 
preſent rental ? This 2 the caſe of private ſales, and no good rea- 
ſon can be yo to difference publick ſales. The Lords found, That 
the purchaſer is not intitled to any abatement of the price on account 
of any diminution of the rental betwixt the time of the judicial proof 
of the rental and the purchaſe. 22d December 1732, Cockburn of 
Cockpen contra Creditors of Cockpen. | 


Purchaſe A apparent heir preferred as the higheſt offerer, in an action of 
muſt find cau- ſale and roup of his predeceſſor's lands, was found not exempted from 
tion for che . . . . a , 
price. finding caution to make the price forthcoming to the creditors, altho 

the purchaſer alledged, That the term was circumduced againſt all the 
creditors except two, whoſe debts exhauſted the price, and theſe he 
had got aſſigned to him, but no real diligence had been uſed for theſe 


debts. Forbes's MS. 1oth November 1713, Sym ſupplicant. 


Decreet of AN eſtate having been fold at a publick roup for the debts of the 
_ liferenter, by an alledged colluſion betwixt him and his creditors, _— 
ricy to the the infancy of his ſon the fiar, who thereafter brought a reduction an 
purchaſer? improbation to ſet aſide the purchaſer's title to the eſtate, as acquired 

a non domino, without authority of the acts of parliament, which give 
no power to the court of ſeſſion to ſell one man's eſtate for paying ano- 
ther man's debt; the Lords found the decreet of ſale was a ſufficient 
production made for the purchaſer to exclude the purſuer's title. 21ſt 

June 1720, Coupar alias Chalmers contra Sir Andrew Mireton of 
Gogar. 


Decreet of A PuBLIck ſale does 2 the eſtate of the debts and dili- 


_ no? gences affecting the ſame, e remain a burden upon the eſtate until 


debrs and di- the purchaſer make payment of the price. 24th July 1739, Donatar 
Jigences, until of Ward contra Creditors of Bonhard. 


the price be 
* Ex ENCE S of ranking and ſale, who liable? See Expences. 
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ECOGNITION takes place in taxtward as well as ſimple ward. In what 


Stair, Gilmour, 5th February 1663, Lady Carnegie contra Lord =” tales 
Cranburn. | 


REcocNn1T1oN is not incurred, unleſs the major part of the ward- nd 
fee be alienated by deeds conſiſting together at the ſame time. Stair, the major part: 
23d February 1681, Hay contra Creditors of Muirie, Home, March 


1683, King's Advocate contra Creditors of Cromarty. 


Tur Lords found, That in computing recognition, all ſuch lands what if the 
are to be underſtood as are in one infeftment and under one duty, tho? lande be = 
not united. Colvil, February 1590, Lord Lindſay contra Ha- 
milton. — Diſcontiguous lands being all contained in one charter, 

bearing one reddendo; it was pleaded, That the major part of the whole 

muſt be alienated to infer recognition of any part. Anſwered, Lands 

are united, either naturally, when contiguous, or civilly, when diſ- 
contiguous ; lands are united by a formal clauſe of union into one baro- 

ny or tenement, and the charter in queſtion containing no formal u- 

nion, but only a diſpenſation to take off the neceſſity of ſeveral ſaſines 

in the diſcontiguous parts, recognition is to be inferred from a diſpoſi- 

tion of the major part of each of theſe contiguous parcels. The Lords 

found, That the diſpenſation for taking ſaſine at one place, and the red- 

dendo of one duty in the charter of reſignation, does not import a ci- 

vil union of the diſcontiguous tenements, which therefore are to be — 
conſidered as diſtincta tenementa, ſo as alienation of the major part of 

each does recognoſce that tenement only. Harcus, (Recognition) 

March 1683, Hay contra Creditors of Muirie. 
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AN infeftment of annualrent, above half the value of the lands, was what fort 
found to infer recognition for the firſt time, it having formerly been af alienation 
otherwiſe determined, becauſe the vaſſal was not changed, which was tg z 
thought the great cauſe of this penalty. Maitland, 17th March 1 569, 

Balfour contra Balfour. | | 

AN infeftment for relief of cautionry, being only conditional in caſe 
of diſtreſs, was found not to be like an infeftment of annualrent for a 
pure debt, to be computed as an alienation for the full ſum in the bond, 
unleſs diſtreſs had followed ; and the cautioners having paid the ſum, 
and taken aſſignation, without diſtreſs, made no difference; but 
found, That it might be conjoined as a conditional diſtreſs by hazard ; 
ſo that, for inſtance, if the half of the fee be alienated, ſuch an infeft- 
ment for relief might be computed at ſome certain value to infer an a- 
lienation of the major part ; for the Lords thought, That even a wad- 
ſet, tho' of the whole barony, if there was a backtack for payment of 
the annualrents, would not infer recognition, unleſs the ſum exceed- 
ed the value of half of the barony. Stair, 7th Jul 1681, Hay contra 
Creditors of Muirie. — But infeftment for re ef? bearing, That the 
cautioner was diſtreſſed ; and therefore diſponing for his relief, decla- 
ring his entry to be at a certain term, and that he ſhould apply his in- 


tromiſſions towards payment of the debt; was found a ſufficient ground 
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Recognition. 


of recognition guoad valorem of the ſum. Falconer, Home, Harcus, 
(Recognition) 15th March 1683, inter eoſdem. -—. A wadſet of ward- 
lands for a ſmall ſum, under the value of the half, was found to in- 
fer recognition, in reſpect the property of the whole was diſponed 
and herein it differs from an annualrent, which is but a arcs ug u 
the property, and therefore can only be conſidered with reſpect to the 
value of 2 burden. Harcus, (Recognition) March 1683, Earl 
Aberdeen contra In a declarator of recognition of ward- 
lands, which were wadſet with a back-tack, for a ſum under half the 
value; alledged for the defender, That till the backtack be declared 
void, and brought to the caſe of a Foe wadſet, the backtack-duty 
only is to be conſidered as the burden. Anſwered, Tis the vaſlal's 
contempt in diſponing the whole lands, and not the value of the back- 
tack-duty. that infers recognition. The Lords repelled the defence. 
. Harcus, (Recognition) June 1687, Littleden contra Law. — A 
wadſet being granted of ſeveral diſtinct tenements, one of which held 
ward, the ward-lands were found to recognoſce, tho' the other ſub- 
| jeQts were of more value than the wadſet ſum. Harcus, (Recognition) 
February 1683, Donatar contra Creditors of Cromarty. — Re- 
deemable rights, tho' the debt be paid before the concourſe of other a- 
lienations, yet if not actually renounced, do come in computo to make 
up a major part, and to infer recognition. Harcus, (Recognition) 
February 1683, Donatar contra Creditors of Cromarty. — In a que- 
ſtion, Whether baſe infeftments, long ſince vreſcribed, ſo that the 
debt could not be exacted, might, nevertheleſs, concur with others 
which were not preſcribed, to make the lands recognoſce ; the Lords 
found, That, notwithſtanding the preſcription, 5 . might concur, 
the laſt ground being within 40 years; for they found, That the debt 
might be extinct as to the effect of execution, and yet not as to the ca- 
ſualty of recognition, for contra non valentem agere, non currit pre- 
ſcriptio; but ſo it is, that the feudal delinquency of recognition is not 
incurred till the major part of the barony be alienated by baſe infeftments. 
Now, ſuppoſing the laſt baſe infefment to be within 40 years, and e- 
very one of the grounds and ſteps, which make up the recognition, be- 
ing ſuppoſed to be within 40 years of each other, the action could not 
exiſt till the half, and a little more, were alienated, and ſo could not 
begin to preſcribe till then, fince actioni nondum nate non preſcribitur. 
Fountainhall, 3d and 4th February 1686, Creditors of Dundee contre 
Earl Lauderdale. ---- The like. Forbes, 25th July 1712, Moncrief 
contra Heirs of Ballo, | 


aha ifthe Sas Tx Es, which are intrinſically null, as wanting eſſential ſolemni- 
null or redu- ties, are not to be reſpected as grounds of recognition. Home, 
cible ? March 1683, King's advocate contra Creditors of Cromarty. 

Wir regard to an infeftment à me to be holden of the ſuperior, it 
was objected, That the ſame could not infer recognition, being null 
till confirmation. Anſwered, The vaſſal here has done quantum in ſe 
erat, nor can the implied condition /i dominus conſenſerit be underſtood 
ſuſpenſive, where poſſeſſion is directly given by the ſaſine; and if it 
be underſtood a relblutire condition, it does not ſtop the alienations. 
The Lords repelled the objection. Stair, 5th February 1663, Lady 


Carnegie contra Lord Cranburn, 
A A D1sPos1- 


Recognition. ASS 
A D1sPos1T10Nn failing heirs-male of the granter's body, with ſa- | 
fine upon it, was found to infer recognition ; becauſe the precept di- 
reed to give preſent ſtate and ſaſine, and fo this could only be un- 
derſtood to have the import of a reſolutive condition, in caſe of the 
after-exiſtence of heirs- male. Stair, 3oth January 1663, Lady Car- 
negie contra Lord Cranburn. 
REcoGniT1oNn found incurred by alienation of the fee, tho' the 
ſame was afterwards reduced, as having been obtained by circumven- 
tion: Whence it was argued, That the alienation was not ſo deliberate 


as to infer the ſevere penalty of recognition, Stair, 2gth July 1672, 
Lord Halton contra Earl of Northell. 


In a declarator of recognition upon a baſe infeftment, it being al- hrs nfo 
ledged, That a father had conveyed his eſtate to the ſon of the eldeſt inn fal- 
of his three daughters, who was therefore aliogui ſucceſſurus ; the am? 
Lords found this ſufficient to affoilzie from the recognition in totum, 

notwithſtanding the exiſtence of the two other ſiſters. Fountainhall, 
17th March 1687, Forbes contra Thoirs. The Lords found an in- 
feftment granted. by the goodſire to the grandchild, with conſent. of 
the ſon, to be a cauſe of recognition, becauſe the grandchild was not 
immediately to ſucceed. Haddington, Hope, (Recognition) 28th 
February 1612, Rae contra Ld, Kellie, — 1 was found 
incurred by a diſpoſition to the vaſſal's own grandchild who was not 
apparent heir at the time, tho' afterwards, by the death of an elder bro- 
ther, he became apparent heir. Stair, Gilmour, 5th February 1663, 
Lady Carnegie contra Lord Cranburn. — Altho' recognition takes no 
place where the alienation is in favours of the neareſt heir, yet a bro- 
ther was not counted neareſt altho' the party wanted children, becauſe 
he was in ſþe to have them, being young and married. Spotiſwood, 
(Recognition) Colvil, December 1 591, King's advocate contra 
Earl Caſſils.— Recognition was inferred, tho' the diſpoſition was in 
favours of a nephew, E not being alioqui ſucceſſurus, his father bein 
alive, and becauſe the granter might have had children. Stair, 29t 
July 1672, Lord Halton contra Earl of Northeſk. — A wife in he 
contract of marriage diſponing ward-lands to her huſband, his heirs 
and aflignies, infeftment taken thereon infers recognition. 14th Ja- 
nuary 1725, Hall contra Craw, — Recognition was inferred by a 
diſpoſition to an apparent heir, conveyed by him before infeftment to 
ſtrangers. The difficulty was, That the diſpoſition to the ſon could 
not infer recognition, being to one alioqui ſucceſſurus, nor that to the 
ſtranger, the ſon not being vaſſal. Stair, 15th July 1674, Lord Lyon 
contra Forbes, — The like. Fountainhall, 22d July 1680, — 


contra Buchan. | 


WaARD-LANDs being diſponed during the uſurpation, at which time Alienation 
the law of recognition was not in force, were yet found to be re- 9 « Fane 
cognoſced after the reſtoration, in reſpe& that confirmation from the * 
King was not demanded. Gosford, 14th, Stair, 1 5th December 1669, 

Pitrichie contra Ld. of Gight. _— The like. Stair, 12th February 
1674, Viſcount of Kilſyth contra Hamilton. Stair, 7th January 1676, 
Cockburn contra Cockburn, — The Lords ſuſtained all baſe infeft- 
ments after the 12th of April 1654, (the date of the Uſurper's ordi- 
nance about ward-lands) as lawful, and not to be the ground of re- 
4 K 2 cognition, 
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cognition, unleſs the vaſſal continued after the King's reſtoration with- 
out demanding confirmation. Harcus, (Recognition) July 1687, 
Earl Lauderdale contra Vaſſals of Dundee. 


With what. THE ſmaller ſervitudes are ſufficiently conſtituted cription, ſo 
ne yn as to be effectual againſt the ſuperior, <4 whom the 8 re- 
noſce ? cognition. Stair, 26th January 1681, Edie contra Thoirs, — Re- 
cognition having been found incurred, but the relict alledging, That 

ſhe had a right of liferent contained in the firſt infeftment of theſe 

lands granted to her huſband, whereby he acquired thoſe lands to him- 

ſelf, and her the longeſt liver of them two, and whereon they were 

ublickly infeft ; the Lords ſuſtained this infeftment to continue her 


iferent. Fountainhall, 14th February 1678, Arbuthnot contra 
Straiton, 


EFFECT of novodamus, confirmation, reſignation, to bar re- 
cognition, See Implied Diſcharge. 28 


FE U in what caſe it bars recognition. See Feu. 


——— EIS 


R E CO MPE N CE. 

If he can be PARTY having furniſhed corn and ſtraw to a rebel for enter- 
2 tainment of his cattle, was found to have no claim againſt the 
was not in- donatar of eſcheat, tho' the only perſon who was benefited — in 
tended? regard the furniſher followed the faith of the rebel only, without any 

view to benefit the donatar. Dirleton, 12th June 1667, Lumiſden 
contra Summers. — No law ſubjects a man to recompence or remu- 
neration who reaps an occaſional or conſequential benefit from the deed 
of another, done with no view to his intereſt ; and therefore in a com- 
petition of creditors upon a tenement built by the common debitor 
ſome ſhort time before his bankruptcy, the tradeſmen and furniſher of 
materials were found to have no preference, becauſe they followed the 
faith of the common debitor allenarly. 4th December 173 5, Burns 
contra Creditors of M*Clellan. 

No reimburſement can be craved from the intrant miniſter for me- 
liorations of the glebe made by his predeceſſor. Nicolſon, (K:rkmen) 
14th June 1623, Dunbars contra Hay. 

A DEeFENDER's right to a tenement being reduced, it was found 
he could have no remuneration for expences he gave out to keep the 

| tenement in good condition before his right was reduced, becauſe 
during that time he enjoyed the mails and duties ; but that he had 
a claim for ſuch meliorations as were profitable to the purſuer, by 
raiſing the rent of his tenement. Stair, 18th January 1676, Binning 
contra Brotherſtones. 

A TACKSMAN of a houſe has no claim for what he builds or 
repairs, unleſs the ſame be conditioned in the tack. Gilmour, 
February 1664, Hodge contra Brown. — A tackſman, after be- 
ing diſpoſſeſſed by letters of ejection, continuing to ſow the yours, 
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the Lords found that the corns did belong to the proprietar, upon this 
principle, That ſata cedunt ſolo ; but they decerned him to pay the ex- 
pence of labouring and ſeed, as being eatenus locupletior factus, tho 
the corns, as ſaid is, were ſown mala fide, and without any intention 
to profit the proprietar. Stair, 22d February 1671, Gordon contra 
M<Culloch. 


Tur Lords ſuſtained action at the inſtance of a wadſetter, for de- Suppoſing 
claring that the 3 of a harbour in the wadſet lands to be made  inencion 


by him was pro 
found to him the expences thereof before redemption of 
but here there was no compearance for the defender. Durie, 22d 
July 1626, Moriſon contra Earl Lothian. 

A GENTLEMAN incumbered with debts, having conveyed his ef- 
fects to certain truſtees for the uſe and behoof of his eas. and 
they having accordingly entred upon the management, and converted 
the effects into money, in a compt and reckoning betwixt them and 
the creditors, the Lords found, That truſtees are not intitled in law to 
demand any fee or reward for their pains. 4th January 1738, Tru- 
ſtees of Colonel Johnſton's creditors contra the creditors, | 

In a purſuit tor merchant goods taken off in name of the defender, 
and applied to his uſe, the defence was, Non relevat, unleſs it could alſo 
be alledged, that the defender gave commiſſion to take theſe goods off 
in his name; for otherwiſe there was no contract betwixt the purſuer 
and defender ; and if the mandatar, who was employed to furniſh him 
upon his the mandatar's own credit, uſed his name without authority, 
the merchant who gave truſt has himſelf to blame ; it was found, That 
the goods being acknowledged converted to the defender's uſe, he was 
liable to the purſuer, in ſo far as he proved not that he paid the man- 
datar. Stair, 2oth February 1669, Bruce contra Ld. and Lady Stan- 
hope. — In the like caſe, the Lords would have ſuſtained it rele- 
vant to aſſoilzie the defender, that the goods were gifted to him by the 
perſon who took them off for his behoof; but as donatio non præſu- 
mitur, he was found liable, in reſpe& he could bring no evidence of 
the alledged donation. July 1726, Hathorn contra Urquhart. 

A WoMaANn having conſented to her ſecond huſband's ſelling her 
jointure, which ſhe had by a former, and judicially ratified the fame, 
whereby ſhe was leſed, the ſecond huſband having left her nothing in 
lieu thereof; in a proceſs at her inſtance againſt the ſaid ſecond huſ- 
band's children of a former marriage, for an equivalent, ſhe having re- 
voked her conſent, as being donatio inter virum & uxorem; the Lords 
found, That ſuch a revocation could not prejudge him who bought her 

jointure; but ſeeing the writ bore, thar her huſband received the price, 
they thought it reaſonable, that ſhe ſhould be indemnified by an e- 
quivalent remuneration out of his eſtate, Fountainhall, 16th July 
1696, Leiſhman contra Nicols. — A wife having a liferent, conſti- 
tuted by locality, was induced to conſent to ſeveral heretable debts, 
contracted by her huſband, whereby her liferent, after his death, be- 
came in ſome meaſure ineffectual ; upon this the queſtion aroſe, Whe- 
ther the relict had recourſe againſt her huſband's heir, in ſo far as ſhe 
was prejudged, by yielding preference to her huſband's creditors ? That 
a recourſe was competent, was argued from the nature of the tranſa- 
ction, that, by the wife's conſent to the creditors their preference, no 
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ſimple or abſolute gift was deſigned, either to the huſband or his cre- 
ditors, that nothing was intended further, than to grant a ſecurity to 
the creditors, it was the fame with reſpect to the huſband, whether 
this was done, as in the preſent caſe, by conſenting toa preference, or 
if ſhe had directly impignorated her liferent-lands ; and therefore, from 
the nature of the thing, that recompence is due. The Lords found, 
That the liferentrix had a competent action againſt the heir of the huſ- 
band for the damage ſhe ſuſtained for the want of her liferent, by con- 
ſenting to her huſband's creditors. 29th November 1728, Trail of 
Sabae contra Moodie.— The like. Stair, 11th January 1679, Bowie 
contra Corbet. 


A Wz1TTEN teſtament being reduced for informality, the Lords 


Ione pay allowed the executor nominate the ordinary expence of confirmin 

anockers vbt, the teſtament, in ſo far as it was profitable to the executrix qua neare 

tion of benefic. of kin, purſuer of the reduction. Fountainhall, 2oth February, For- 

ing him? bes, 2oth June 1712, Moncrief contra Monipenny. — A perſon in 
his teſtament, having ordained a monument to be built to him by the 
executrix therein named; the Lords allowed her deduction of the ex- 
pence thereof in a compt and reckoning at the inſtance of the defunct's 
neareſt of kin, who had reduced the teſtament, altho' before com- 
mencement of the building the reduction was raiſed, and the execu- 
trix got a bond from the heir to relieve her of the expence thereof, in 
caſe the teſtament ſhould happen to be reduced ; but the Lords refuſed 
her allowance for the expences of defending —_ the reduction there- 
of. Forbes, 19th February 1712, Moncrief and her Huſband contra 
Monipenny. 

In K lion at a tercer's inſtance for a third of the mails and duties 
of the lands, ſince her huſband's deceaſe, intrometted with by the fiar; 
the Lords refuſed to allow defalcation of a third of the chamberlain's 
fee paid by the defender, tho” it was alledged, that if ſhe had managed it 
herſelf, ſhe could not have done it without expence. Durie, 27th 
March 1634, Lady Dunfermline contra her Son. 

APART having uplifted the defunct's rents, and applied the fame 

for defraying the expences of the funerals, it was found, That he, ha- 
ving done ſame by the relict's order, was to be conſidered as her 
hand ; and therefore that he was liable to accompt to the heir for his 
intromiſſions ; ſeeing, if the relict were purſuing for an exoneration 
upon this head, it would be competent to object to her, that ſhe had 
in her hands the defunct's moveables, which ought to be applied, in 
the firſt place, towards defraying the funeral I Home, 
2 1ſt June 1726, Sir William Johnſton of Weſterhall contra Marquis 
of Aka. 


THREE 2 having joint- right to a mill, did all concur in a de- 
2 clarator of thirlage, and two of them gave commiſſion to the third to 
communi, borrow money upon their joint credits to carry on the plea ; after it 
was come a conſiderable length, theſe two gave in a diſclamation of 

the proceſs ; and the third continuing to carry it on in his own name, 

did, at length, obtain decreet of declarator ; in a purſuit againſt the 

other two for their ſhare of the expence the Lords found them liable 

for the expences, neceſſarily N to the end of the plea, the mill 

being a common and indiviſible intereſt, Stair, 6th January —_ 
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Forbes contra Roſs and Paterſon. One of many creditors 1 
the common debitor's relict (as having got a diſpoſition from her huſ- 
band, in truſt, for payment of his debts) and recovering ſentence a- 
gainſt her, but nothing thereon being extracted, and the other credi- 
tors thereafter compearing, the ſaid firſt creditor was found 7 ** 
for his expences, to be paid out of the firſt and readieſt of the ſub- 
jet, but the whole creditors were found to come in part paſſu. 
Bruce, 3oth July 1715, Creditors of Calderwood contra Borth- 
wick. 

AN appriſer of a burnt tenement, upon which a liferent was conſtituted 
after it was burnt, having, after expiry of the legal, rebuilt the fame; it 
was found, That the liferenter might either have what the burnt tene- 
ment was worth before the rebuilding, or otherwiſe the poſſeſſion, quia 
inedificatum ſolo, ſolo cedit, ſhe paying, or allowing out of the duties the 
annualrent of what was neceſſarily and profitably wared thereon at her op- 
tion. Stair, Gosford, 24th January 1672, Hacket contra Wat.— A re- 
lict being infeft in a ruinous tenement, repaired the ſame, and built it 
much better than ever it was ; the heir was decerned to refound her ex- 
pences, not only in ſo far as neceſſary, but in ſo far as he ſhould be a pro- 
fiter by greater mail after the relict's death, ſhe leaving the tenement in 
as good caſe as at the time of the purſuit. Stair, 23d February 1665, 
Jack contra Pollock.---A widow having rebuilt her jointure-houſe, burnt 
caſu fortuito, was found to have no action againſt the heir, unleſs the 
houſe had been accuſtomed to be ſet for mail, and, in that caſe, found 
the heir liable in quantum lucratus. Stair, ad February 1672, Guth- 
rie contra Ld. M Kerſton.— The Lords found the fee of a burnt tene- 
ment, repaired by the liferenter, affected with the principal ſum ex- 
pended on the reparation, Forbes, 2oth February 1706, Hallyday 
contra Garden. --- But refuſed to find the fee burdened with an- 
nualrent of the reparations during the liferenter's lifetime, Forbes, 17th 
February 1708, 2 contra Cuningham. 

A SKIPPER, to preſerve his ſhip from being carried off, having 
ſtruck a hole in her bottom, which, afterwards, by ſtreſs of weather, 


proved the deſtruction of the ſhip ; he was not found to have any a- 


ction for recompence againſt the merchants, becauſe it was not done 
for the common utility, and could only fave the ſhip, and not the 
goods, to which the privateer had free acceſs. Stair, Fountainhall, 
15th January 1680, Leſlie contra Logan. --- A party found liable for 
his proportion of the average, the ſhip being taken by privateers, and 
the ſupercargo kept for the ranſom ; and thereafter paying it, the faid 
party's goods being ſaved and delivered to him. Fountainhall, 29th 


June 1710, Richie contra Lord Salton. In a ſhipwreck, part of the 


cargo being ſaved and fiſhed out of the ſea, the were delivered 
to the freighters upon payment of the ſalvage ; in a purſuit, afterwards, 
at the inſtance of the owner of the ſhip, againſt the freighters, for a 
proportional part of the freight, effeiring to the goods ſaved, a counter 
claim was reared up by the freighters for a proportion of the ſalvage ef- 
feiring to the purſuer's claim for freight, which it was contended they 
ought to be liable for, in reſpect if no goods had been recovered, no 
freight would be due. Anſwered, The falvage is no commune nego- 
trum, the labour and expence being entirely beſtowed upon ſaving the 
goods, without any other ſuppoſed view ; tis true the owners of the 
ſhip reap a conſequential benefit by ſaving the goods, in being entitled 

L 4 L 2 to 


320 Recompence. 


to the freight, which otherwiſe they could not claim; but expence 
laid out in ſaving and preſerving of any thing, follows the proprietar 
only, even where others reap a caſual or conſequential benefit thereb 


The Lords found the full freight due, without any deduction upon — 


account of ſalvage. 18th January 1735, Lutwidge contra Gray. 


Parents when TRE Lords ſuſtained action for meat and clothing to a minor, 
liable for tur- tho* it was alledged, that he had ſufficient allowance from his father 
their children ?the defender, and this, in reſ * it was done abroad, where he was far 
from his friends. Spotiſwood, (Minor) penult. February 1624, Creech 
contra Walker. -— A father who gave money to his ſon to furniſh 
himſelf, was not found liable for merchant goods taken off by the ſon 
without his concurrence, Stair, 2oth January 1672, Wallace contra 
Crawford. — The huſband's father found not liable for goods taken 
off by the wife during the marriage while they remained in family 
with him, in ref e the father had been at conſiderable charges 
upon them aliunde ſuitable to their quality. Harcus, (Srante matri- 
monio) November 1682, Alſton contra Stamfelds, —. A father 
is not bound to provide his daughter with wedding-clothes, and there- 
fore was found not liable where the wedding-clothes were not fur- 
niſhed upon his faith. Stair, roth July 1672, Neilſon contra Guthrie. 
—— The father is primarily liable for wedding-clothes furniſhed to his 
daughter, becauſe he is bound to provide for her, and therefore the 
furniſhing preſumed given upon his faith, June 1730, Ferguſſon 
contra Muir. 


In what ca- A YouNG woman to whom a merchant furniſhed abulziements in 
_ her father's lifetime, altho' ſhe was major, was yet aſſoilzied, becauſe 
in euer Colvil, Anderſon contra Craig. The Lords 
refuſed to ſuſtain action againſt a minor in familia paterna for clothes 
furniſhed to him, his father at and before the time of furniſhing bein 

in uſe to take off for him ſuch things, wherefore the purſuer was [ef 
to conveen the father prout de jure, Durie, 22d February 1623, 
Lamb contra Tweedy. ---- In a reduction of a bond granted by a mi- 
nor upon leſion, the bond being for marriage-clothes, the Lords found, 
That what was given to the bride's father imported leſion, and there- 
fore reponed the minor againſt the ſame ; but what was given to the 
bride herſelf, tho' prior to- the marriage, yet that it would fall under 
communio bonorum, and make the minor liable jure mariti, unleſs the 
merchant had followed the father's faith in the furniſhing. Fountain- 
hall, 11th November 1697, Henderſon contra Lathreiſh. — A wife 
and her huſband and her father, being all conveened by a merchant 
for an accompt of clothes, taken off by her while unmarried, a minor 
and in familia with her father ; the Lords found as follows, viz. 1mo, 
If ſhe had been ſui juris & mater familias, the time of taking on the 
accompt, and had wanted a father, that then it would have affected 
herſelf, and conſequently her huſband jure mariti; but being in fa- 
milia with her father, neither ſhe nor her huſband could be made liable 
for the ſame. 2do, That it behoved the merchant to prove that the 
things were neceſſary, and ſuitable to one of her rank and ſtation, and 
nowiſe exorbitant; in which caſe, they found there was no need of the 
father's ſpecial warrant for the furniſhing the ſame. 43/0, They found 
it relevant to aſſoilzie the father, that he proved the furniſhing of his 


daughter 
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daughter ſufficiently aliunde, by paying accompts for her elſewhere to 
merchants for clothes near the time of contracting this debt. 40, They 
rejected two articles of the accompt for a watch and borrowed money, 
as not neceſſary nor ſuitable, (tho ſhe was a Gentlewoman) unleſs the 
merchant would prove the watch yet extant, or that they were in rem 
minoris verſa. Fountainhall, 14th January 1698, Hopekirk contre 
Daes, ---- 'The father is primarily liable for wedding- clothes furniſhed 
to his daughter, upon this — That he is bound to provide for 
her, and therefore the furniſhing preſumed given upon his faith; but 
the huſband is liable ſub/idiarie, becauſe the furniſhing was in rem 
verſum of his wife, and a debt upon her, and conſequently upon her 
huſband by the father's inſolvency, June 1730, Ferguſſon con- 


tra Muir. 


In an action purſued againſt an apparent heir, brother to a defunct, „ &, fem 
by a merchant who furniſhed mournings to the defunct's family, and x HI 
to the defender in particular, tho without any alledged order from 
him ; the Lords found the defender liable, tho' it was pleaded for 
him, That qui in funus impendit, videtur contraxiſſe cum defuncto; 
and therefore the defunct's repreſentatives are the perſons who ought 
to be made liable, who in this caſe was the executor, the defender, 
apparent heir, no way repreſenting his brother ; that the mournings 
were truly in rem verſum defuncti, as a part of the funeral expences, 
as much as mournings furniſhed to ſervants; which was alledged to 
be the cuſtom of all civilized nations, and of our neighbours in Eng- 


land in particular. November 1732, Snodgraſs contra Crawford. 
FURNISHING to a wife, See Huſband and Wife. 
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8 © HE fame order of redemption of compriſed lands ought to be Order of re- 
obſerved as in other redemptions uſed by virtue of conventional — _ 
reverſions, (except concerning the time of the requiſition and premo- ties? | 
nition, which in legal reverſions requires only ſix days) and therefore 

the Lords found a requiſition made againſt a 2 by virtue of 

their own letters, ordaining charges to be directed againſt the party to 

come and receive his money, with the charge executed by the meſſen- 

ger conform thereto, not to be a ſufficient requiſition; and that in 

orders of e of this nature, the requiſition ought to be made 

by a procurator having power from the party to require, and that in- 
ſtruments ſhould be taken thereupon in the hands of a notary before 
witneſſes, as in all redemptions. Durie, 23d July 1622, Earl Deſmont 

contra Hay. — An heritor offering to redeem againſt the Lord Yeſter, 

not only a compriſing at his own inſtance, but alſo all other compri- 

ſings by any other creditor to which he had right ; the order of re- 
demption was ſuſtained, tho thus general, in regard the purſuer was 

willing to conſign all ſums for which the defender ſhould == that he 

had compriſings, and becauſe the purſuer, being a ſingular ſucceſſor, 
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could not know all the compriſings, and there was danger of the ex- 
piring of the 2 reverſion. Durie, 12th February 1631, Murray 
contra Lord Yeiter, 


Iochein- Ant inſtrument of premonition found null, becauſe it did not men- 
— tion the ſpecial dwelling- place where the party was warned, mention- 
the party's ing only that he was warned at his dwelling-houſe indefinitely. Durie, 


houſe net be 13th December 1626, Earl Buccleugh contra Young, — In a clauſe 


named, place Of reverſion, there being no place fixed for the payment of the money, 

bey ir a be frequiſſtion was found null upon this, among other defects, That 

paid, &c, inſtrament did not bear any place at which the reverſer was to repay 
the money. Durie, 7th February 1628, Maxwell contra Ld. Inner- 
wick. Another defect was, That the was out of the country at 
the time, to whom the money was to be repaid, and the reverſer was 
not obliged to pay the ſame out of the country. Durie, 761d. 

In order to | 
premonition A order of redemption was found null for want of a procurat 
4 dare to the uſer, who, when demanded, could produce no — F 


muſt be a pro- Coner, 23d November 1681, Naſmyth contra Naſmyth, 


curatory in 
writ, 


If the pro. A PARTY being obliged to pay a ſum at any time he ſhould be re- 
88 muſt quired, the Lords found the requiſition not ſufficient, becauſe the pro- 
uſing the or. Curator ſhewed not the party his procuratory, tho' the creditor rati- 
der fied the requiſition at the bar; and altho' there was a procuratory law- 

fully ſubſcribed before making the requiſition ; and altho' it was not al- 
ledged, That the debitor, when required, deſired to ſee the procurato- 
ry, but only becauſe the requiſition bore not that the requirer offered to 
ſhow the ſame, or that he actually did ſhow it. Durie, 143th No- 
vember 1622, Ld. Baſs contra Wauchops. — And altho' the inſtru- 
ment of requiſition bore, © That the notary read the procuratory to the 
party; it was not ſuſtained, ſince it did not bear that the procuratory 
was delivered to him as notary in order to be read; for the reading 
thereof by the notary himſelf, without the procurator's direction was 
not an act of his office; and in ſaſines the inſtrument bears, That the 
notary read the precept at the deſire of the _ Durie, 7th Fe- 
bruary 1628, Maxwell contra Ld. Innerwick. — The order of re- 
demption was ſuſtained, tho' the procuratory was not read nor ſeen, 
ſeeing it was not required. Durie, 7th December 1631, Ld. Cleiſh 
contra Sanders. The Lords ſuſtained an order of redemption, altho' 
the inſtrument of premonition made no mention that the procurator 
did ſhow his procuratory, and altho' the inſtrument of conſignation 
made no mention, either of production of procuratory, or thewing the 
reverſion ; but their Lordſhips declared, That they would not draw this 
thereafter into a preparative, in reſpe& the purſuer had ſuſtained great 
trouble in actions for recovery of the ſaid reverſion from the fame de- 
fender. Durie, 21ſt February 163 5, Ld. Earlſton, contra Ld. Grim- 
met. — An infeftment of annualrent was found looſed, ſo as to go to 
executors upon a requifition by the creditor, tho' the procuratory was 
not produced at'the time of the requiſition, the ſame not having been 
called for, and the defunct having homologated the order, by raiſing 
horning upon it. Stair, Newbyth, 19th January 1665, Stewart con- 
tra Stewart. A requiſition mo to proceed on a procuratory, arid 
not bearing the procuratory produced, was ſuſtained, the __ pro- 
FE ucin 
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ducing the procuratory before extract, in reſpect that the procurator 
had — been called fir, and alſo, that the — of the writs, hic 
the requiſition mentioned, did import a power to require, Stair 28th 
June 1671, Home contra Lord Juſtice Clerk, -— The like, Stair, 16th 
June 1671, Lord Lovat contra Lord M Donald. In a declarator 
of redemption of a wadſet, it being objected, That the inſtrument of 
premonition did not bear production of a K , the Lords re- 
pelled the . it was not alledged, That a ſight of the 
procuratory was de . Fountainhall, 29th December 1697, Li- 
vingſton contra Earl Callender. It being alledged by a donatar of 
eſcheat, That a ſum was become moveable by requiſition ; in this un- 
favourable caſe the Lords found the requiſition null for not bearing 
the production of a procuratory. Stair, Dirleton, Gosford, 12th Ja- 
nuary 1677, Creditors of Wamphray contra Ld. Calderhall. — An 
inſtrument of conſignation ſuſtained, tho? it did not bear production of 
the procuratory, the ſame not having been required. Home 

January 1683, Jolly contra Paterſon, 


A Box for giving a reverſion being only produced in uſing of the | Habe rever- 
order of redemption, but not the reverſion itſelf, tho' it be produced produced a 
in the declarator, the order will not be ſuſtained. Haddington, 19th premonition? 
January 1610, Rule contra Brown. — The Lords ſuſtained an order 
of redemption, altho', the time of premonition, the reverſion was not 
ſhown nor read to the party, ſeeing it was in corpore juris, and fo 
needed not be ſhown to him. Durie, 26th June 1628, Spotiſwood, 
(Redemption) 26th January 1628, Auchinleck, (Redemption) 21ſt Fe- 
bruary 1635, Ld. Newark contra his ſon.— In a declarator of re- 
demption at the inſtance of a creditor who had appriſed the reverſion, 
it was found ſufficient, That an atteſted double of the reverſion was 5 
produced, the appriſer offering to prove, that the principal reverſion * 
was in the defender's hands. Stair, 19th February 1662, Children of 
Wolmet contra Ker. .. The like. Stair, 17th F « Gyms 1663, Mont» 
gomery contra Heirs of Haliburton, | 
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Ax order of redemption uſed by an aſſigney to the reverſion, was Premonit!- 
found defective ab initio, through the not production of the aſſignation, and by 3n 
the ſame having been required, but it was found ſupplied ſo ſoon as reverſio 


reverſion, if 
the aſſignation was judicially produced and ſeen by the wadſetter, and meg tg. 
the order declared to take effect from that time. Stair, 19th Februa- yz 
ry 1674, Lord Borthwick contra Pringle. — An order of redemption | 
made by a ſingular ſucceſſor to the reverſion, without producing his 
title at the uſing of the order, was only ſuſtained to take effect from 
the time that the title was produced, altho* the papers were at the time 
in the hands of the wadſetter's lawiers in another proceſs before the 


Lords. Forbes, Fountainhall, 13th November 1711, Douglas contra 
Carruthers, | 
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In an order of redemption, the Lords found it ſufficient, that the If the mo- 


inſtrument bore the party to have compeared at the place appointed, 5 7 7 
produced a bag where the ſum was, and did offer the — * e wad- y 
ſetter, altho it bore not that the money was compted. Durie, Spotiſ- 

wood, (Redemption) 10th March 1630, Grierſon contra Gordon. 

Home, January 1683, Jolly contra Paterſon, 
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If a renounci- AT the uſing of an order of redemption, the wadſetter offering to 
— NE take his money, but preſenting therewith a renounciation, which was 
wadſetter to refuſed as not ſufficient, it was not found neceſſary that the reverſer 
by AI ſhould, at the time of the order, have offered a renounciation to be 

| ſubſcribed by the wadletter, but the lands found notwithſtanding re- 


_ deemed, Durie, 12 July 1634, Lord Balmerino contra Lord Jed- 
burgh. 


Cons1GNATION for redemption found valid, made upon the day 
appointed, any time after mid-day, tho' before ſun-ſetting, unleſs the 
other party can inſtru that he came to the place after conſignation 
was made, and before the ſun went down. Sinclair, — 
Conſignation the day after the term fixed in the heritable bond, found 
ineffectual, tho the term fell upon a Sunday; for the Lords thought, 
that the conſignation ſhould rather be the day before than the day - on 
Fountainhall, 17th December 1702, Ogilvie contra Stormonts. 


The rever- THE reverſer who preſents the money, is obliged to do no further, 
fr may rerain if the wadſetter appear not to demand payment; and if he take up 
the wadfeter the ſum again, he 1s only liable for the annualrent, but has right to 
appear not. the rent of the wadſet lands from the date of the order. Stair, 24th 

February 1670, Jardin contra Johnſton. Stair, 8th December 1671, 
Foreſt contra Brownlie. Gosford, 28th, Stair, 2gth November 1672, 
Duke of Buccleugh contra Ld. Thirlſtane, Stair, 19th February 


1674, Lord Borthwick contra Pringle. 


Who muſt AN heritable bond being taken to a man in liferent, and to his fon 
ve premoni- in fee, containing a clauſe of reverſion upon premonition, &c. and im- 
powering not only the fiar but the liferenter to require; an order of re- 
demption and conſignation of the money, found null, becauſe premo- 
nition was only made to the fiar, requiring him to acquaint the life- 
renter. Fountainhall, 17th December 1702, Ogilvie contra Stormonts. 
THERE is no neceſſity to make premonition to any, but to the heretable 
ee without regard to what hands the land analzied under reverſion 
gone. Spotiſwood, (Redemption) gth July 1630, Fiſher contra 
Brown. In uſing an order of redemption, there was found no neceſ- 
ſity to premoniſh a compriſer of the wadſet, tho' he had charged the 
ſuperior, who, himſelf, was the reverſer, ſeeing he was neither infeft, 
nor in poſſeſſion, Durie, 20th March 1629, Earl Buccleugh contra 
Young. --- A tack being ſet of lands, bearing @ reverſion upon pay- 
ment of a certain ſum ; and which tack the tackſman aſſigned to his 
wife for her liferent uſe; and the ſetter having redeemed the tack by 
paying the ſum, and taking tranſlation from the original tackſman, 
found, That the tack was thereby evacuated in totum, he having 
paid his money bona fide, and not being obliged to know of the 
wife's tranſlation. Stair, 7th February 1673, Burnet contra Fraſer.— 
A wadſet coming by progreſs into a party's hands, who was infeft 
thereon baſe, and did“ inhibit his author upon the warrandice of his 
diſpoſition ; and the reverſer, nevertheleſs, obtaining a renounciation 
from the cedent, which was duly regiſtred ; the Lords, in a purſuit at 
the aſſigney's inſtance, conſidering, That the reverſer paid the money, 
redeemed his lands, and accepted a renounciation by virtue of oblige- 
ments, long prior to the inhibition, and ſo was not concerned therewith, 
nor 
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nor any ways in mala fide, unleſs the method of the act of ſederunt, 19th 
February 1680, had been followed, by intimating the inhibition to 
the reverſer ; they therefore found, That the reverſer was not in mala 
fide, neither by the inhibition nor ſaſine, none of which he was obli- 
to take notice of, tho' a liferenter poſſeſſed, which the purſuer con- 


tended was his poſſeſſion; and therefore ſuſtained the renounciation. 
Fountainhall, 5th January 1698, Watſon and Nicolſon contra Irvine, 


A Rrautistriox to a minor and his tutors and curators, was 9 | 
found valid, without neceſſity of obtaining the Lords letters, granting urors and cu. 
warrant to require tutors and curators. Durie, 6th March 1639, Ur- raters. 


quhart contra Barclay. | | 


IF the ſpecies of money be named in the letters of reverſion, the Reverſion 
Lords found, That no other ſpecies can be conſigned without the o- e 
ther pe conſent, Sinclair, 15th May 1547, Ogilvie contra , equivalentsare 

n a proper wadſet, the rent exceeding the annualrent of the mo- uad 
ney lent, which ſuperplus, the wadſetter was bound to pay in to the re- 
verſer ; and the reverſer, after many years, obtaining decreet for 
the ſaid ſuperplus, and uſing order of redetn tion, and, among other 
things, conſigning the ſaid decreet, and a diſcharge with the ſuperplus - 
of what remained unpaid of the money lent, and then purſuing decla- 
rator ; the Lords ſuſtained the order, bearing the conſignation of the de- 
creet pro tanto, tho” it was alledged, That the whole money ought to 
have been conſigned conform to the contract; but this the Lords found 
needleſs in this caſe, the decreet being acceſſory to the wadſet. Stair, 
2d Newbyth, 12th January 1667, Hoge contra Hoge. — It be- 
ing provided in a reverſion, that the lands ſhould be redeemable | | 
only with the reverſer's own money; and yet the money, when offer- il 
ed, was borrowed from another ; the Lords found no ſpeciality nor re- if 
ſtriction laid on the debitor in this caſe, but that he might redeem the 1 
creditor with any money cui nibil deerat, cum ſuum recipit, unleſs it U. 
had been more clearly contained and provided for. Fountainhall, 16th 1 
July 1696, Lord Bargeny contra Ferguſſon of Kilkerran. ] 


— — 


' 
PREMONIT1ON being by paction to be made at the pariſh kirk, the | 
Lords ſuſtained it, tho not made there, but perſonally, notwithſtand- i 
ing, that reverſions are ffr1#7 juris. Durie, 11th December 1638, 
Finlayſon contra Weemyſs.—An order of redemption having been u- | 
ſed at Edinburgh, whereas, by the contract of wadſet, it was ordained 
to be at London; the order was ſuſtained, the preſent wadſetter reſi- 
ding at Edinburgh, and the reverſer making up the exchange, and 
what elſe the wadſetter ſuffered by not having his money paid at 
London. Stair, 1ſt, Newbyth, 2d February 1667, Creditors of 
Murray contra Murray. | 
Ir the perſon, in whoſe hands the redemption. money is declared 
conſignable, be abſent, or refuſe to accept of the ſame ; the Lords 
found, That the reverſer may conſign it in the hands of any other re- 
ſponſal man. Balfour, (Redemption) 2oth January 1551, and 20th 
April 1559, Adamſon contra Henryſon. --- The like. Hope, (Wad- 
ſet) 3d February 1619, Bruce contra Buckie. 


Tuo' declarator of redemption may proceed while the money lies warrane co 


conſigned, yet, before extract, the money muſt be exhibited to be gi- — the com. 
Vol. II. 4 N ven 2d ſum, 
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ven up to the wadſetter; and therefore the Lords will ordain letters 
to be directed at the purſuer's inſtance, and alſo at the defender's, if he 


leaſe, to charge the depoſitar to exhibite the ſame. Durie De- 
cember 1631, Grierſon contra Gordon, — 


PRE MONITION er requiſition againſt parties out of the 
country. See Execution. 


IN a declarator of redemption, who muſt be cited? See Citation. 


WADSETTER upon redemption, bound only to renounce what 
right he has from the reverſer. See Mutual Contract. 


REDUCTION. 


Who muſt OUND, That the defender in a reduction muſt produce the re- 
— 4 * tour called for, being his own evident, tho' regiſtred in the 
chancery, which is a publick regiſter. Durie, 12th February 1628, 
Ker contra Scot. In a reduction of an extracted decreet of ranking, 
the creditors refuſed to take a day to produce the decreet, which being 
in publica cuſtodia, and the date condeſcended on, the purſuer muſt ex- 
tract it himſelf. Anſwered, The decreet was extra on the com- 
mon expence, and is a common evident; however the purſuer was 
willing to extract the particle of it that concerned his preference, con- 
form to g 17. Regulations 169 5. Replied, The regulations do not 
concern the caſe of ſatisfying productions, but only — ies ex- 
tract for their ſecurity, or to obtain payment. Found the purſuer be- 
hoved to extract the whole decreet, the regulations not concerning this 
caſe. Fountainhall, 23d December 1698, Learmont contra Creditors 
of Sir Robert Preſton. Forbes's MS. 17th December 1713, Auch- 
mutie contra Hope. --- In a ſingle reduction, the defender, to avoid 
certification, giving in a condeſcendence of the dates of the regiſtration 
of the writs called for in the books of ſeſſion, the purſuer inſiſted, 
That the defender ought to produce the extracts, and that no argument 
could be drawn from the — of improbations, which ſtand upon a dif- 
ferent footing ; there, extracts are not ſufficient to ſatisfy the 41 
and if the principal writs are to be tranſmitted, tis as eaſy for the pur- 
ſuer to apply for the warrant as for the defender. Here it is incum- 
bent upon the defender, from the nature of the proceſs, to produce 
the writs challenged ; and it would be unreaſonable to = the purſuer 
to the expence of new extracts, when the defender is already poſſeſſed 
of extracts. The Lords found the defender ought to exhibit the writs 
called for on oath, if they be, or were, in his hands ſince the citation; 
otherwiſe, that the charge of extracting them lies on the purſuer. 
Dalrymple, 24th January 1717, Muir contra Miller, 


Proceſs of FouND, That a depending reduction of a decreet cannot ſtop exe- 
reduQtion if it cution thereupon. four, (Spuilzie) gth March 1541, Halyburton 


ſtops execu- 


tion? contra Rutherford. Balfour, (Reduction) 20th June 1542, _ 
vie 
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gilvie contra Campbell. — A party was found liable in a ſpuilzie for 
proceeding to poind upon a decreet of the Lords after a reduction of 
the ſame was intented, tho' no ſuſpenſion. Colvil, March 1 582, 
Vanſe contra Ld. Auchtertuile. A teſtament being ſought to be con- 
firmed by the commiſſaries, the Lords refuſed to advocate the confir- 
mation upon a depending reduction of the teſtament before their Lord- 
ſhips, but remitted the — to the commiſſaries; yet four days there- 
after in a like caſe, the Lords advocated the confirmation, and diſ- 
charged the commiſſaries to proceed till the reduction was diſcuſſed. 
Durie, 26th July 1626, Niſbets contra Arthur's relict. 


A GirT of nonentry being made, and thereafter an heir ſerved Bed of a 
and retoured ; but the ſervice and retour being reduced at the inſtance — of re- 
of another, and after all, the Sovereign having made a ſecond gift in 
favours of a third , the firſt gift was E altho' the fee was 
full betwixt and the making of the ſecond ; and this becauſe of the 
reduction, which rendered the ſervice as if it had never been, and ſo 
the old gift was found to revive. Sinclair, 17th February 1548, Ma- 
ſter of Flemin contra Ker. — An infeftment of annualrent granted 
by a father, after he was denuded, in favours of his ſon, was yet ſu- 
ſtained in competition with other lawful diligence, the creditors ha- 
ving reduced the diſpoſition as fraudulent, Stair, 11th July 1673, 

Street contra Lord Torphichen. 


In a reduction ex capite inhibitionts of a diſpoſition to lands, the what if the 
defender offered to exclude the purſuer, by producing a right to the e 
lands in queſtion prior and preferable to the purſuer's right from the purſuer by a 
common author, and therefore contending, that the purſuer could have prior and 4 
no intereſt to reduce. Anſwered, The effect of an inhibition is only —̃—— 
declaratory, and the defender's prior rights will not be prejudged, not 
being called for to be reduced, and it will be competent for the defen- 
der to found upon them in executione, when poſſeſſion is ſought ; yet 
the Lords admitted the defender to found upon any prior right that 
might exclude the purſuer. Stair, 11th December 1667, Hog contra 
Counteſs of Home. — But in a ſimilar caſe, the Lords, with regard 
to the general point, were of opinion, That the defence was not rele- 
vant ; becauſe upon that footing, no reduction could be ſuſtained 
of any particular right, unleſs the purſuer were ready to reduce all 
rights to the ſubject in the defender's perſon, which is neither reaſon- 
able nor conform to cuſtom ; becauſe purſuers may have a particular 
call to reduce ſome rights, in reſſ of the hazard of loſing their proof, 
whether oath of party or witneſſes, and yet may not be in readineſs to 
infiſt againſt all the defender's rights; nor is the defender prejudged, 
ſeeing no poſſeſſion is ſought or other execution, the reduction being 
only declaratoria juris : Yet in the preſent caſe, the defender being 
very poor, and his caſe favourable, the Lords ordained the purſuer to 
infiſt upon what he had to alledge againſt the defender's 4 — rights 
produced, as if they had been all contained in the reduction. Stair, 
2d January 1656, contra Wilſon. — And in a reduction ex 
capite interdictionis, the Lords repelled the defence of a preferable ex- 
cluſive title in the defender, reſerving the ſame contra executionem. 

Stair, 2oth February 1666, Lord Salton contra Lds. Park and Rothe- 
may. — The like was found, where the reduction was of a fraudu- 
4 N 2 lent 
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lent diſpoſition inter conjunctas. Stair, aqth November 6 ; * 
Dirie . 3 


WHAT title requiſite. See Title to purſue. 


PROCESS of 1 what time it interrupts bona fide 
poſſeſſion. See Bona fide poſſeſſor. 


REDUCTION of decreets. See Proceſs, 
TERMS allowed for production. See Induciæ legales. 


. 


Woods, wW OODS were found not to be inter regalia, but only foreſts ; 
and therefore the common clauſe cum fylvis, nemoribus, &c. 
was found to give ſufficient right to ſuch woods, and that they requi- 
red no ſpecial ſaſine. Haddington, roth January 1610, Ld. of Gad- 
girth contra Hunter. 


Sea - green. IT was found, That theſe. ſea-greens in carſes, which in ſpring- 
tides are intirely overflown, are not inter regalia, and therefore need 
not be eſtabliſhed as a ſeparate fee ; but that they may belong to the 
neighbouring heretors, as part and pertinent of their lands. Dalrymple, 
—_ 25th November 1714, Bruce contra Ld. Raſhichill and o- 

ers. 


Hidden tre- IN a competition about ſome coin'd money found in a houſe, be- 
ſure. twixt the executors of the defun& who dwelt in that houſe, and the 
roprietar, who claimed the half upon the principles of the Roman 
w, which makes the half of a treaſure "ne | in the ground to belong 
to the proprietar, and the other half to the finder; the Lords were of 
opinion, That in our practice, treaſures and ſuch things which are 
nullius, non cedunt occupanti, but belong to the King, and go to the 
fiſk ; but then they conſidered, that a treaſure is vetus pecuniæ w_—_ 
ſitio, cujus memoria non extat; but here the coin was recent, and 
been the poor woman's poſe who died here, and therefore they pre- 
ferred her executors. Fountainhall, 2gth December 1696, Cleghorn 
contra Baird of Saughtonhall. 
By a ſtatute made in parl. 12, Ja. VI. anno 1592, it is enacted, 
« That mines and metals, in ſo far as they are part of his Majeſty's 
te property annexed, or any other way, ſhall be diſſolved, to the ef- 
te fect the ſame may be ſet in feu; and that it ſhall be lawful to his 
« Majeſty and his ſucceſſors to ſet in feu- farm to every Earl, Lord, Ba- 
© ron, and other freeholder within the realm, and whatſoever 
* mines of gold, or filver, lead, 1 tin, and other whatſoever 
&« metals or minerals, which may be found within their own lands or 
« heretages, for payment to his Majeſty of the tenth part of the gold, 
« or other minerals, which ſhall be found within his lands or here- 
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ee tages, free and without any deduction. Sir Alexander Murray, 
proprietar of the barony of Ardnamurchan, holding of the Duke of 
Argyle, who holds the ſame of the crown, did, upon the above act of 

— obtain a grant from his Majeſty of all the mines within the 

id lands; the Duke of Argyle conceiving, that the benefit of the act 
did belong to the King's alls only, 1 for and obtained a ſecond 
grant from his Majeſty of the mines within the ſaid lands. And theſe 
two grants being made the foundation of mutual declarators, the Lords 
found, That the benefit of mines and metals granted by the ſtatute 1 5924 
is not to be reſtricted to the frecholders who are immediate vaſſals of 
the crown, but does extend and belong to all proprietars of land free- 
holders, tho' holding of ſubject ſuperiors ; and therefore that the grant 
to Sir Alexander Murray obtained from his late Majeſty, of th- mines 
and metals within his own lands, doth carry the right to the mines and. 
metals within the lands of Ardnamurchan, and others holding of the 
Duke of Argyle. 8th December 1739, Duke of Argyle contra Sir 
Alexander Murray of Stanhope. 


SALMON-FISHING if inter Regalia? See Salmon-fiſhing. 


— 


REGISTRATION. 


Letters of Horning, &c. 


E who relaxes and regiſters not, cannot alienate, being till hol- 


den and repute rebel. Haddington, March 1614, Hog 
contra Paterſon. 


Inhibition. 


IT is appointed by a& 119, parl. 1581, That inhibitions with the 
os bs within 40 8. of the . recorded in the ſheriff- 
court books, both of the ſhire where the debitor dwells and where his 
lands ly, and. the principals be ſigned by the ſheriff-clerk, and delivered 
back to the party, declaring the ſame to be null, unleſs duly regiſtred 
as ſaid is. Upon this ground an inhibition was found null, where the 
execution at the mercat- croſs was not marked and ſigned by the clerk. 
Dalrymple, Bruce, 22d February 1715, Sir John Clark contra Pre- 
ſton.— But in the like caſe the objection was repelled, in reſpect there 
is no certification of nullity adjected in the act; and therefore, tho' the 
neglect of the clerk's ſubſcription may ſubject him to cenſure, the dili- 
gence ſtands good, being duly recorded, which anſwers all the ends 
of the clerk's ſubſcription. 16th June 1727, Dutcheſs of Argyle con- 
tra M*Neill of Loſſet. 


Act 16, Parliament 1617. 
A SASINE within burgh ſuſtained in a competition, tho' neither 


regiſtred in the regiſter of the ſhire nor in the town-books ; becauſe What writs 
there is an exception of ſuch ſaſines in the act of parliament. Dirleton, muſt be regi- 
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19th, 1 1 21ſt July 1666, Thomſon contra McKittrick, Stair, : by * 
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** 


zoth June 1668, Burnet contra Swan, Stair, Dirleton, 24th Febru- 
ary 1676, Swan contra Burnet. Upon the ſame footing the Lords 
ſuſtained a ſaſine of a tenement in Leith, tho not a royal burgh, be- 
cauſe of the perpetual cuſtom of giving ſuch ſaſines by the bailies of 


Edinburgh, a royal Dory, unleſs the competitor would alledge. it to 


be the cuſtom of Leith to regiſter ſaſines. Durie, roth uly 1623, 
Edmondſton contra . —— The like was found, wi regard to 
reverſions of tenements within burgh. Stair, 18th January 1681, 
Barrie contra Halyburton. See act 11, parl. 1681, — An aſſi 

tion to an order of redemption is none of theſe deeds that require to 
be regiſtred by act 1617. Durie, 29th July 1623, Earl Mariſchal 


contra Keith, — As a formal diſcharge of a reverſion muſt be regi- 


ſtred by act 1617, the ſame was found neceſſary, with regard to an 
obligation, to grant a diſcharge, tho' not expreſs'd in the act. Durie, 
25th November 1626, Turnbull contra Scot. — A wadſetter having 

ted a renounciation of his wadſet, which was regiſtred, a private 
diſcharge of the ſaid renounciation was found good againſt the fingular 
ſucceflor, who appriſed the whole lands from the reverſer ; becauſe, 
tho' there is par ratio that ſuch diſcharges ſhould be regiſtred, yet the 
act 1617 being a correctory law, cannot be extended. Gosford, 2oth 
July 1675, Dunnipace contra Oliveſtob. 

To take away apprifings even againſt fingular ſucceſſors, there needs 
no formal grant of redemption or renounciation regiſtred, conform to 
the act, which extends only to wadſets properly ſo called. Stair, 23d 
July 1662, Lord Fraſer contra Philorth. — A backbond by an a 

riſer, renouncing all benefit of his appriſing, and diſcharging the 
e, in ſo far as prejudicial to another party's right was found effec- 
tual againft a ſingular ſucceſſor, tho? never regiſtred. Stair, 31ſt July 
1666, Earl Southeſk contra Marquis of Huntly. 

THe author's backbond found good againſt the ſingular ſucceſſor in 
a tack, tho' neither regiſtred nor intimated to him before his purchaſe. 
Stair, 4th January 1668, Forbes contra — be like, with 
regard to a backbond of truſt, Stair, 12th July 1670, Kennedy con- 
tra Cuningham. 

A CREDIToOR having diſcharged a power he had to uplift and diſ- 
poſe of his ſum during his life, this diſcharge was found effectual a- 
gainſt the ſingular ſucceſſor, tho' not regiſtred. Stair, 6th January 
1681, Bruce contra Hepburn. 


REG1STRATION introduced by act 1617, does not thereby become 


Regiſtration an eſſential ſolemnity of the deed, ſo as the neglect thereof to infer a 


a ground of 
preference in a 
competition, 


nullity ; the deed is good without regiſtration, only it is declared, 
To make no faith in competition with another party, who has a law- 


but wanethere- c ful right to the lands, without prejudice to be effectual againſt the grant- 
ol no, nullity. dc er and his heirs. Thus a ſaſine, not regiſtred, was found good a- 


ſt the party granter of the precept and his heirs. Fountainhall, 23d 
— 1678, Simpſon contra Blackie. And found good againſt tenants. 
Durie, 25th March 16243, Ld. Dunnipace contra his Tenants. Durie, 
13th November 1623, Mariſhall contra Mariſhall. --- And a purchaſer, 
tho' his ſaſine was not regiſtred, was found preferable to the ſeller's 
creditor arreſting the rents in the tenant's hands: For the ſaſine was a 


real right with regard to the ſeller and his creditor, and conſequently a- 


gainſt the tenants, who did pretend no right to the property. 44 
24 


Regiſtration . 


E 


24th March. 1626, Gray contra Tenants. --- In a declarator of liferent 
eſcheat at the inſtance of the ſuperior ;: it being objected by the vaſſal 
and his creditors, That the vaſſal's ſaſine was null for want of regiſtra- 
tion, and ſo the liferent could not fall to the ſuperior but to the King, 
this was repelled, becauſe a ſaſine not regiſtred makes a real right, tho' it 
will not give preference in a competition. Durie, 18th February 1631, 
Lord Cranſton contra Scot. --- And, for the ſame reaſon, the ſuperior's 
ſaſine, tho not regiſtred, was found a good title in a declarator of non- 
entry againſt the vaſſal, who did ge no right to the ſuperiority. 
Stair, 12th June 1673, Faa contra Ld. Powrie, --- And ſuch a ſaſine 
was ſuſtained as an active title in a reduction and improbation. Foun- 
tainhall, 14th November 1678, Dalmahoy contra Ainſlie. --- An heir 
infefting himſelf upon his ſervice, but dying without regiſtring his ſa- 
ſine, and the next apparent heir neglecting the infeftment as null, and 
ſerving to the predeceſſor, as if the interjected heir had died in apparen- 
cy; the ſervice was found null, and a party deriving right from the 
interjected heir was preferred to another who derived right from the 
laſt heir, but who, not being a purchaſer upon the faith of the records, 
could not plead the privilege of the act 1617, Dalrymple, 17th De- 
cember 1703, Forbes, zoth June 1705, Keith contra Sinclair, --- But, 
in the like caſe, an onerous purchaſer from the laſt heir, not knowing 
of the interjected heir's infeftment, having duly recorded his ſaſine in 
terms of the act 1617, was preferred to one deriving right from the in- 
terjected heir; becauſe, tho' his author's infeftment upon the ſervice 
was null, ſeeing the predeceſſor died not laſt veſt, and ſeaſed; yet with 
regard to him, an onerous purchaſer, the interjected heir's infeftment 
was void and null, and could make no faith in terms of the act. Dal- 


ple, Forbes, 2gth November 1705, Creditors of Paterſon contra 


Douglaſs of Earnſlaw. --- In a declarator of thirlage, at the inſtance of 
a purchaſer of the mill, whoſe ſaſine was not regiſtred, the defender 
excepted upon a liberation, granted him by the former proprietar, 
which, tho” poſterior to the purſuer's right, yet was good againſt it, null 
as it was, for want of regiſtration, Anſwered, This would be relevant 
were the competition about the property of the mill ; but if the mill 
belong to the purſuer, it muſt be his with all its acceſſories. Replied, 
The defender was in ſafety to purchaſe his immunity from a man whoſe 
right to the mill was yo record, and no appearance in the record of 
any real right denuding him. The Lords ſuſtained the unregiſtred ſa- 
ſine againſt this defender, ſeeing the competition was not about the 
mill, but the multures. Durie, 21ſt July 1638, Rowan contra Col- 
vil. But in a competition betwixt a diſponee and an appriſer of the 


ſame ſubject, the diſponee, whoſe ſaſine was regiſtred, was preferred 


to the appriſer who was firſt infeft, but did not regiſter his ſaſine with- 
in the ſixty days, appointed by the act. Durie, 4th December 1628, 
Logan contra Hunter. | 

AN obligation to diſcharge a reverſion, and inhibition executed upon 
it, was found null in competition with an aſſigney to the reverſion, tho 
purchaſing after the inhibition, in regard the ſaid obligation was not 
regiſtred in terms of the act; and it was found, That the inhibition 
could have no influence, for if the obligation could make no faith in 
the competition, it would not ſupport the inhibition deduced upon it. 

Durie, 25th November 1626, Turnbul contra Scot, 
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Fon had it been allow 
u 


Of Adjudications and Appriſings. 


FounD, That an adjudication, whereof the abreviate was not re- 
corded in the terms of the act 31ſt parl. 1661, tho' led within year and 
day of the firſt effectual adjudication, whereof the abreviate was duly re- 
corded, could not be brought in par: paſſu with it. Home, 22d Ju- 
ly 1726, Edmondſton contra Thomſon. Which, tho' perhaps, 
more agreeeble to the act of parliament and deſign of the thing, was 

et contrary to the conſtant current of deciſions ; by which this 
interpretation was bt upon the act, ſciz. That the want of allow- 
ance is no nullity, that it oe takes away the preference due to the 
but hinders it not to come in part paſ- 
upon the act of parliament 1661, cap. 62. Compare, Stair 29th N08 
vember 1672, Maxtoun contra Cuningham, with Stair, 17th July 
1668, Stewart contra Murrays. Fountainhall, 25th December 1692, 
Brown contra Porterfield. Fountainhall, 12th February 169 5, Hay 
contra Birdie. Fountainhall, 17th February 1698, Nicolſon contra 
Creditors of Park. Fountainhall, 3d July 1700, Hay contra Creditors 
of Monktoun, 


Of Tailzies. 


A STRICT entail being made of an eſtate, excluding courteſie, terce, 

Sc. and the ſaſine which contained the tailzie being recorded, tho 
the tailzie itſelf was not, in terms of the act 22, parl. 1685, it was 
objected againſt the reli& inſiſting for her terce, That ſhe was excluded 
therefrom by her defun& huſband's infeftment upon record, effectual 
againſt her, whatever it might be againſt onerous purchaſers ; the Lords 
repelled the defence on the tailzie, the fame not being recorded in 
terms of the act 1685. Bruce, 26th July 1715, Anderſon contra 
Wiſhart of Logie. 


Booking of Safines. 


A SASINE being regiſtred out of its due place, ſo that others were 
booked before it, tho' given in after it; the Lords refuſed, on a bill, to 
allow the keeper of the regiſter of ſaſines to inſert that ſaſine before 
thoſe that were already booked, but ordained him to raiſe a ſummons 
for that effect, and to call thereto all creditors who had got poſterior in- 
feftments, to hear and ſee his ſafine regiſtred of the date it was given 
in. Fountainhall, 26th November 1678, Lord Cardroſs contra 
Fowlis. Whether the regiſtration of a ſaſine is to be accounted 
from the ſigning of the keeper's minute-book, or from the time of 

Inſerting it in the publick records. See Bruce's MS. 2oth July 1716, 
Beaumont and Fairholm contra Earl Caflils.. | 


Where Writs muſt be regiſtred. 


 Inn1B1TION found null, tho' executed at the head burgh of the 


regality where the lands lay, and of the ſhire where the party Bo 
an 


. 
— * A. 


Regiſtration. 


and was regiſtred in that ſheriff's court- books, in regard it was not regi- 
ſtred in the regality books, as is required by the acts 119, parl. 158 7, 
and 268, parl. 1597. Durie, 2oth January 1632, Halyburton contra 
Monteith, — Inhibition muſt be publiſhed at the mercat-croſs of the 
regality, within which the debitor dwells; and it will not ſupply this 
defect, that it be publiſhed at the head burgh of the ſhire, and muſt 
alſo be regiſtred in the books belonging to the ſame juriſdiction, or 
elſe in the general regiſter, January 1732, Stirling contra Jamieſon, 


What Writs muſt go into the general Regiſter ? 


By act 33, parl. 168 5, it is ordained, That all clerks within the 
kingdom, who keep ſuch regiſters as are or have been in uſe to be deliver= 
ed to the Clerk-regiſter, to be preſerved in his Majeſty's general regiſter- 
houſe, do give in all the regiſter-books, &c. Upon this act the Lord-regi- 
ſter obtained a warrant from the Lords of ſeſſion againſt the directors 
and clerks of chancery, of which they afterwards obtained ſuſpenſion, 
it not having been made out that the records of chancery were in uſe 
to be delivered in to the general regiſter, February 1732, Lord- 
regiſter contra Directors and clerks of chancery. — A complaint u- 
pon the foreſaid act of parliament being given in by the Clerk-regiſter, 
againſt Mr. Buchan clerk to the commiſſion of teinds, for neglecting 
to give in his records; the Lords found Mr. Buchan entitled to ww 
his own records, in virtue of an expreſs clauſe contained in his commiſ- 
fion, but prejudice to the Clerk-regiſter to order him to preſerve them 
in proper places of ſafety, as he ſhould fee cauſe. Two things ap- 
peared plain, firſt, That the caſe did not fall under the ſtatute, in re- 
ſpect the records of the commiſſion had never been in uſe to be deliver- 
ed to the Clerk-regiſter. 249, That ſuppoſing the Clerk-regiſter had 
right to call in theſe records, it was in his power to grant commiſſions 
during life, ſuch as Mr. Buchan's is, tho' to the prejudice of his ſuc- 
ceſſors in office. 10th November 1738, Earl Selkirk contra Mr. 
George Buchan. 


has been loſt. 


A ParTY whoſe ſaſine was amiſſing, but the notary ſtill alive, 
and making it up out of his prothocal, and the 2 petitioning the 
Lords to warrant the keeper of the regiſter of ſaſines to take it in of 
the old date; the Lords having appointed one of their number to com- 
pare the prothocal with the extract now craved to be marked, it ap- 
peared to be but a minute wanting the clauſes of ſtile, which the no- 
tary had now inſerted and ingroſſed, and there being other preferable 
rights on the lands, the Lords, tho' there is one inſtance marked by 
the Lord Stair, where ſuch a thing had been granted on a bill, * 
2d January 1678, Ramſay ſupplicant; yet doubted if they could al- 
low it any other way hoc ordine, but in the preciſe terms as it ſtood 
in the notary's prothocal, and even then periculo petentis, and reſerving 
the rights of third parties, (tho' theſe did not openly appear in this 
cauſe) and that the keeper of the regiſter muſt narrate his warrant, 
. SY 15 perſeded to give anſwer, unleſs they would take it on 

eir peril. Fountainhall, 4th July 1699, Cochran ſupplicant. 
"Yor. In en RIS. 


Regiſtration of a tranſum'd Saſine where the Principal 


J 


334 Relief (Caſualty of.) Removing. 


FURISDIC TION competent for regiſtration in order to di- 
ligence. See Juriſdiction. 


IF renounciation of an annualrent-right muſt be regiſtred? See 
Annualrent (infeftment of.) 


RELIEF (Caſualty of) 


Relief what, N ELIEF, which is the caſualty due to the ſuperior for entring the 
holdings dee? heir of his vaſſal in the fee, is the retoured duty only, not a full 
year's rent. Balfour, (Relief) 23d March 1563, Ld. Drumlanrick 

contra Ld. Cockpuile. — Relief is not a full year's rent, but only a 
favourable rent, viz. the retoured duty, and when a ſuperior enters an 

appriſer, he is intitled to a full year's rent by parl. 1469, C. 36, but 

he is not intitled both to a full year's rent — to relief. Fountainhall, 

2 5th February 1696, Earl Caſſils contra Kennedy. 

RELIEF is not due to the ſuperior in lands — * feu, and there- 
fore the heir of the defunct feu- vaſſal was found not obliged to double 
the feu-duty at his entry in name of relief, unleſs there had been an ex- 
preſs clauſe in his infeftment to that purpofe. Hope, (Yaſal) Had- 
dington, 1ſt December 1610, Ld. Hatton contra Kincaid. 24th No- 
vember 1736, Earl Dundonald contra Bar. 

NE1THER is relief due to the ſuperior in an infeftment of annualrent ; 
and therefore the ſuperior inſiſting for two years annualrent, as double 
the retoured duty, the annualrent right being retoured quod valet ſe- 
ipſum, the Lords found him entitled to nothing but his ordinary blench- 
duty. Durie, 12th March 1630, Somervel contra Ld. Drum. 


When it be- AN heir who takes precepts out of the chancery for infefting him- 
comes due? ſelf upon his retour, is eo zþ/o ſubjected to the caſualty of relief, by act 
74, parl. 1587, whether he take infeftment or not; which may be 
recovered by a poinding of the ground, or by a perſonal action againſt 
the heir, or the ſheriff may be compelled to pay the ſame, having re- 
lief from the heir. Durie, Spotiſwood, (Fiſcus) Auchinleck, (Sherrf) 

12th March 1628, Ld. Clova contra Ld. Lauriſton. | 


RELIEF debitum fundi. See Perſonal and Real. 


RELIEF betwixt principal and cautioner. See Cautioner. 
RELIEF betwixt correi debendi, See Debitor and Creditor. 


REMOVING. 
Who inticled A N improper wade may remove tenants. Gosford, 16th Ja- 


a en e LA nuary 1677, Halyburton contra Cuningham, 
A CoM- 


Removing. 


A Cour RIs ING without a ſaſine was not found a ſufficient title 
in a removing, tho' the compriſer had charged the ſuperior to infeft 
him, and the ſuperior was out of the country, and the defenders in the 
removing did not alledge any right to the lands. Durie, Spotiſwood, 
(Removing) 25th March 1628, Lockhart contra Tenants.— A com- 

riſer, tho' having charged the ſuperior, and taken proteſtation againſt 

bim for not receiving him, was not found entitled to purſue a remo- 

ving even againſt the debitor, until he was infeft. Durie, Spotiſ- 

wood, (Removing) 20th February 1629, Galloway contra Lord 
ill. 

A PRINCIPAL tenant may remove his ſubtenant by his own pre- 


cept. Sinclair, 1ſt July 1542, Sandilands contra Carmichael, 


Tno' a tackſman cannot maintain his poſſeſſion againſt the ſuperior Warning, it 


what cafes a 
. g . neceſſary ſo- 
warned in common form. Sinclair, 28th May 1550, Ld. Dunoon lemaity } 


during the ward, yet he cannot be ſummarily removed, but muſt be 


contra Stewart, 

A FoRFEITED perſon, tho' reſtored per omnia, cannot ſumma- 
rily turn out the parties in poſſeſſion, but muſt uſe a warning, &c. in 
common form. Colvil, January 1584, Chalmers contra Cran- 
ſton. 

Tux relict of a tackſman who had a liferent- tack, is not obliged to 
remove ſummarily, but muſt be warned in due time before the term 
of Whitſunday, tho' when a liferent proprietar dies, his relict or heirs 
can be removed ſummarily, and the fiar may then enter into poſſeſſi- 
on of the lands that were in the liferenter's natural poſſeſſion, Au- 
chinleck, (Liferenter) Durie, 13th February 1630, Rowallan contra 
Relict of Boyd. — A liferent-tack being ſubſet, and, upon the prin- 
cipal tackſman's death, the maſter having ſummarily removed the ſub- 
tenant at Martinmas, when much of the ground was already laboured, 
and entred to the poſſeſſion himſelf ; the Lan, in a proceſs of intru- 
ſion and ejection, found the ſummary removing, without warning, un- 
warrantable. Fountainhall, Forbes, 11th July 1711, Carmichael 
contra Bertram. EY 

AN appriſer may remove his debitor on a ſummons of ſix days, 
without warning, but againſt other poſſeſſors a warning is neceſſary. 
Durie, Haddington, Hope, (Comprifing) 18th January 1623, Earl Lo- 
thian contra Ker. | 

THe heretor may charge ſummarily for the manour place after the 
liferenter's deceaſe, without any warning. Haddington, 16th June 
1612, Home contra Home. ---- In the like caſe, a removing was ſu- 
ſtained without any formal warning. Fountainhall, 14th July 1699, 
Viſcount Frendraught contra the Viſcountels. ---- A liferenter, after 
the deceaſe of a former liferenter, has the ſame privilege with the fiar 
of ſummary r upon a ſummons, without formal warning or 
precept. Durie, 12th January 1622, Lady Kincaid contra 
-— A ſummar removing from a manour houſe on fix days, was ſu- 
ſtained, without neceſſity of a formal warning, ſeeing the houſe was 
not neceſſary for labouring the ground. Durie, 18th | in 1630, 
Ramſay contra Ld. Conheath. ---- The act of parliament anent war- 
nings, relates not to tenants within burgh, and therefore a removing 
from a dwelling-houſe and ſope-work was ſuſtained, tho' the defender 


was not warned 40 days before the term of Whitſunday, Stair, 2 1ſt 
4P2 November 
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Removing. 


November 1671, Riddel contra Zinzan.— A houſe, garden, dove- 
coat and park in the town of Inveraſk, being ſet to a tenant, who had 
liberty to labour the park, and was to remove from the dovecoat, 
rden and park at Candlemas, and from themanſion-houſe at Whitſun- 
ay thereafter ; in a removing againſt him, founded upon a warning 40 
days before the term of Candlemas, it was objected, That this was a rural 
tenement, and conſequently, in terms of the act 1555, the warning 
ought to have been 40 days before the term of Whitſunday preceedin 
the term of removing. It was anſwered, That this caſe does not fal 
under the act of parliament ; that the houſe here was the thing prin- 
cipally ſet, and the park, garden and dovecoat but acceſories. The 
Lords ſuſtained the objection to the warning, that the ſame was not 
uſed 40 days before Whitſunday. 19th February 1740, Hay contra 
Carſe. ---- Found, That a malt-kiln and barn being ſet for a year, and 
not for a month or quarter, the tenant could not be removed without 
a preceeding warning 40 days before the term. Harcus, {Removing ) 
March 1684, Wauch contra Abercrombie. ---- The manſe 
follows the church and ſtipend, ſo that the intrant miniſter having 
right to the one, muſt have right to the other, and may remove the 
ſſeſſor ſummarily, without neceſſity of a formal warning. Foun- 
tainhall, 22d December 1692, Coupar contra Bruce. 

AN heretor may enter to a coal immediately after the liferenter's 
deceaſe, without any warning, notwithſtanding that the coal was 
ſet in tack by the liferenter. Hope, (Removing) 2oth December 
1610, Hamilton of Preſton contra Ramſay of Cockpen. 

WARNING is not neceſſary to found a proceſs for removing a 
tenant who owes a year's rent, and fails to find caution, Nor is it ne- 
— upon any removing of this kind, which, in its nature, is an ex- 
traordinary remedy, Falconer, 22d December 1681. contra 
Bethune of Blebo. 


Precept of THE Lords found no neceſſity of a particular precept or order from 


warning, 


the magiſtrate to authoriſe an officer to warn perſons within burgh, 
by — their doors, becauſe, by cuſtom within burgh, partics are 
ſummoned without any ſuch warrant, and therefore the heretor's ver- 
bal order ſhould here ſuffice, ſince the heretor's written order is ſuffi- 
cient in the country, where the warrant muſt be in writing; beſides, 
that the magiſtrates of burghs, at the beginning of the year, uſe to give 
general orders to their officers to chalk doors when required by land- 
lords. Forbes, 24th, Fountainhall, 25th June 1709, Duncan contra 
Barton. 


After hat AN execution of a warning to remove found null, becauſe it did 
manner to be not bear a copy to be left on the ground of the lands, as the act 39, 


exccuted ? 


parl. 1555, requires. Ratio dubitandi, the tenant was perſonally warned; 
and it was pleaded, That the act is alternative, either perſonally or at 
their dwelling-place, and at the ground of the lands, which two laſt 
make but one member, and are only to be uſed in caſe the tenant be 
not perſonally warned ; but it it was anſwered, The leaving a copy on 
a forked ſtick thruſt in the ground, as uſe is, was ſeparately required, 
and uſeful, for thereby the ſubtenants, who need not be warned per- 
ſonally, are acquainted to remove with their maſters. Colvil, 


July 1586, Moodie contra Tenants. Fountainhall, 25th F * 
1680 


| Removing. 35 7 


1680, Craw contra Craw. The ſaid act requires, That lawful war- 
ning be made 40 days before the term of Whitſunday, either 8 7 
ly, or at their dwelling-places, and at the ground of the lands. It was 
objected upon this clauſe, That a warning was null, becauſe it was not 
executed againſt the tenant at the ground of the land ; the Lords repel- 
led the objection, becafiſe it is ſufficient, That the execution againſt 
the party bear he was perſonally apprehended, or that a copy was left 
at his dwelling-houſe. And here the execution alſo bore, That a co- 
py was left on the ground of the lands. Fountainhall, 7th December 
1686, Gordon contra Learmount. — A warning of removing not be- 
ing executed againſt the tackſman perſonally, or at his dwelling-houſe, 
but only by chalking the door of the ſhop which was ſet in tack, was 
not ſuſtained. Stair, 16th February 1669, Hamilton contra Harper. 

A WARNING to remove againſt a man forth of the country, upon 
60 days warning at his dwelling-houſe, ground of the lands, and pariſh 
kirk, ſuſtained without proclamation at the mercat-croſs and pier of 
Leith. Haddington, 18th January 1612 Arcbiſhop of St. Andrews 
contra Lord Roxburgh. 

Tux Lords held a precept of warning as duly executed, tho' the 
publication thereof at the pariſh church door was ſome days before the 
execution againſt the tenant, the act leaving it indifferent to begin with 
either. Forbes, 2d December 1712, Stirling contra Gordon, Bruce, 
Sth February 171 5, Dutcheſs of Buccleugh contra Davidſon, 


AT whatever term the tack run out, the warning muſt be made At what 
40 days before the preceeding term of be ar Durie, 8th July ve 
1626, Fowlis contra . Durie, Auchinleck, (Warning) 16t 
December 1628, Inglis contra Tenants. Durie, 15th June 1631, Ram- 
ſay contra Weir. — But in caſes which fall not under the act of par- 
liament, and where no formal warning is neceſſary, ſuch as houſes 
within burgh, the heretor may warn at any convenient time before the 


term of expiry of the tack, Durie, 24th July 1623, Ker contra Fowlis. 


A WARNING uſed on the ground, and at the pariſh kirk on 40 Upon what 

days, againſt one out of the kingdom, was ſuſtained, he having been 1 
alſo warned at the mercat- croſs of Edinburgh, pier and ſhore of Leith 
on 60 days. Durie, 11th January 1622, Ld. Faldownſide contra 
Bannerſide. Durie, 17th July 1630, Ld. Ley contra Porteous.— 
The Lords ſuſtained a warning, tho' it was uſed at the party's dwelling- 
houſe upon 40 days, while he was out of the kingdom, and no execu- 
tion at the mercat-croſs of Edinburgh, pier and ſhore of Leith ; but 
here the defender had been but ſhort while out of the country, not a- 
nimo remanendi, and ſo it was thought he had ſtill a domicile where 
he was cited, and the Lords, becauſe of the dubiety, ſuperſeded remov- 
ing till the next term without violent profits. Stair, 2oth February 
1666, M*Braer contra Chrichton, 

THE Lords decerned in a removing, tho' the warning was given on 
the 5th of April; and fo not 40 free days before the term, without 


compting the day of execution. Bruce, 8th February 1715, Dutcheſs 
of Buccleugh contra Davidſon, 


WARNING of a ſubtenant without warning the 2 was rl y 1 
fuſed to be ſuſtained, tho' the principal was not in poſſeſſion. 8 uſt the war- 


Vol. II. 4. Q_ tiſwood, ning be ſeryed?3 


Removing. 


— eee 

tiſwood, (Removing) Maitland, 22d July 1565, Laing contra G 
—— And it was found not to alter the caſe, 'That the tack was run out, 
and the principal tackſman poſſeſſed per tacitam relocationem only; for 
{till had be been in the natural poſſeſſion, he muſt have been warned, and 
his granting a ſubſet, whereby the ſubtenant did poſſeſs in his name, 
could not alter the caſe. Durie, Spotiſwood, (Removing) 2d Decem- 
ber 1628, Whiteford contra L. Johnſton. — But where the ſubte- 
nant had been in uſe to pay his rent directly to the heretor, without 
paying any thing to the principal tackſman, this was-thought to inter- 
rupt the tacite relocation, ſo as to ſuperſede the neceſſity of warning 
1 the principal tackſman. Durie, 6th March 1632, Lady Lauriſton con- 
5 tra Tenants, — A principal tackſman bruiking by tacite relocation 
x need not be warned in a removing, the warning againſt the ſubtenant 
| | 28 9. 9 Stair, Gilmour, 3zoth January 1663, Rickart contra 
x r 1 


The poſſeſ= A PARTY being warned to remove, who had a title of property 
— es. his perſon, and which title being afterwards taken out of the way 
duced after by reduction, it was found neceſſary that he ſhould be warned a ſecond 
* time. Spotiſwood, (Removing) 21ſt June 1627, Bad contra Ord. ---- 
anew ? But thereafter, in the like caſe, the defender was decerned to remove 

in the ſame proceſs without a new warning, but not till the term, and 
without violent profits. ---- Durie, 7th July 1627, Ld. Pitmedden con- 


tra Smith. 


ale whatcafes A SuMMoNns of reduction of a tack. of fiſhing, containing this 

ſuperſede the Concluſion, © That the defender ſhould be decerned to cede poſſeſſion,” 

neceſſity of raiſed and executed 40 days preceeding Whitſunday, was found ſuffici- 

warning? ent, without neceſſity of a formal warning, and therefore the defender 
was decerned to remove from the fiſhing. February 1732, Ro- 
bertſon contra Calder, 


If an obli- NoTw1iTHSTANDING of the act of parliament anent the ſolemni- 
dne Rchour ties to be uſed in warnings, yet a tack being ſo conceived, that it 
warning does ſhould be leiſom to the maſter at the iſh thereof, to enter brevi manu 
— che to the poſſeſſion; the Lords ſuſtained the clauſe, and found that the 

maſter his ſo entring, was neither ſpuilzie nor wrongous intromiſſion. 
Colvil, November 1586, Freeland contra Monteith. — Such 
conſent interpoſed in the tack, found a ſufficient warrant for the ma- 
ſter to apprehend the poſſeſſion more than a year after the expiration of 
the tack, he havin Se no deed, medio tempore, to homologate the 
poſſeſſion had by the tenants after the tack was at an end. Hadding- 
ton, 16th February 1610, Ld. Craighall contra Kynninmount. ---- 
During the currency of a tack, the tenant became bound to pay his ar- 
rears at a term certain, with. power to the maſter, in caſe of failzie, 
to turn the tenant ſummarily out of poſſeſſion. The maſter was found 
1 intitled to eject the tenant brevi manu, without neceſſity of declaring 
. the failzie in a proceſs. Stair, 19th December 1661, Dewar contra 
: Counteſs of Murray. But where a tack bore, That if tuo years 
duty run together, the tack ſhould expire; this clauſe was found not 
ſufficient for a ſummar _ nding of poſſeſſion, after the irri- 
tancy was incurred, ſeeing the tack did not bear a power to enter to 
the poſſeſſion brevi. many, . Stair, Gilmour, bid, * © 5 
| ONE 
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Ox being charged ſimply to deliver a tower or fortalice, the Lords The perſon 
found, That he muſt deliver the ſame, with byres, barns, ſtables, Fc. mug removes 
as the pertinents thereof. Balfour, (Part and Pertinent) 19th De- cam hallo. 
cember 15 54, Barclay contra Barclay. | nem. 

DEcCREET of removing not fulfilled by the tenant's removal, when, 
by colluſion with him, another ſteps immediately into poſſeſſion; but 
he muſt deliver or leave the poſſeſſion void and red. Durie, penult. 

January 1624, Greenlaw contra Adamſon, Forbes, 2 1ſt July 1713, 
Budge contra Sinclair, © | 


A DEFENCE upon ſeven years poſſeſſion being proponed in a pro- . Caution for 
ceſs of removing, he purſuer eq That the de ender * ere e 
be heard to propone defences, until once he found caution for the vio- 
lent profits. Anſwered for the defender, The act 39, parl. 6, Queen 
Mary, appoints the defender in a removing, to find caution, where he 
impugns the execution of the warning, without producing any right 
in his own perſon : But here the defender produces his infeftment, and 
the poſſeſſion is fa#r, which muſt abide probation ; the Lords found 
the defender ought to find caution where the defence is not inſtantly 
verify'd, unleſs the purſuer have ſomething to prove, in which caſe 
the defender may take the ſame term to prove his alledgeance, without 
being obliged to find caution, ſeeing the proceſs is not thereby delay'd. 

— 2 (Removing) june 1687, Sir George Sinclair contra 

RE. <> 3 | | | 

Ix ordinary removings, the defender is bound to find caution for 
violent profits, but this does not obtain in extraordinary removings, un- 
lefs ſo ſtipulated, Durie, 28th February 1628, Douglas contra I- 
dington. | 


THe executorial of ejection following upon a decreet of removing, _ Executorial 


ay proceed without a charge u _ the decreet to remove, the act 4, af, == 
parl. 1669, relating only to poindings. Stair, zoth June 1675, Lady without a 
12825 contra Burd. charge. 


PUR SVE R infeft after warning. See Quod ab initio vitioſum. 


REMOVING may be purſued before the term. See Term of 
payment. 


IN what caſes may removing proceed upon a ſummary application 
without proceſs. See Summar application. 


WARNING may be followed out after death of maſter or tenant. 
See Death, 


”—_ * 


Renounciation to be Heir. 
RENOUNCIATION to be heir was received with this li- Qualified re- 


| mitation, Renounces all lands or 2 pertaining to bis good nounciation. 
fire, except theſe lands which are contained in his father's contract of 


4Q2 marriage, 
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marriage, and wherein his goodfire is obliged to infeft bis ſaid father, 
whereupon inhibition was uſed ; becauſe it was found, That the con- 
tract, with the inhibition preceeding the debt, was titulus fingularis, 
Hope, (Heir) 15th June 1615, Heutam contra Baillie. Ult. No- 
vember 1620, Adamſon contra Hamilton, — Found not competent 
to an heir charged, to renounce with an exception of lands provided to 
him by his. mother's contract of marriage upon which he had ſerved 
inhibition, but that he behoved either to renounce ſimply or run his 
hazard, Durie, 23d January 1627, Lady Ogilvie contra Lord O- 
gilvie. | 


Heir may NoTWITHSTANDING of a decreet upon a charge to enter, he is 
allowiog fen- till at * renounce when charged by other creditors. 1 * 
tence to go a- ton, arch 1604, Ormiſton contra Orme, Durie, 10th July 


e 1630, Whitelaw contra Lord Ruthven. 


the inſtance of 
another, 


Will be re- A DECREET being recovered againſt a party as lawfully char 
wn er to enter heir, he in a reduction of the ſaid decreet, tho' 16 years after 
vounciation it Was pronounced, was allowed ſtill to renounce, the renounciation 
rebus integris. being offered rebus integris ; but this only to the effect to take away 

all perſonal execution againſt the reducer, but nowiſe to ſtop any real 
execution againſt lands, &c. which the ſaid reducer could claim by 
his predeceſſor ; and the reducer alſo in this caſe to pay a ſum modified 
by the Lords for the party's charges, he having deburſed the fame ne- 
ceſſarily by the reducer's fault. Durie, 2oth July 1626, Harvie con- 
tra Baron. — And this allowed to be done in a ſuſpenſion without 
neceſſity of a reduction. Durie, 13th January 1629, Niſbet contra 


Niſbet. 


HE IR, before he renounce muſt purge the eflate of his proper debts. 
See Paſſive title, Behaviour. 


—— 


REPARATIO N. 


Allythment. SSYTHMENT for ſlaughter was decerned without probation 
A of the eſtate of either of the parties, and two thirds ordained to 
be given to the defunct's children, and the third to his relict. Had- 
dington, 18th July 160 5, Guild and Birgies contra Home. — Found, 
That aſſythment for ſlaughter muſt be made to the children as well 
unlawful as lawful, tho? not equally. Sinclair, 24th June 1542, Chil- 


dren of Forreſt contra Ld. Clerkington. 
A WounDeD man giving it under his hand that it was through his 
0 


own default, and granting alſo him to be fully aſſythed and ſatisfied by 
the party, he having thereafter died of his wounds, and the partly ta- 
king remiſſion, and being purſued for aſſythment by the neareſt of kin; 


the Lords found, That the declaration of the defunct did not aſſoilzie 
him, becauſe hoc 7p/o that he had taken and uſed the remiſſion he ac- 


knowledged his guilt, and therefore behoved to aſſyth the 8 
| neare 
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neareſt kinſmen. Haddington, 25th January 1611, Drew contra 


A Man having inticed a woman and got her with child, and by Corruptin 
letters promiſed to make her happy; the Lords, in a proceſs for da- * Yung wo- 


at her inſtance, (the man having married another woman)“ 
found, That a woman's being got with child is no ground of action for 
es, elſe there would not want abundance of ſuch proceſſes in- 
by idle women; as alſo they thought, that every promiſe and 
was not ſuthcient to found this action, becauſe 
theſe are made at ſuch times very lightly ; yet on the other hand ſuch 
debauchery and fraudulent deſigns ought not to paſs unpuniſhed, and 
therefore in ſuch a circumſtantiate caſe the Lords declared, That they 
would allow damages againſt the man who had do/oſe induced the party 
to truſt him, &c. Fountainhall, 15th July 1696, Hiſlop contre 


inſinuation of marria 


A PaxTy who, upon a ſign'd information as guilty of forgery, Falſe infor- 
had been committed to priſon by the King's advocate, and had been mation. 


liberate upon running his letters, no day being fixed for his trial with- 
in 60 days, inſiſting againſt the informer for damages and reparation ; 
the informer anſwered, That he ated bona fide, and had good reaſon 
to believe the purſuer guilty. Replied, It is more 
damage, which muſt be born by one of them, ſhould ly upon the raſh 
accuſer, than upon the perſon wron 
e other in none. 


uitable that the 


accuſed ; the one was in an 
rds found the informer not 


28th December 1727, Mr. Robert Dundaſs contra 


error at leaſt, 
liable in dama 


Arbuthnot and Hope. 
Tur Lords ſuſtained action of damages, extending to the principal 


Witneſs who 
w not the 
arty ſub- 


and annualrents againſt an inſtrumentary witneſs, who, in the reduction 
of a writ, acknowledged upon oath, that he ſaw not the party ſubſcribe; 
Fountainhall, Falconer, 12th February 1684, Allan contra Blair, 


In a competition about a bond, one of the 


rties having been pre- _ Uſerof a 
forged deed 
bona fide. 


ferred in virtue of a forged aſſignation which he had bor 
ſed ; and he having conveyed away the ſubject, and the 
ing afterwards found falſe, in a proceſs of improbation the Lords found, 
That the uſer of the falſe writ was not liable in damages and ex- 
pences, but only in ſo far as he was /ucratus, by getting more for the 
paid for it. Gosford, Dirleton, 26th June, Stair, 14th 
December 1677, Dick of Grange contra Oliphant of Gaſk. 


e purcha- 
ignation be- 


claim than he 


Ax unwarrantable decreet being pronounced by the juſtices of peace, Malverſa- 
the Lords, nevertheleſs, aſſoilzied them from the damages, but found tion ina judge. 


the plantiff liable for the ſame as an improbus litigator. Bruce, 19th 
February 1715, Ld. Fullerton contra Earl Kilmarnock. — Found, 
That a warrant, granted by a juſtice of the peace for impriſoning a 
married wife for a civil debt, was illegal ; and therefore, that he was 
liable in expences and damages. Bruce, 18th February 1715, Pitcairn 
contra Deans and Preſton. — An inferior judge having fined and im- 
priſoned an heretor for alledged removing of land-marks, betwixt him 
and other heretors, of whom the judge himſelf was one ; the Lords 


| 


| 


— 
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found, That, in that caſe, he could not ſit as judge, but ſhould have 
declined himſelf ; and that it was ſufficient ground to make him liable 


for the damages and wrongous impriſonment. Fountainhall, 27th Ju- 
ly 1711, Leitch contra Fairy. 


| Negligence THE Lords ſuſtained a libel, relevant againſt a meſſenger to pay a 
in offce. gebt for malverſing, in fo far as he had given a declaration to the privy 
council, that a 3 was only incarcerated upon one caption, whereas 
he was likewiſe impriſoned by the ſame meſſenger on the purſuer's 
caption, by which concealment the priſoner was ſet at liberty. Foun- 
tainhall, roth December 1680, Drummond contra Dunbar. | 
AN inhibition being marked as duly regiſtred by the clerk and keep- 
er of a ſheriff's regiſter, yet not being booked, and the party inhibited 
X having * 45 of the ſubject in the mean time; the Lords abſtract- 
ing from the general points in this caſe, and without noticing the act 
of parliament 1686, ordained the clerk and his repreſentatives to be 
ſummarily and incidenter cited in this proceſs, to anſwer why he ſhould 
not be decerned to make up the party's damages and loſs, occaſioned 
by his negligence or malverſation, in giving a falſe atteſt of its being 
regiſtred when it was not truly done. Fountainhall, 8th January 1696, 
Scot contra Grieve. 
AN inferior commiſſary-clerk having given out a precept of poind- 
ing againſt one of many defenders, tho* there was no decerniture a- 
— him, which he 3 was done by miſtake; and the ſame 
ing 1 and the ſuſpender dying in the mean time, ſo that 
thereby the debt was loſt; the Lords found the clerk liable in the debt, 
__ omni cauſa, Fountainhall, gth December 1709, Johnſton contra 
_ | | 

A WRITER to the ſignet having received a bond from a party, 
to raiſe horning and caption on it, and he delivering it to a meſſenger 
for that end, who denounced, before the elapſe of the fix days, gave 
it in to be regiſtred, and returned it marked to the writer ; who there- 
upon writing out a caption, in which, in common form, he ſays, 
hat the debitor was orderly and legally denounced rebel ; and there- 
on the ſaid debitor being incarcerated, and, upon ſummary complaint 
of the riot, getting the party fined in L. 20 ſterling of damages to him; 
and then the party purſuing the writer to refound what he had fo paid; 
the Lords found the writer liable to relieve the client. Forbes, 28th, 

Fountainhall, 2gth November 1710, Wood contra Fullerton. 


Impeding + HE who puts a ſtop to a poinding, by virtue of a ſimulate diſpoſition, 
ed 1 dili- ought to make the goods forthcoming to the purſuer in the fame ſtate 
they were at the time, when the poinding was ſtopt, or pay the debt 
due to him in place of damages, the debt being within the value of 
the goods contained in the inventary, and diſpoſition produced for 
ſtoping the poinding. Dalrymple, Forbes's MS. 15th July 1714, 
Carſe contra Halyburton. — In the like caſe it was pleaded for the 
creditor, That he, who unwarrantably ſtops a poinding, without any 
colourable title, ought to be liable for the debt, in name of damages, 
without regard to the extent of the ſubject, againſt which the poinding 
is directed; becauſe, as the creditor is deprived of all means of proving, 
fave by the delinquent's oath, which it would be hard to ſubject him 
to, there can be no other method for aſcertaining his full damages, but 

to 
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to decern for payment of his debt; the Lords, notwithſtanding, found 
the defender only liable in valorem of the ſubject intrometted with. 
6th July 1727, Niven contra Grieve. — Yet thereafter it was found, 
That a party, who, upon a ſimulate diſpoſition retenta poſſeſſione, did 
ſtop a poinding, was liable for the debt ; but an offer made by the 
. to make the goods forthcoming %%% corpora, conform to an 
inventary referred to in the diſpoſition, was found relevant to aſſoilzie 
him. Iith July 1733, Blair contra Graham, 


Born the fiar and liferenter are obliged to uphold their houſe, and De damn 
therefore are both liable for the damage ſuſtained by its falling upon ee. 
the neighbouring tenements. Stair, 16th February 1666, Hay contra 
Littlejohn, —— An appriſer was found liable for & damage done to 

the adjacent tenement by the fall of a houſe, tho' he was not the propri- 

etar, _ only an appriſing of a liferent-right for a ſmall ſum. 

Stair, 14th ber 1666, inter eoſdem.— And that without neceſſi- 

ty to prove that the purſuer had required the defender to repair his 

houſe. - Dirleton, 16th December 1666, inter eoſd. 


Ir the perſon, in whoſe houſe a fire breaks out, is liable for the Damage by 
conſequential damage, debated, but not determined. Harcus, (Sum- *. 
mans) February 168 5, Doctor Sibbald contra Lady Roſyth. 


ConTRAVENTION was ſuſtained againſt a father who had found one liable 
caution in a lawburrows upon a fact committed by his fon who was _ —— 
unforisfamiliate, and who was received into his father's houſe after the under his au. 
fact was committed. Haddington, February 1597, Earl Erroltbority, 
contra Ld. Ludquhairn, — Contravention ſuſtained againſt a maſter 
upon the deeds of his tenants. Haddington, Hope, (Contravention) 

July 1611, Vanſe contra Ld. Balnagown. — Contravention 
not ſuſtained againſt a maſter upon the deed of his ſervant, unleſs he 
be a hired ſervant for terms to come. Hope, (Contravention) 1oth 
January 1617, Anderſon contra Galbreath. ---- Contravention ſuſtained 
againſt a maſter upon a deed of his houſhold ſervant, tho' the charger 
could not prove that the ſervant had any authority from his maſter, 
Haddington, 28th March 1623, Ld. Muriſlaw contra Halyburton. 

A JvDGE was not found liable for the fault of the officer, who, in 
the execution of a precept of poinding directed to him in common 
form, poinded an ox in labouring time, Stair, 28th February 1668, 
Lord Juſtice Clerk contra Home. 

A WomaN, while her huſband was out of the country, hav- ' 
ing, in his name, unlawfully and violently intrometted with goods be- 
longing to a third party, and diſpoſed of the ſame at her pleaſure, the 
huſband was not found liable to repair this wrong done by her. Du- 
rie, Spotiſwood, ( Huſband) 2d February 1628, Scot contra Banks.---Yet, | 
in a ſimilar caſe, while the huſband was alſo out of the country, his lady | 
having employed his ſervants to demoliſh a mill, he had been found liable | 
forthe ſame. Spotiſwood, ( Husband) November 1590, Ld. Lud- 
quhairn contra Earl Mariſchal and his Lady.---A wife, with her huſband's | 
conſent, having acted herſelf in the books of the kirk- ſeſſion, to ab- | 
ſtain from the company of a ſcandalous man under a penalty, and ſhe | 
having thereafter incurred the penalty, the huſband was found not 
liable, it being thought unreaſonable that he ſhould be obliged to ſa- 

7 4R2 tisfy 


2 tt. the. * 
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tisfy for an injury done to himſelf. 9 ult. May 1610, 
Bell contra Hog. A married woman being decerned in a proceſs of 
ſcandal to crave pardon and pay a fine, the Lords affoilzied her huſband 
from the fine, but ordained her to obtemper the other branch of the 
ſentence, Auchinleck, (Wife) 23d January 1634 contra ; 
---- Found, That no diligence can proceed againſt the effects falling 
under the huſband's jus mariti upon a decreet recovered againſt the 
wife before the commiſſaries for a verbal injury, condemning her in 
a certain ſum, party to the procurator-fiſcal, and partly to the perſon 
injured, 5th ember 1738, Gordon contra Pain. ---- A married 
woman 3 linen cloth with lime, which is penal b 
a ſtatute; the Lords, ex neceſſitate, found the huſband liable, becau 
the act would otherwiſe be eluded. Dalrymple, 19th July 1715, 
Procurator-fiſcal contra Simpſon. | 

Tun Lord M Donald's horſes being arreſted in a ſtable in Burnt- 
iſland, when the maſter of the ſtable was abroad, and a copy of the 
arreſtment left with his wife, and the horſes being taken away before 
he came home by ſome of M Donald's ſervants ; the ſtabler was found 
liable to make the horſes or value forthcoming to the arreſter, albeit 
they were taken away before he came home or knew of the arreſt- 
ment; unleſs he could prove they were taken away vi major, or ſtollen 
out of the ſtable without any negle& of his wife or ſervants, for whoſe 
fault or negligence the maſter of the ſtable is liable; altho it was not 
alledged, that the wife conſented to taking the horſes away. Harcus, 
(Arreſtment) 27th January 1682, Brown contra Gairns. 

In a purſuit againſt a tenant for cutting of wood within his poſſeſſi- 
on, upon the act 1698, intituled, Ac for preſerving of planting, the 
tenant was found liable for his own family, 24th July 1734, Fergu- 
ſon of Auchinblain contra M*Nidder. | 


| DAMAGE ariſing from the abuſe of progerty. See Property, 


COMMAND of a ſuperior, if it excuſes from reparation ? 
See Bona & mala fides. 


* — —_— 


REPRESENT A TION. 


Limited A MAN may be ſerved heir to the contraveener of the irritancy of 
and univerſal X a tailzie, without danger of his debt, as in the caſe of a party 
4  interdifted. Gilmour, February 1662, Viſcount of Stormont 
contra Sxeditors of Annandale. ---- The Lords found, That the pay- 
ment of money contained in a bond, was unwarrantable, there being 
a clauſe in the bond, diſcharging the debitor to pay, or the creditor to 
uplift the ſum, without 24 of one that was ſubſtituted in the 
bond; and found, That altho' the faid ſubſtitute was now ſerved heir 
of tailzie to the granter of the diſcharge, yet he was not bound to 
warrant that diſcharge, tho' he was obliged to warrant any other deed 
of the defundt. Home, December 1682, Falconer, 10th March 


1683, Riddoch contra Drummond, 


HEIR 


— K 4 
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Hin of proviſion in a bond, liable only in valorem. Stair, 3d 
July 1666, Fleming contra Fleming, ---- A ſubſtitute in a bond found 
liable for the inſtitute's debt in valorem, after the heir general was 


diſcuſſed, Harcus, (Bonds) November 1683, Stark contra 
Bryce. 


A PaRTY, who was both heir-male and heir of proviſion to his Pierer 
father, being ſerved ranquam legitimus & proximior heres maſculus, lows, wharder 
& proviſionts virtute contractus matrimonialis, and having quarrelled they impor: 4 
a diſpoſition granted by his father after inhibition ſerved on the ſaid wenfgf on mn” 
contract of marriage, which the other party alledged he was bound to ſentation? 
warrant as heir-male, and 8 the defunct; the Lords found, 
That his retour did not ſingly make him heir of proviſion, (upon 
which title he might have 8 ſuch deeds) but likewiſe gene- 
ral heir- male. Fountainhall, 17th December 1708, Sir Robert Home 
contra Sir Patrick Home. ---- An eldeſt fon of a firſt marriage quar- 
relling, in a reduction, the proviſions made to the children of the ſecond, 
himſelf being retoured /egit1mus & propinguior heres to ſuch a man 
his father, but alledging that he was only heir of proviſion in virtue 
of his mother's contract of marriage, and ſo might quarrel his father's 
deeds, the narrative of the retour deſigning him heir procreated be- * 
twixt ſuch a man and ſuch a woman, which he alled muſt regu- 
late all the ſubſequent clauſes; yet the Lords found, That as his = 
vice and retour ſtood conceived, he was heir of line ſimply, and there- 
fore bound to warrant his father's deeds. Fountainhall, 18th July 
1710, Ayton contra Colvil. Dalrymple, 27th November 1716, Ay- 
ton contra Lady Ayton and her ſon. In a contract of marri- 
age an eſtate being diſponed to the huſband, and his heirs-male of 
that marriage, which failing, his heirs-male of any other marriage, 
which failing, his heirs-female of that marrriage ; and there being 
daughters of that marriage, but no ſons, a ſervice by the eldeſt fon 
of the ſecond marriage, as heir-male in general to his father, was 
found not to carry the proviſion in the contract of marriage, tho' at 
the ſame time he was heir-male of proviſion ; upon which footing the 
heirs-female of the firſt marriage, who claimed the eſtate after his de- 
ceaſe, were preferred to his gratuitous aſſigney. 21ſt July 1738, 
Edgar contra — of Barncleugh. ----It had been formerly found, 
That a general retour as heir of line, carried right to a proviſion in a 
contract of marriage in favours of heirs-male, both characters coinci- 
ding in the fame perſon, and that it impowered him to evacuate the 
proviſion, by diſponing to heirs whatſomever. Forbes, 22d January 
1706, Livingſton contra Menzies. | 
Tux inveſtitures of an eſtate ſtanding in favours of heirs-male, a 
ſpecial ſervice by the eldeſt ſon of the laſt defunct, as /egitimus & pro- 
pinquior heres, was not conſidered to be the ſame with a ſervice as heir 
of line, but found to be equivalent to a ſervice as heir-male ; for legi- 
timus & propinguior heres is a general deſignation applicable to all heirs, 
and falls to be limited ſecundum ſubjeffam materiam, that is, in terms 


of the inveſtiture. Forbes, 13th November 1712, Earl Dalhouſie 
contra Lord and Lady Hawley. 


| | Repreſenta · 
Ax abbot and convent found obliged to warrant a tack ſet by their mn. 


ne men. 
predeceſſors. Sinclair, 27th July 1543, Sinclair contra Convent of 
Vor, II. * Wy Holyrood- 


* 
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Res inter alios. 


If an heir 
can be relie- 


Holyroodhouſe. — The like of a feu. Colvil, 22d April 1580, Lord 


Boyd contra Abbot of Kilwinning.— Found, That a te may 


oblige himſelf and his ſucceſſors in office to warrant lands iſponed by 


him #ttulo oneroſo, with conſent - of the convent or chapter. Hope, 


(Kirk) contra . Kirklands being ſet in feu, the Lords 
found, 'That the heirs or executors of the ſetter are not bound in war- 
randice, altho* the feuar paid money at his entry, becauſe the ſaid 
money is preſumed to have been converted in utilitatem eccleſie, Mait- 
land, 2d March 1565, Douglas contra Feuars, 


Oxz being purſued as infeft upon a precept of clare conſtat as heir 


ved from the to his father, the defender alledged abſolvitor, becauſe his father's 


effect of repre. 
ſentation 


right was reduced ex capite lecti Nee the ſerving of him heir, and 


where the ſub. conſequently his ſervice fell therewith. To which it was anſwered, 
jeR isevitted? That the defender being major cannot revoke. The Lords found the 


defender not liable as heir, in reſpect the father's right was reduced. It 
was obſerved, that if there had been a general ſervice, or a ſpecial ſer- 
vice, which includes the general, the matter would have been more 
doubtful againſt the defender, if any other thing fell under the general 
ſervice. cus, (Airs) March 1683, Farmer contra Elder. 


Res inter altos. 
Proof. 


Proof againſt A DECREET recovered by B, wherein he had verified that he 


2 was heir to A, no proof of his title in a proceſs againſt C. Duri 
againſt > P P Sa Y ©, 
— 1 gth July 1622, contra . —— The tenor of a bond 


granted by two parties being proved againſt one of them, and decreet 
recovered, and now the creditor alſo raiſing a proceſs for proving the 
tenor againſt the other, wherein he only produced the ee reco- 
vered againſt the firſt for inſtructing his caſus ami ſſionis, and the other 
adminicles; the Lords refuſed to ſuffer him to repete the decreet reco- 
vered againſt the former in this proceſs, but found, That he muſt lead 
the ſame witneſſes for proving his libel. Newbyth, iſt February 1665, 
Ld. Broomhall contra Marquis of Douglas. — Probation againſt a 
party at the inſtance of a purſuer, is ſometimes received againſt that 

e party at the inſtance of another purſuer, as often occurs in the 
probation of paſſive titles; but proof againſt one defender never mili- 
tates againſt another, unleſs he be his repreſentative. Stair, Dirleton, 
13th — 167 5, Glendinning contra Earl Nithſdale. ---- In a re- 
duction upon the head of death- bed, the purſuer repeting a probation 
of death- bed led in another proceſs, becauſe the witneſſes were now 
dead, and could not be adduced in this; the Lords found, That the 
depoſitions tranſmitted from the one proceſs to the other could not be 
uſed as probative here, becauſe res inter alios acta & teſtibus non teſti- 


moniis credendum eſt. Fountainhall, contra ; 


A Tack of teinds being ſet with warrandice, and the fame being 
evicted by a decreet of ſpuilzie againſt the tackſman's tenants, all hol- 
den as confeſs'd upon the quantities; the Lords found, That the ſaid 
quantities in the decreet far exceeding the juſt avail, the faid _—_— 
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could be no rule for proving the quantities againſt the ſetter, but that 
the tackſman ought to prove them otherwiſe in ſome lawful manner. 
Durie, 3d March 1629, Murray contra Lord Veſter. 

A PART having died ob#ratus, and it being ſuggeſted, that in- 
direct methods were uſed for concealing his effects, ſo that application 
was made to the Lords to grant diligence to try where they were ; and 
one perſon who was examined acknowledging, that he was debitor to 
the defunct in two ſums, a greater and a leſſer, but that the laſt was 
comprehended in the firſt ; and thereafter the ſame =_ being pur- 
ſued by an executor creditor of the defun& for both the ſums, and 
founding his defence on the faid oath, and its adjected quality; the 
Lords conſidering that his ſaid oath was taken in no formal proceſs, but 
in an extraordinary trial, and that he who was now purſuer had then 
no title to the debts; therefore they found, That it was not res ju- 
rata ſo as to aſſoilzie the defender. Fountainhall, 13th January 1710, 
Ruſſel contra Baird. 

Tur Lords found, That a debitor's depoſition in a forthcoming to 
which his creditor was called, did end all 3 for that debt intent- 
ed, or to be intented, even by the N= creditor, who not having 
compeared in the forthcoming, will not get his debitor re-examined in 
a new proceſs. Gilmour, 13th February 1664, Ruſſel contra Cunin- 
ham. The purſuer of a forthcoming, wherein his debitor was cal- 

pro intereſſe, having referred to the defender's oath what he was 
owing to the purſuer's debitor, and he having deponed, that oath was 
found not to hinder the purſuer's debitor to ſeek payment of what 
more the deponent truly owed him than was acknowledged by the 
oath. Forbes, 23d July 1707, Kedzew contra Hardie. — The 
Lords found an oath emitted G the defender in a proceſs of forthco- 
ming not to be res jurata, as to the aſſignies of the arreſter's debitor, 
in reſpect the oath was not taken 77s deferentibus, but on the contrary 
oppoſed by them, altho' they compeared in the proceſs, and competed 


upon their intereſts. Forbes, 5th January 1712, Eliſes contra 
Watſon. 


Tur Lords found, That a decreet obtained before the commiſſaries Proof led in, 


of Aberdeen againſt a man, as heir, upon probation by production of one proce, if 
his ſaſine, could not prove him heir before the Lords, unleſs he pro- founded on b 


duced the defender's ſaſine and retour. Haddington, July 1622, hid party 
contra . — A party for verifying another to be proceſs ? 


heir to his father, producing a decreet at a third party's inſtance againſt 
him as heir, which decreet alſo bore production of a ſaſine in the de- 
fender's favours as heir; the Lords found this ſufficient, altho' the de- 
creet was given for noncompearance. Durie, 25th January, Spotiſ- 
wood, (Heir) 25th July 1632, Kaidiſlie contra Lauder. A proof 
led by one creditor of a vitious intromiſſion, may be founded upon by 
another creditor in a proceſs upon the Joy titles againſt the vitious 
intrometter. Durie, 1oth July 1630, Whitelaw contra Ruthven. --- 
A decreet in a proceſs, finding upon probation a man heir to his fa- 
ther paſſive, as having intrometted with the heirſhip goods, was found 
no probation of that paſſive title in a new proceſs at another party's in- 
ſtance, the defender alledging in this new proceſs, that his father was 
ſuch a perſon as could not have an heir; which alledgeance was __ 
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proces, if fore an inferior judge, an 


ted to be proponed in the firſt. Durie, 26th January 1631, Ld. Gad- 
girth contra Ld. Auchinleck. 

A T1TULAR, in order to prove the value of his teind, having re- 

ted a probation of the value of the land, led ſome years before at the 
inſtance of the heretor's tutor, in order to obtain liberty to ſell ſome 
parcels thereof for payment of debt; the Lords refuſed to take in this 

roof, but left the purſuer to prove the value of his teind as accords. 

Fountainhall, zd February 1711, Montgomery contra Earl Caſſils. 

A PaRrTy, when purſued in a removing, having declared, That he 
was tenant not to the purſuer, but to a third party, he having been pur- 
ſued in the ſame action thereafter at the inſtance of that ſame third 
party, the above judicial confeſſion was found to prejudge him, and to 
make up the purſuer's title, Colvil, Spotiſwood, ( Removing) 
February 1583, Earl Arran contra Crawford. A party in a pro- 
ceſs . ing upon oath, that the writ he was uſing had never 
been a delivered evident, but lying by the granter at the time of his 
deceaſe ; this oath was found probative againſt him, in a ſeparate pro- 
ceſs at a third party's inſtance. Forbes, 19th January 1711, Sir Da- 
vid Dalrymple contra Sir George Home. 


A PART being firſt 7 for the violent profits of a houſe be- 
there proponing and proving an exception 


twixt the ſame Of delivery of the keys at Lammas, whereby he was aſſoilzied from 


parties in a- 
nother ? 


—— — — — 


— — 
———— . . 


3 * 
— 
- -_— 


i 
: 
* 
1 


that action; but being thereafter purſued before the Lords only for 
the ſingle mail for that term, they found, That the defender needed 
not de novo prove his exception Af delivery of the keys in this judg- 
ment ; but found it ſufficiently proved by that decreet, notwithſtand- 
ing the rule, That deducta coram uno judice non probant coram alio, 
ſpecially in an inferior court, and where the caſe alſo differed, the pur- 
uits having different concluſions. Durie, Spotiſwood, (Probation) 
I6th January 1623, Finlayſon contra Lookup. 

A DECREET holding the defender as confeſs'd upon the paſſive 
titles, which had been referred to his oath, was not ſuſtained as pro- 
bative of the paſſive titles in a new proceſs againſt him at the — 
purſuer's inſtance. Durie, 20th November 1629, Lundie contra Lun- 
die. — In a purſuit for payment of a ſum of money, which the de- 
fenders alledged they had paid to one of the purſuers, he before an- 
ſwer being ordained to depone, and notwithſtanding of his being held 
as confeſs'd, the defenders being decerned for the ſum in a * 
at their inſtance againſt the ſaid party, his being held as confeſs d in the 
former proceſs, was found a ſufficient proof againſt him. Stair, gth 
January 1675, Town. of Edinburgh contra Earl Lothian. 

In a civil action for reparation and damages, founded upon theft and 
robbery, for which crimes a ſentence of baniſhment had formerly paſt 
againſt the defender; the Lords allowed the extracts of the depoſitions 
taken before the Lords of juſticiary to be received per modum probatio- 
nis in this proceſs, but allowed the defender to give in objections againſt 
the proof. January 1731, Bontein contra Buchannan.— And ac- 
cordingly it being objected, That one of the witneſſes was rendred in- 
famous, fince the date of his depoſition, the fame was ſuſtained to in- 
vallidate the depoſition ; becauſe ſuch depoſitions being allowed ex no- 
bile officio, only to ſave the trouble of leading the witneſſes anew, every 
bjection muſt be ſuſtained againſt the depoſitions that would be rele- 

vant 
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vant againſt the witneſſes were they appearing perſonally to depone de 


novo, gth December 1737, Creditors of Machar contra Bontein of 
Mildovan. — In the fame proceſs it was afterwards pleaded, That 
the verdict of the inqueſt was a probatio probata, which could not be 
overturned by the court of ſeſſion, that, by the ſentence of the court 
of juſticiary, the pannel was convicted of theft, and that damages was 
a neceſſary conſequence. Anſwered, That the ſentence of the court of 
juſticiary is ultimate ſo far as it goes; but a ſentence inflifting a penalty 
can be no rule with regard to damages, upon which no judgment was 
given; and as for the verdict of the jury, it was authoratative in the cri- 
minal proceſs, but in no other proceſs, nor upon no other judge ; the 
Lords found, That the verdict of the jury is not probatio probata, and 
that it is ſtill competent to the creditors to object to the proof. 257th 
November 1739, inter eoſdem. _—. A proceſs of compt and reckoning 
which had gone ſome length before arbiters, probation taken and inter- 
locutors pronounced, having been brought before the court of ſeſſion, 
after running out of the ſubmiſſion, without a decreet-arbitral ; the 
Lords found, That the probation, taken before the arbiters, ought to be 
admitted as evidence, ſo far as the ſame is habile, and concluding upon 
the ſubject matter of it, reſerving all objections upon the import or in- 
ſufficiency thereof; and reſerving to either party to re-examine ſuch 
of the witneſſes as are alive, the party being always at the charge 
of the re-examination, and the former depoſitions being previouſly can- 
celled ; laſtly, reſerving to either party to adduce what other proof they 


think neceſſary. 15th December 1733, Captain Chalmers contra Sir 


James Cuningham. 

A DEFENDER ina forthcoming having deponed, that he was owin 
nothing to the common debitor, that he had been due a ſum by bond, 
which was now paid, tho' not retired ; and the common debitor having 
thereafter aſſigned the bond to the ſaid purſuer for ſecurity and pay- 
ment of the debt, upon which the arreſtment had been founded ; the 


negative oath, emitted in the forthcoming, was found to meet the 


arreſter purſuing for payment of the fame debt, upon this new me- 
dium of the aſſignation. Home, 2d February 1722, Ferguſſon contra 
Maitland. 

AN oath emitted before arbiters, found probative of a ground of com- 
penſation therein acknowledged, to meet a debt charged for by the de- 
ponent's repreſentative, altho' the ſubmiſſion broke up without taking 
effect. Forbes, 2d January 1708, Wright contra Lindſay. — A de- 
pending proceſs before the Lords being ſubmitted, and the arbiters ha- 
ving made conſiderable progreſs in the compt and reckoning ; but the 
time having expired without any prorogation, ſo that the cauſe return- 
ed before the Tanks their Lordſhips found, That minutes, interlo- 
cutors and conceſſions, made in ſubmiſſions, which did not end in a 
decreet-arbitral, were binding on neither party ; but as to oaths emit- 
ted before the arbiters, they thought, That if they had been taken ex 
officto judicis arbitri only, they could not be obtruded as probative in 
a judicial proceſs ; but, in the preſent caſe, the oath being taken parte 
deferente, the Lords ſuſtained the purſuer's oath as probative, tho! it 
did aſſoilzie him from an article charged on him, and fo in his own 
2 k | Fountainhall, Forbes, zoth November 1709, Sochan contra 

wall. 
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A JuDICI1AL confeſſion, tho' extracted forth of the books of ad- 
journal, was found no ſufhcient probation before the civil judge, (when 
the party was purſued ad civilem effeftum) he having at the emitting 
thereof, ſolemnly proteſted, that his confeſſion ſhould not prejudge 
him before the ſaid civil judge. Balfour, (Adjournal) 14th Jul 1541, 
Grierſon contra Lord Yeſter. — Secus if he proteſt not. Bal our, 
(Adjournal) 14th July 1541, contra — Altho' an 
act of adjournal bear, That the pannel confeſs'd a ſpuilzie, and came 
in the King's will; yet found, That this does not prove the ſpuilzie a- 
gainſt him, when purſued before the Lords ad civilem effectum, he 
always reſerving by proteſtation all defences competent to him before 
the civil judge. Sinclair, 6th July 1542, Vicar of Kinghorn contra 
Ld. of Seafield. — But the contrary was found, in a violent intruſion. 
Sinclair, February 1541, inter eo/dem, and 16th November 15 52, 
Home contra Scot. 


Res judicata 


Decreet a= THE proprietar's infeftment being reduced, the ſubaltern infeft- 
2 ments granted to the poſſeſſors will not defend them in a remo- 
e-Qual a- ving, tho' they were not called to the reduction. Haddington, 2d 
gainſt others. February 1610, contra . Haddington, 4th June 1611, 

contra . Haddington, 23d July 1612, contra 

. Durie, 17th February 1631, Ld. Cluny contra Ld. Heart- 
hill. — In the like caſe of a reduction and improbation of the vaſſal's 
rights, at the inſtance of the ſuperior ; the Lords found, That the ſub- 
vaſſal needed not be called in the improbation, and that his right fell 
in conſequence of a certification 2 the vaſſal; but they alſo found, 
That the ſubvaſſal, producing his author the vaſſal's infeftment in the 
ſecond inſtance by a reduction, ought to be reponed againſt the certi- 
fication, Stair, Gosford, 27th January 1676, Biſhop of Caithneſs con- 
tra Innes. — In like manner a ſingular ſucceſſor, tho' not infeft, was 
allowed to produce his author's infeftment, againſt which certification 
had been extracted, and to be reponed againſt the ſame, he, the ſingu- 
lar ſucceſſor, not having been called in the reduction and improbation. 
Stair, 8th June 1670, Doctor Hay contra Jamieſon. — Certification 
againſt the reverſer, found not to militate againſt a proper wadſetter, 
2 infeft. Stair, 15th July 1670, Major Biggar contra Cu- 
ningham. 

X FoRFEITURE being reduced per modum juſticiæ, all diſpoſiti- 
ons granted by the donatar of parts of the land, were found to fall in 
conſequence. Sinclair, 2oth March 1543, Campbell contra Ld. 

Grange. John Stewart being diſhabilitated by the parliament, with- 
out citation or crime, but in conſequence of his father the Earl of Both- 
wel's forfeiture, the Earl of Home thereupon got a gift of the abbacy of 
Coldingham, belonging to John Stewart; the ſaid John Stewart being 
afterwards rehabilitated, not by way of grace, but of juſtice, as not ac- 
ceſſory to his father's crimes, the Earl of Home's right was found to 

fall in conſequence, tho' the rehabilitation paſt without citation or hear- 

ing of parties. Stair, 24th February 1665, Douglaſs contra Ld. 
Wedderburn. 5 
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Ix a ſpuilzie of teinds, the Lords found, That there being years to 
run, both of the principal tack, and of a ſubtack, theſe to run of the 
ſubtack could not defend the ſubtackſman in this proceſs of ſpuilzie, 
where the principal tack was reduced before, altho the defender was 
not called to the reduction, and yet was in actual poſſeſſion of the 
teinds. Durie, 11th December 1623, Earl Wigton contra pariſho- 
ners of Stobo. — But a principal tack being reduced, the ſubtack was 
not found to fall in conſequence, being conſented to by the purſuer, 

ho ought therefore to have called the ſubtackſman in the reduction of 
the principal tack. Durie, 13th December 1626, Earl Galloway 
contra M*<Culloch. 

A DECREET being reduced, the horning falls of conſequence, tho' 
the officers of ſtate be not called, who have intereſt upon accompt of 
eſcheat. Durie, iſt December 1629, Vanſe contra Butter. | 

A DEcREET of liquidation againſt the principal, proceeding upon 

roof by witneſſes, found good againſt the cautioner, unleſs he could 
inſtruct colluſion. Stair, 24th June 1665, Irvine contra Strachan, --= 
A debitor having raiſed reduction of his bond upon minority and leſi- 
on, tho' he was held confeſſed de calumnia, this was found not to bar 
the cautioner from inſiſting in the reduction, and proving the minority 
and leſion. Durie, 22d January 1629, Fairbairn contra Kello. — A 
cautioner for an executor was not admitted to propone exhauſting, the 
executor himſelf having A N it, and ſuccumbed therein. Durie, 
Haddington, 4th March 1623, Wood contra Executors of Ker. — 
A principal ſuccumbing in a defence of payment, the cautioner being 
purſued for the debt, was admitted to a proof of the ſame defence over 
again, becauſe intimation was not made to him in the purſuit againſt 
the principal ; and it is not reaſonable that the negligence or colluſion 
of a principal ſhould prejudge the cautioner. Stair, 11th December 
1673, Earl Kinghorn contra Earl Winton. ---- Where exhauſting was 
omitted by the executor, it was admitted for the cautioner, being in- 
ſtantly verify'd. Durie, gth July 1623, Arnot contra Home of Man- 
derſton, ---- The Lords found, That ſeeing a party was only cautioner 
for another in a ſuſpenſion, it was competent to him to propone any 
defences, tho' omitted by the principal party; neither would they con- 
fine him to prove them inſtantly, = allowed him terms for that ef- 
feat. Fountainhall, 12th March 168 5, Dick contra Cragie. ---- A 
decreet being taken out by the tackſman of the cuſtoms againſt his ca- 
| ſhier, for a Fong in his hands, without calling the caſhier's cautioner, 
the Lords, in a ſuſpenſion, allowed the cautioner to be heard againſt 
the accompts, as if he were yet in libello, and found the decreet not 
to be res judicata, either as to relevancy or probation, Forbes, 28th 
December 1709, Hamilton contra Calder. 


Mok Iso takes a ſecurity for a victual- annualrent at liquidate prices, Exceptio #7 
judicate not re- 


exceeding legal intereſt, which being a ee on that, with other ſevant againft 
reaſons, the Lords repelled them all; yet he being afterwards ſued by third parties, 


the advocate for uſury, the defence of the former, res judicata, that 
he had a decreet for his warrant, was repelled. Durie, 8th March 
1623, King's Advocate contra Moriſon. A party being purſued as 
lucrative ſucceſſor, and affoilzied upon his proving, That the diſpoſiti- 
on was for an equivalent onerous cauſe ; this was found not to prejudge 

4 T 2 another 
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another creditor purſuing him upon the ſame nd. Stair, 6 ; 
nuary 166 5, contra Edmonſton. 9 ä 


ExcEpr 10 rei judicatæ, if good againſt the ſame 7 
new proceſs ? See Proceſs, F Competent — > < 1 purſuer in a 


ACT1o & exceptio rei judicatæ upon foreign decrees. See Foreign, 


AN apparent heir being decerned paſſive upon nin fors 
if ſuch a — can be founded upon by other creditors by Ree Paſo? 
Title, & Behaviour. 
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Form of re- RETOUR made in form of a decreet in court, ſigned by the 
entry clerk, and containing the names of the inqueſt, with their de- 
claration, was found ſufficient within burgh, altho' it was not under 
the ſeals of the inqueſt, cloſed under the bailie's ſeal, conform to the 

rules of chancery. Maitland, 1oth December 1554, contra 


Summons of THO' a retour be reduced as proceeding upon miſtake, yet the ju- 
er. rors on the inqueſt who ſign the retour, may be acquitted, as having 
been under probable cauſe of error. Durie, 22d March 1633, the 

King contra Earl Strathern. ---- The inqueſt was aſſoilzied who had 

ſerved the ſecond brother heir to his father, tho' the eldeſt was alive, 

becauſe the faid eldeſt had been ſeven years out of the country, and ha- 

bite and repute dead by his father and the neighbourhood. Maitland, 


21ſt November 1561, Wood contra an Inqueſt, 


RETOURS if reducible via ordinaria, or if there muſt be a 
precept out of the cbancery? See Competent. 


IN what caſes quarrelable by exception without reduction? See 
Competent, 


— 


RIGHT IN SECURITY. 


A rightin DEBITOR, after his lands were appriſed, having uplifted 
m—_— .- a his farms from his tenants, ſold the ſame, and aſſigned the bond 
to the ſubjea, for the price; the ap] riſer was found to have no right to that bond, 
but not to the hecauſe an appriſing hinders not the debitor to uplift his rents, for as 
dualen the appriſer has it in his option to intromet or not, if he forbear, the 

debitor muſt have liberty. Stair, Gosford, 2gth July 1675, Earl Pan- 


mure contra Colliſon. _—. Altho' an appriſer be publickly infeft, yet 
tenants 
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tenants are ſtill in bona fide to pay to their old maſter, except diligence 
be done after the infeftment. Spotiſwood, (Compriſing) 11th July 
1634, Earl Lothian contra Vaſſals of Jedburgh. — A wife poſſeſ- 
ſing a tenement of her huſband's for her aliment, himſelf being out of 
the country, was found bona fide poſſeſſor, and not obliged to repete 
the fruits to an appriſer. Stair, 7th December 1665, Smith contre 
Robertſon. .. Tho —_— led within year and day come in all 
pari paſſu, yet the appriſer who enters into poſſeſſion has the ſole be- 
nefit of his own intromiſſions, becauſe an appriſer may chuſe to poſ- 
{eſs and intromet or not as he pleaſes, and if he inſiſt not for poſſeſ- 
fion he has no claim. Stair, 17th July 1675, Boyd contra Juſtice.— 
The like. Fountainhall, 4th January 1695, Wallace of Ingliſton con- 
tra Sir George Campbell of Ceſnock. ---- In a competition _ - 
priſers it being objected againſt one, That it was null, becauſe the 
ground of it, being partly a bond and partly a decreet proceeding on 
an accompt, which decreet was turned into a libel, and the debt refer- 
red to the defender's oath, who had never yet deponed, and ſo the 
compriſing being led for ſums partly not due, it was null in fotum; 
yet the Lords found, That the compriſer was not liable to refound the 
mails and duties intrometted with by him before intenting of this pro- 
ceſs, tho' the ſaid decreet was turned into a libel ; but here the other 
competitors had done little diligence, and if this appriſer had not in- 
trometted, the common debitor would have done it. Fountainhall, 
22d November 1677, Boyd contra Malloch. 

In a queſtion touching the Pap of ſome ſtones dug out of a 
quarry, betwixt the donatary to the heretor's liferent eſcheat, and a 

rty who ſtood infeft in the lands where the quarry lay upon a diſpo- 
ſition for relief of cautionry ; the Lords found, That the property of 
theſe ſtones now removed off the ground by the donatar, and not bein 
poinded by the infefter, (which he might lawfully have done) belong- 
ed to the donatar, and not to him who had the real right. Fountain- 
hall, 15th February 1707, Lady Mary Bruce and ran of Ochil- 
tree her huſband contra Colonel John Areſkine. 


Fou, That a Lady's intromiſſions with the rents of her deceaſed Unleſs dili- 
huſband's lands, for aliment and education of the apparent heir, were e eig 
bona fide, till ſhe was interrupted by a citation in an action for mails che rents. 

and duties againſt the tenants at the inſtance of an adjudger. Bruce, 


19th July 1715, Miln contra Lady Galraw. 


Money being conſigned in the order of redemption of a wadſet, Real ſecuri- 
it was nevertheleſs found not moveable, and therefore not the ſubject of Natter what 
an arreſtment, except either decreet of redemption had followed upon looſed? 
the order, or elſe the wadſetter renounced, and ted the lands law- 
fully redeemed ; and this becauſe either the conſigner might paſs from 
the order, or the order might not be ſuſtained by the Lords. Durie, 
21ſt June 1626, Murray contra Diſhington and Scot. — A Lady 
kenned to her terce of lands wherein her huſband was infeft redeem- 
ably, and the ſums for which the lands were redeemable having been 
charged for by her defun& huſband ; yet becauſe no redemption nor 
renounciation followed thereupon, fo that the defunct died undenuded, 
the Lords ſuſtained her action againſt intrometters. Durie, 16th Fe- 
bruary 1642, Veitch contra Tenants. — But in this caſe, the heir's 

Vor. II. "'%, tutors 
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| tutors having renounced the wadſet, and completed the order begun 

| by the defunct, the Lords ſuſtained that renounciation relevant to elide 

| the pron and elide the terce, (the ſam being now moveable) be- 
u 

| 


— 


cauſe the renounciation depended upon a neceſſary preceeding ground 
of reverſion, altho there was no declarator of redemption. Durie, eo- 
dem die inter eoſdem. — The granter of a wadſet having, upon the 
| wadſetter's requiſition and charge for payment of the money, offered 
| to conſign it by way of inſtrument, the Lords refuſed to allow the 
| wadſetter afterwards to paſs from his requiſition and charge, and recur 
to his right of wadſet, altho the reverſer had uſed no order of re- 
demption by premonition and declarator againſt him. Forbes, 2 5th 
July 1710, Roſs contra Roſs. _—. But thereafter in the ſame cauſe, 
the Lords allowed the wadſetter, after uſing requiſition and charging for 
payment of his money, to paſs from the charge, and recur to his right 
of wadſet, by infiſting in a proceſs of removing againſt the granter, 
altho' he the granter conſigned the money in the clerk's hands, but not 
till after the requiſition was paſt from, and after the removing was ju- 
dicially called, without prejudice to the reverſer to uſe an order of re- 
demption as accords, Forbes, 14th November 1710, Roſs contra 
Roſs. In the caſe of an heretable bond, containing @ proviſion for 
infefting in certain lands, and a reverfion upon premonition by the de- 
bitor, it was found, That. conſignation of the ſum by the debitor, al- 
tho orderly done upon premonition, was yet ambulatory, and that it 
was in his power to uplift the ſum before declarator, or before the cre- 
ditor had xo vega | ed the conſignation; till which the ſums were 
not in the property of the creditor, and conſequently not arreſtable for 
his debt, or confirmable by his executor. Stair, Gosford, 21ſt Janu- 
ary 1673, Nicol contra Laurie, 8th February 1681, Dunbar contra 
'M*Kenzie. 

A REAL creditor upon a bankrupt eſtate, having agreed with the 
debitor to accept of a certain ſum in place of his whole claims, and the 
debitor having conſigned the ſum upon the creditor's refuſal to imple- 

ment the bargain, and thereupon having obtained interlocutor in his 
| 
| 


favours, declaring the creditor's claims upon the eſtate to be ſopite and 
extinguiſhed ; there enſued a competition upon the conſigned ſum a- 
mong ſeveral parties to whom the ſaid creditor was due ſums of mo- 
ney, and who had arreſted, ſome before and others after the ſaid in- 
terlocutor : It was objected againſt the prior creditors, That the money 
belonged to the conſigner before the interlocutor ; the Lords, notwith- 
ſtanding, preferred the prior arreſters, being of opinion, That the ſu- 

eening interlocutor was but declaratory. 19th January 1739, Ar- 

uthnot contra Lockwood and Gibbon. 


— 


Not looſed FounD, That an infeftment of wadſet was extinguiſhed, and that 
by diligence. the party had tacitly paſſed from the fame, he having after the date 
thereof compriſed the reverſion of the ſame lands for the ſame ſum ; 

by which compriſing ſtanding unrenounced, the Lords found, That 

he had prejudged himſelf as to the preceeding wadſet. Durie, lt. 
22 1623, Lady Dowhill contra Lindſay of Dowhill. The con- 

trary found. Dirleton, 1 $5 Jay 1668, Trotter contra Trotter, 

— Tho' an appriſing was deduced, not upon the real right of infeft- 

ment of annualrent, but upon the perſonal obligement for the princi- 

pal and bygone annualrents upon requiſition, which was a virtual - 

| 8 
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fing from the infeftment of annualrent ; yet this was not found to be a 
— extinction of the infeftment, and the appriſer was allowed pro loco 
& tempore to paſs from his appriſing, and be preferred for his bygone 
annualrents in virtue of his infeftment of annualrent. Durie, 2gth Ja- 
nuary 1635, Hamilton contra Wilſon. Stair, 24th January 1663, 
Graham contra Roſs. Gilmour obſerves it, July 1663. ---- The 
like, Stair, 22d December 1671, Campbell contra . And 
in a competition betwixt two infefters of annualrent, one of whom 
had compriſed for his principal ſum, the Lords were clear, that not- 
withſtanding the 7 he might have recourſe to his former 
right. Dirleton, 15 June 1667, Kay contra Fleming. 


An adjudger upon a bankrupt eſtate, having obtained ent of Real ſecuris 
part of his accumulate ſum out of the debitor's other effects, a com- e d che 

ition betwixt him and the other adjudgers, who * paſſ with laſt ſhilling be 
bim pon the price of a remaining part of the eſtate, ueſtion oc- Faid. 
curred, whether he was entitled to draw in proportion to his accumu- 
late ſum till he was fully paid up, or only in proportion to the ſum 
that remained due; it was contended for him, Thur his real ſecurity 
was not diminiſhed, tho' the ſum ſecured was; that his ſecurity remain- 
ed the fame till the laſt ſhilling was paid, and that it was his real ſe- 
curity which entitled him to draw not the ſum that was ſecured. The 
Lords accordingly found, That the adjudger, who had recovered the 
partial payment out of the debitor's ſeparate funds, ought to be ranked 
for the whole ſum in his adjudication pars paſſu with the other adjudg- 
ers, in order to recover payment of what remained due after the ſaid 
partial payment. 16th February 1734, Earls of Loudon and Glaſgow 
contra Lord Ros, 


A PaR r, who was debitor in a conſiderable ſum of bygone join- If a creditor, 
tures, aſſigned to the creditor, for her ſecurity and payment, the firſt feu, of is 
and readieſt of a ſum due to him, bearing annualrent ; after the life- draw more 
rentrix's deceaſe, her executors inſiſted againſt the debitor of the bond r um 
aſſigned for payment for a proportion of the bond effeiring to the by- 
gone jointures, and alſo for annualrent; the creditor of the bond ap- 

ed for his intereſt, and oppoſed the demand for annualrent, alledg- 
ing, that the bygone jointures bore none; the Lords found annualrent 
due, as being acceſſory to the peg ſum aſſigned, in ſecurity and 
„ of the bygone jointures. Fountainhall, 2 5th January 1699, 
nglis contra M Moran. 


_ / _—_ —— ** 
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JUDGE having made a diviſion of run- ridge, conform to the 

act 23d, parl. 1695, whereby he had taken away the dwelling- 
houſe, offices-houſes, &c. of one of the party's, and allowed him o- 
ther lands, whereon there were no houſes, tho' the act requires judges 
to have regard to manſion-houſes in the partition ; but on the other 
hand the houſes being but mean and inconſiderable, and the other party 
| 402 offering 


| 
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offering to build him as good houſes ; the Lords, becauſe the act defines 
not how many rooms the manſion-houſe ſhould conſiſt of, and that 
men have regard to the place of their own birth, which could not be 
reſtricted to towers, large houſes, c. reduced the diviſion as iniquous ; 
and if the parties inſiſted, appointed a new viſitation to be made. 
Fountainhall, 7th December 1698, Taylor contra Earl Callendar. 


Price con- 
ferred in arbi- 


trium. 


Price not 
ſtipulated. 


Rental, 


5 A LB. 


HE price being by the ſeller referred to the buyer's own ap- 

pointment, and he determining, the Lords found the ſale good, 
and not diſagreeable to the law and practique of this kingdom, tho' 
directly oppoſite to the common law. Durie, 13th March 1639, Earl 
Montroſe contra Scot. 


Tur Lords found parties who bought a bargain of victual, with- 
out an expreſs price agreed on, liable for the ordinary prices that 
ſuch victual gave in that place of the country at the time of the bargain, 
without regard to the fiars. Forbes's MS. 1ſt, 27th January 1714, 
Leſlie contra Millers. 


SEVERAL friends of a bankrupt family agreed among themſelves 
to tranſact the debts, and to take off parcels of the eſtate 2 payment; 
in a compt and reckoning betwixt the heir, who acceded ex poſt facto 
to this treaty, and one of the friends who had agreed to take one ba- 
rony at ſixteen years purchaſe; a diſpute aroſe about the rental in or- 
der to fix the charge: The Lords found, That the kain ought to be 
ſtated in the rental, in caſe that at the time of making the bargain, a 
price was exigible for the ſame when not paid in kind; and alſo, that 
the ſervices ought to be ſtated, if, at the ſame period, a certain value 
was exigible when not performed. 13th February 173 5, Captain 
Chalmers contra Sir James Cuningham. 


HEN, A PARTY excepting againſt a bond granted by himſelf, that it was 
mnoris. 


damm for the price of goods which were found vitiated and rotten, they be- 


ing ſold by a Dutchman to him, to whom he alſo granted the bond; 
the Lords found, That the defender ought to condeſcend 1 the vi- 
tioſity of the goods, and the way of proving and trying e ſame in 
Holland, tho' the purſuer alledged, that the defender ſhould have come 
back and offered him all the goods in due time, whereas he had now 
ſold them all off, and was pretending to an action quanti minoris before 
the dean of gild. Newbyth, 6th January 1665, Hoggerworth contra 
Hamilton. — An exception being made againſt payment of the price 
of lintſeed, that it was inſufficient and did not grow ; this reaſon was 
not found relevant, unleſs it had been qualified, that the reſt of the 
parcel, which was fold by retail to other people, was of the ſame na- 
ture, and that none of it did grow, becauſe the failure of one parcel 
might have happened otherwiſe than from inſufficiency of the ſeed. 
Gosford, 1ſt July 1668, Alſton contra Orr, — A buyer being _— 


Sale. 


for the price, it was not found competent to him to prove by 
witneſſes, that the were inſufficients ſince he had fold the ſame, 
and never offered them back to the charger, nor intimated to him, 
that there was any loſs upon the cargo for the ſpace of two years, un- 
til he was charged for the price; but the Lords found the inſuffi- 
ciency relevant to be proved by the charger's oath. Stair, Gosford, 7th 
July 1675, Paton contra Lockheart. — Found, That the ſeller was 
not bound to take back the victual, tho' inſufficient, a year having e- 
lapſed before the offer, ſo that the victual might be deteriorated, meer- 
ly by ſo long keeping. Fountainhall, 28th November 1684, Briſbane 
contra Merchants in Glaſgow. — One who had bought a cargo of 
wheat, being charged on the contract for payment of the price, which, 
by a poſterior writ, he had acknowledged to be L. 1700 Scots, . 
ſuſpended upon this reaſon, That the wheat was blacked and ſpoiled, 
and therefore craving a deduction; the Lords ſuſtained the reaſons of 
ſuſpenſion, and admitted the ſame to proof, and found, That id age- 
batur tantum in the poſterior writ to aſcertain the price, not to paſs 
from any objection upon the inſufficiency of the wheat. Fountainhall, 
2d December 1686, Sir John Baird of Newbyth contra Charteris.— 
In a purſuit for the price, the Lords repelled the defence, That the 
s were inſufficient, in reſpect the defender did not ſhow them to a 
magiſtrate at the firſt diſcovery of their inſufficiency, or take witneſſes 
on it by way of inſtrument. Fountainhall, 21ſt February 1694, 
Mitchel contra Bifſet. — In a ſuſpenſion of a charge upon a ticket 
on this ground, that it was granted for the price of ſome ſilk commiſ- 
ſioned from London, and offered to be proved by witneſſes, that it was 
neither of the colour that was commiſſioned, nor yet full weight ; 
the Lords refuſed to divide the probation, fince the ſuſpender had both 
granted bond and intrometted with the filk, but found it only probable 
by the oath of the London merchant, and this becauſe of the truſt a- 
mong merchants, altho' the bond was granted before receipt of the filk, 
Fountainhall, 7th February 1678, Shewan contra Moubray. — In a 
rſuit for the price of a horſe, an exception was made, That the 
hork was crooked when he was bought, and the defender offered him 
back in as good condition as he got him; the Lords reſpected not this of- 
fer of reſtitution, made pendente lite, and the defender had kept the 
horſea year without making any ſuch offer. Durie, gth January 1629, 
Brown contra Nicolſon.—-In repetition of the price of a horſe, which 
was 12 years old, tho' the ſeller upheld him at ſix ; the Lords refuſed 
to ſuſtain proceſs, unleſs he would condeſcend that, very ſhortly after 
the purchaſe, he had offered back the horſe. Stair, 2gth January 1668, 
Ld. Aitoun contra Fairy. ---- A horſe being ſold that was found to be 
infected with the mord de chien, the Lords ſuſtained the actio redbibi- 
toria, the purſuer proving that the horſe was infected at the time of 
the bargain, and that he was offered back within 24 hours after the pur- 
ſuer diſcovered it. Fountainhall, 16th February 1681, Welwood 
contra Gray, f 
A HoRsE being bought in a publick mercat, and thereafter found 
to have the ſpavie and ringbane, and fo offered back, but it not being 
2 That the ſeller upheld him as a ſound wholeſome horſe; the 
rds, on this laſt account, aſſoilzied from the repetition of the 
price. Fountainhall, 23d January 1712, Moriſon contra Forreſter.--- 
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Sufficient 


Qui ſcienter emit rem vitioſam, has no recourſe againſt the ſeller, Had- 
dington, December 1594, Shaw contra Ld; Sornbeg, 


A PARTY who had given a bond of a 1000 merks, as the diffe- 
rence of the value in exchanging a horſe for a mare, challenged the 
ſame upon enorm leſion, and offered it to the creditor's oath, whether, 
in his own eſteem of the rate, the debitor, granter of the bond, was 
not leſed above the double. It was anſwered, 149, Our cuſtom fol- 
lows not that ground of the civil law of annulling bargains, made with- 
out cheat or fraud upon 2 of the price. 2do, By a ticket a- 
part of the ſame date with the bond, the granter declared upon his ſoul 
and conſcience he ſhould never impugn the ſame; the Lords, in reſ 
of the ticket, and that there was no fraud or deceit qualified, affoilzied 
the defender. Stair, 23d June 1669, Fairy contra Inglis. 


VicTUuAL being fold conform to ſamples, not ſealed at the ma- 
king of the bargain, and the buyer having then declined to ſeal them; 
the Lords found, That the ſamples were not the rule of the bargain, 
and that the buyer relied on the faith of the ſeller. Forbes, 29th Ja- 
nuary 1713, Cheap contra Cleugh. 


Wurm liquor is ſold in bottles, the bottles muſt be of a certain fixed 
meaſure known in law, and the ſeller is not at liberty to make uſe of 
bottles of an uncertain meaſure, 24th June 173 5, Procurator-fiſcal 
of the dean of guild court of Edinburgh contra Colonel MDowal of 
Caſtleſemple. 


A PURCHASER ſuſpending, becauſe he had not got a ſufficient pro- 
greſs of the lands ; the Lords found, 'That the buyer was not obliged 
to accept of a lame progreſs, tho* there was preſcription and 40 years 
poſſeſſion, becauſe that doth not amount to a right, and there may be 
replies upon interruption, and at the beſt preſcription is not a right, but 
exceptio temporis. Dirleton, 13th June 1676, Nairne contra Scrim- 
zeour. — In the ſame cauſe, the Lords allowed to the charger a time 
for making out a better progreſs ; but found, That the ſuſpender 
could not be forced to acquieſce in abſolute warrandice, it being only 
the ground of a perſonal action, and may become ineffectual, if the 
warranter become — Dirleton, ibid. The purchaſer can- 
not retain an of the price upon alledged defects in the eſs, in 
reſpect that 1 wh dif] —— * an ag. a years 
progreſs was delivered, which the Lords thought ſufficient, where no 
incumberances did appear. Home, March 1682, Paton contra Gor- 
don. — A purchaſer at a publick roup, ſeeking a defalcation upon ac- 
count of the teinds purchaſed by him along with the ſtock, to which 
he alledged the bankrupt had no good right. It was anſwered, That 
he purchaſing, with his eyes open, knowing the nature of the rights 
to the ſubject, and having alſo the creditors bound in abſolute warran- 
dice for the ſums they receive, there ought to be no defalcation : The 
Lords found the — £9 is not entitled to a deduction of the price, but 
that, if he would, he might give up the bargain. It was taken notice 
of, That the caſe was not of a total want of right : Here was a right 
ex facie good, the purchaſer only ſtarting objections, which were -_ 


Salmon; fiſning. | | 3 59 


ſaſtained to infer a defalcation of che price. 14th November 1738, 
Earl Morton contre Creditars of Cuningham of Boquhan, 


A CxARGE for the price of lands was ſuſpended upon this medium, Obligation 
That, by the diſpoſition, the charger is obliged to relieve the ſuſpender fo mine, 
of all inhibitions, ſeveral of which were condeſcended upon; the urge incum- 
charger anſwered, Non relevat, unleſs there were a diſtreſs, ſeeing the berances. 
diſpoſition bears not to purge, but only to relieve ; the Lords conſider- 
ing, that the charger vergebat ad inopiam, found the reaſons relevant 
till caution were four to warrant the ſuſpender from theſe inhibitions, 

Stair, 4th Feb 1662, Ld. of Elphingſton contra Murray, — A 
man having bought lands, and retained a part of the price, becauſe 
of two inhibitions affeCting the ſame, but giving bond (as was concert= 
ed) to a creditor of the ſeller's, bearing, that the retained ſum was a 
part of the price, but that he was to have retention of it for five years, 
that theſe inhibitions might be purged in the mean time; and he be- 
ing charged on his bond, after the elapſe of theſe years ; the Lords, in 
a ſuſpenſion of this charge, found, That, tho' the bond bore the mo- 
ney to be a part of the price, and mentioned the incumberances ; yet 
that the limitation of the time was an implicite renounciation of the 
purchaſer's privilege of retention; and ſo repelled his reaſon of ſuſpen- 
ſion. Fourtainhall, 2d July 1706, Smith contra Somervell.— A 
purchaſer having been allowed to detain part of the price till an infeft- 
ment were purged, was now, after the running of the long preſcription, 
found liable to pay up the balance, upon his getting diſcharge with ab- 
ſolute warrandice and caution to be relieved of that infeftment, and 
the cautionry to ſubſiſt for ten years (in caſe there ſhould be no di- 
ſtreſs within that time) from the date of payment. Bruce, 22d Fe- 
bruary 1715, Marjoribanks contra Ld. Dirleton. 


A BUYER of land being allowed to retain part of the price till an B..... — 
incumberance ſhould be purged; and that having become impreſtible, cumbarances 
and the ſeller ſceking annualrent for the retained money, becauſe the become impre- 
buyer was alſo in poſſeſſion of the lands, and offering likewiſe caution 
to warrant him againſt the faid incumberance ; the Lords found, 
in ſo far as the yearly profits of the land did exceed the annualrent of 
the ſums paid, that the defender ſhould pay back the ſame to the pur- 
ſyer ; but, as to the reſt of the profits, refuſed to ſuſtain action, be- 
cauſe the ſaid renounciation was not obtained. Durie, 2oth July 1626, 

Ld. Clunie and Stirling contra Ogilvie, 
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L A SIO ultra duplum in other contracts. See Læſio ultra duplum, 
SALE of moveables by one who has not right, See Moveables. 
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SALMON-FISHING. 


8 ALMON-FISHIN Gs were found to be inter regalia within Right of fi 
ſea- mark. or where the ſea ebbs and flows, or where ſalt water comes, by what form 


or where the fiſhing is with a coble or trail net; in all which caſes it was of words eſta- 
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Salmon- fiſhing. 


Privileges 
acceſſory to, 
and inherent 


izaa right of 


ſalmon- fiſh- 
ing. 


Cruives. 


found to require expreſs diſpoſition, otherwiſe, that it paſſes under the 


clauſe cum piſcationibus. Erſkine, 29th June 1 593, Leſlie contra Ay- 
ton. Haddington, 3oth July 1605, Ld. Garlies contra Ld. Torhouſe. 
Haddington, March 1606, Ld. Garlies contra M Culloch.— An in- 
feftment of lands from the King, cum piſcationibus in aqua de Nith, 
with continual uſe of fiſhing * in the ſaid water, and debarring 
others therefrom, was found ſufficient to defend againſt a removing at 
the inſtance of one who was infeft in the ſaid ſalmon- fiſhing oo expreſ- 


ſum. Durie, 26th March 1628, Maxwell contra Portrac 


Tux Lords ſuſtained a party's right to a falmon-fiſhing, tho' his 
charter bore only cum piſcariis, _ not. ſalmonum piſcationibus, and 
this becauſe of old the word piſcaria carried all ſorts of fiſhings ; and, 
in the preſent caſe, the ſaſines of the parties made it clearer, wherein 
the ſymbols for tradition bore boats, nets, cruives, &c. which are only 
applicable to falmon-fhſhing. Fountainhall, zd December 1701, For- 
bes contra Udney. 

Tux Lords found in a removing, That the ſaſine of a barony, or 
third part of a barony or lordſhip, diſponed to a party to be holden 
of a ſuperior, did comprehend ſalmon- fiſhing, altho' the barony was 
not holden of the King; eſpecially in reſpect that the ſaſine bore him 
to be infeft in the whole fiſhing, as well upon the ſea as freſh waters, 
which was found to include falmon-fiſhing. Hope, (Hſbing) Had- 
dington, 2oth February 1610, Campbell contra Prior of Ardchattan. 


SALMON-FISHING, being inter regalia, are privileged, and they 
who are infeft by the King have thereby privilege to draw their nets to 
the neareſt land, and ſlay their fiſhes thereupon, and to infix pails and 
trees adjacent to the river, where the waters ebb and flow, to mend and 
dry their nets ; and albeit the ſaid lands be bounded to the river, yet 
the heretor muſt leave as much next the river as is neceſſary for the 
foreſaid uſe, and may neither till nor build dikes upon it, to hinder 
the commodity of the fiſhing. Haddington, 18th January 1612, Mat- 
thew contra Blair. Found, That a party who is infeft by the King 
in a falmon-fiſhing, having no lands adjacent to the water, may draw 
his nets and dry them on either fide; and where one has lands on one 


' ſide of the water, and another on the other fide, with both of them a 


right to the fiſhing, 'twas found, that each may draw only on his own 
ſide. Haddington, 18th December 1623, Ld. Monimuſk contre 
Forbes. | 5 


CRVivxs may be tranſplanted within the bounds of the heretor's 
poſſeſſion, the former cruive dikes being demoliſhed, fo that the fiſh- 
ing above be in no worſe condition than formerly. Stair, 26th Ja- 
nuary 1665, Heretors of the fiſhing of Don contra Town of Aberdeen. 
--- Here it was found, That the hecks need not be above three inches, 
and alſo that there muſt be a Saturday's flop from fix o'clock in the 
Saturday till Monday at ſun-riſing ; but as for the liberty of the middle 
ſtream contained in the acts of parliament of King Alexander, and 
King James III and IV, the Lords before anſwer ordained witneſſes 
to be led anent the conſuetude, and afterwards upon report found it 
to be in deſuetude. Stair, 2gth July 1665, inter eoſdem. Fountain- 
hall, 18th March 1684, Barclay contra Scot. ---- In a proceſs at the 
inſtance of the upper heretors of a water, againſt a burgh to whom 
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belonged part of the water below, for contraveening the acts of parlia- 
ment regulating the wideneſs of the hecks, the Saturday's flop, Ce. 
but eſpecially for ſheeting the cruives, v/z. the putting a ſheet all 
daub'd with pitch along them, which hindred the fiſh to paſs up the 
water, tho' the town alledged it was only done at ſome times for ga- 
thering a dam to make their mill go in time of 3 ＋ the Lords 
found this ſheeting an unwarrantable practice, and ordained the ſheets 
to be taken down, and the hecks to be put up three inches wide. 
Fountainhall, 26th February 1704, Ld. Finhaven contra Town of 
Brechin. ---- The cruive dike ought only to be three elns broad, and 
a foot and a half high above the water, as the ſtream runs at ordinary 
times, from the middle of April to the beginning of May. Foun- 
tainhall, 1 5th November 1701, Falconer of Newton contra Scot 
of Comiſton. 


jr * —— 


SANCTUARY. 


HE Lords, upon debate among themſelves, thought, That the 
abbay being his Majeſty's houſe, ſhould not exempt nor pro- 
te& any perſon againſt his Majeſty's laws, and the execution of his 
letters of caption ; and therefore recommended to the keeper of the 
abbay to put the debitor out, and not to ſhelter him there. Dirleton, 
7th January 1668, contra . ---- A man being incarce- 
rated in the abbay upon a decreet of the bailie thereof for a debt there 
contracted, whereon he was holden as confeſs'd, having been perſo- 
nally apprehended, the Lords repelled this reaſon of ſuſpenſion, viz. 
That the decreet was @ non ſuo judice, the ſaid bailie having no juriſ- 
diction for cognoſcing upon debts. Some of the Lords doubted of the 
right to have a priſon in the abbay, and thought that the ſuſpender 
ſhould have been tranſported to another _— ; but this was over- 
ruled, becauſe then his other creditors might have arreſted him, which 
they could not do in the abbay, it being a ſanctuary as well as a priſon. 
Fountainhall, 12th June 1708, Cockburn ſupplicant. ---- Upon com- 
plaint of a party incarcerated, that he had been inticed on a Sunday by 
one of his creditors to come out of the abbay where he had taken ſan- 
ctuary, and been detained by him at his houſe, under pretence of 
communing, till the clock ſtruck 12 at night, and then taken with 
tion by a meſſenger, whom the creditor. had ready at hand ; all 
which contrivance was on the Lord's day, which he alledged was the 
ſame thing as if the caption had been executed on that day; the Lords 
allowed trial to be taken of the time of his being apprehended, and 
the manner how he was detained, or if he offered to go back to the 
abbay, and was inticed to ſtay or hindred to go out, Fountainhall, 
21ſt July 1709, Halyburton contra Stewart. 
THE Lords found, That the caſtle of Edinburgh is not a ſanctuary 
to hinder execution of his Majeſty's letters. Bruce, 15th December 
1714, M*Kay contra Campbell. 
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Saſine. 
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Symbols of O E being infeft in certain lands, in order to uplift 600 merks 


annualrent. 


Symbol in 


reſignations, 


General 


of the readieſt of the rent, the ſaſine was ſuſtained, tho' it nei- 
ther bore delivery of a peny money like an infeftment of annualrent, 
nor delivery of earth and ſtone like an infeftment of property, but onl 
deliverance of the ground of the land according to the precept, which 
precept was only related not engroſſed in the ſaſine. Stair, 23th De- 
cember 1680, Lady Lammerton contra Ld. of Polwarth. — An ob- 
jection being made againſt a ſaſine, that it was null, becauſe, being 
upon an heretable bond it wanted delivery of the ſymbol of a peny 
money, and only bore tradition of earth and ſtone on the ground of the 
lands conform to the precept of ſaſine in all points; the Lords redu- 
ced the ſaſine on this defect, Fountainhall, 2oth January 1702, 
Ker contra Lady Vogrie. — It was objected againſt an infeftment of 
annualrent that it was null, in reſpect that the ſaſine, inſtead of the or- 
dinary ſymbol of a peny money, bore only the delivery of earth and 
ſtone, It was anſwered, That there's no ſtatute fixing the ſymbol of 
faſines, that the delivery of ſymbols is only a formality to fix and aſcer- 
tain the act of poſſeſſion ; and if ſuch a ſymbol is truly delivered, as 
may manifeſt the intention and deed of he parties, it ſeems to be a 
matter of indifferency what the ſymbol is, whether a peny money for 
annualrent, clap and happer for mills, or earth i pon th for lands, 
which laſt truly appears to be the proper ſymbol, inſtead of any other. 
The Lords repelled the objection. January 1729, Marquis of Clydeſ- 
dale contra Creditors of Menzies, 


A SASINE within burgh, upon a reſignation anno 1718, carrying 
the ſymbols of earth and ſtone, was found null upon the act of ſede- 
runt, 11th February 1708, declaring ftaff and baſton the only ſymbols to 
be uſed in reſignations, tho' the old cuſtom had been long continued in 
the town of Aberdeen, where that ſaſine was granted. ad December 
1729, Carnegy contra Creditors of Cruikſhanks, 


A SASINE of a mill was ſuſtained, tho” it bore not (as was in the 


dauſe ol rradi- precept injoined) per terre & lapidis traditionem, nec non lie clap & 


tion cum omni 


Juris ſolenni- 
tate. 


General 
clauſe of ſtate 
and ſaline, 


apper ſuper fundis molendinorum, ſeeing it bore ſaſine to be given both 
of the lands and mill per terre & pid. s traditionem fundi bujuſmodi 
terrarum & molendinorum, cum omni juris ſolennitate; and this, altho' 
the party was never in poſſeſſion by virtue of his ſaſine, and the pu 
contradictor was in poſſeſſion, Durie, 15th March 1631, Lady 
Smeiton contra Vaſſals of Dunfermline. — The Lords refuſed to an- 
nul a ſaſine of an annualrent, tho' it bore not to be taken per traditio- 
nem denarii, which is the ordinary ſymbol in ſuch ſaſines, but bore 
the ſame to be given and done according to the ſolemnities uſed in ſuch 
caſes. Durie, 23d March 1631, Somervell contra Somervell. 


In a competition for a falmon-fiſhing, the Lords ſuſtained a ſaſine, 
tho' it bore not expreſly to be given per traditionem cymbæ & retis, but 


only in general, That the bailie came to the ground of the _ and 
G ng, 
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fiſhing, and others therein contained, and thereupon gave ſtate and ſa- 
ſine of the ſame ; and in the clauſe, ac erant hec, it ſaid only, Acta * 
erant bec ſuper fundis diclarum terrarum aliarumque particulariter ſu- 1 
pra ſpecificatarum, which the Lords found ſufficient, Durie, 21ſt | 
March 1628, Maxwell contra Ld. Portrack.-— A ſaſine of a mill was 
ſuſtained, altho' it bore not tradition of clap and happer, but only tra- 
dition of earth and ſtone ; becauſe it bore ſaſine to have been given of 
the lands and mill, and that the ſame was done ſuper fundo dictarum 
terrarum, & infra didtum molendinum & domum ejuſdem. Durie, 
Spotiſwood, (Milli) Hope, ( Mille) 2 1ſt February 1629, Kennedy 
contra Graham. — Safine of a mill found ſufficient, being taken in 
the mill-houſe, tho' it made no mention of the delivery of clap and 
happer. Haddington, 7th February 1611, Lady Pitſligo contra Te- 
nants. — A ſaſine in a competition was ſuſtained, altho' it bore not, 
that the ſame was given by delivery of earth and ſtone, or by ſuch 
ſymbols as are uſual in giving ſaſines; but only carried that the bailie 
gave actual real and corporal poſſeſſion of the lands, but no mention 
of any further tradition ; but here the party, the bailie and the notary 
were all of a long time dead. Durie, 17th June 1630, Earl Wigton 
contra Earl Caſſils. The Lords ſuſtained a ſaſine, and repelled the 
following nullities proponed againſt it, vig. That the ſaſine did not 
bear delivery of earth and ſtone of the grounds of the lands, in reſpect 
it did bear delivery of the ground of the lands; and the alledgeance, that 
it wanted theſe words, actual, real and corporal poſſeſſion, in reſpect it did 
bear, that heretable ſtate and ſaſine was given conform to the precept 
of ſaſine; and therefore ſuſtained the ſaid ſaſine, but declared, they 
would deprive the notary if he were alive. Home, January 1682, 
Lady Lammerton contra Home. ---- The Lords found a ſaſine of an 
annualrent null, becauſe it did not bear delivery of the ſymbols contain- 
ed in the precept, vix. 1 1 0 of the lands, and a peny money, 
as uſe is, but only in general, that the bailie had given ſtate and ſaſine 
conform to the tenor of the precept. Home, February 1684, Mur- 


ray contra Hope. | 
A SASINE was found null, becauſe it wanted the words, vidi, ſcivi, Ky vide, 
& audivi, Hope, (Safine) 22d December 1612, Primroſe contra%, 


Durie. 


SASINE of lands and a tower was ſuſtained, bearing, That the ſa- Clauſe, 2e 
ſine was taken of the lands and tower, altho' the clauſe of acta erant era bac, tc. 
hec, &c. made no mention of the tower, but only in fundis dictarum 
terrarum, tho' towers be inter regalia, and therefore would ſeem to 
require ſaſine per expreſſum. Durie, 6th July 1630, Ld. Hermiſton 
contra Butler. | | 


A SAsINE being quarrelled, becauſe it carried both the bailie and The ſime 
actorney to be one perſon, who could not both give and take; the 2 N 
Lords, nevertheleſs, in reſpect it did appear evidently, that it was a | ay was 
miſtake of the notary, ſeeing, by the firſt part of the ſaſine it was clear, 
that there was a diſtinct actorney, who did preſent the ſaſine to the bai- 
lie, did therefore incline to i ultain the ſaſine. Dirleton, 24th Febru- 
ary 1676, Hilton contra Lady Cheynes. 
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364 | Saſine Ox. Sequeſtration. 


Saſine taken 
in the night. 


SASINE valid, tho not taken in daylight. Stair, 19th November 
1679, Arnot contra Turner. 


SASINE unregiſtred what effect it has? See Regiſtration, 


S ASINE in what caſes a neceſſary ſolemnity? See Infeftment, 
S ASINE where it muſt be taken ? See Union, 


BY whom it muſt be given? See Infeſtment. 


SASINE how far probative? See Proof. 
WHERE it muſt be regiſtred? See Regiſtration. 
TRANSUMING of a ſafine from the prothocal. See Tranſumpt. 


_— 


SASINE OX. 


S this preſtation has no warrant in law, nor act of parliament, but 
only in cuſtom ; the Lords found, it could only be demanded 
upon the entry of the heir by virtue of his retour; and not in caſe of 
infeftment upon reſignation or confirmation, which may be ſo often 
changed, as may very much wrong the vaſſal. Haddington, 2d Ja- 
nuary 1594, Somervell contra Ld. Balvie. 
IT was found, That the fafine ox is due to the bailie of a ity, 
and that he is not accountable for the ſame to the Lord of the re- 
gality. Newbyth, gth February 1667,Earl Haddington contra Jackſon. 


1 — 
1 EY tt 


In what F a competition for mails and duties between a diſponee from an 
calcsirobrains. F apparent heir, and adiſponee from the apparent heir's predeceſſor, 
who had been laſt infeft, upon which diſpoſition baſe infeftment, confir- 
mation by the ſuperior and poſſeſſion had followed; the lands,in ſo far as 
they were poſſeſſed by tenants, were ſummarily ſequeſtred at the deſire 
of the apparent heir's diſponee from the bar, without the form of a pe- 
tition, or mention of ſequeſtration in the libel, but refuſed as to ſuch 
of the lands as were in the natural poſſeſſion of the other diſponee. Du- 
rie, 17th July 1634, Lord Johnſton contra Earl Queenſberry. 
A Man's heir intending to reduce a deed of his ex _— lecti, and 
petitioning the Lords for a ſequeſtration of the papers, tho' there was 
not ſo much as a ſummons yet raiſed ; the Lords nevertheleſs ordained 
the haver to produce the whole;writs in the Lord a tans hands,that the 


apparent heir might have inſpection thereof, and then appointed them 


r — * "HS ** — „„ 
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to be inventared, and the inventary to be ſubſcribed by the haver, and 
then the whole writs to be given back again to him to be made forth- 
coming to all parties who ſhould be found to have intereſt therein; 
Fountainhall, 13th December 1684, Suittie contra Hay. — The ap- 
parent heir of a bankrupt being on death-bed, the Lords, at the creditors 
requeſt,allowed all trunks, cabinets, c. where his papers were, to be ſeal- 
ed and put in the clerks hands, and the party's own oath to be taken 
touching embazelments, there being here periculum in mora, but refu- 
ſed to examine his wife upon a bill, ſecing the reaſon for the huſband's 
oath did not militate here, and this would evacuate all ordinary exhibi- 
tions. Fountainhall, gth November 1697, Creditors of Stampfield 
ſupplicants. ---- Immediately _ a party's death, who had many pa- 

rs belonging to others, his friends having ſummarily petitioned the 
— to ſeal and ſequeſtrate the papers till friends might meet and in- 
ſpect them; the Lords conſidering the act of ſederunt, 23d February 
1692, tho' not preciſely relating to the preſent caſe, did therefore, 
without intimating the bill, or allowing it to be ſeen, ſend one of their 
clerks for the end aforeſaid, which the author ſays was ſingular. Foun- 
tainhall, 22d January 1704, Weir and others Supplicants. 


Rx AI. creditors in poſſeſſion are never diſturbed by a ſequeſtration, In ſequeſtr:. 
nor would it be juſt, when their right of poſſeſſion is derived from the e 
proprietar in the way of lawful commerce; but a tackſman of part ſubje&sare ex- 
of a ſequeſtrate eſtate, was found liable to accompt for his rents to the ted! 
factor, notwithſtanding of his having a real right upon the ſubject e- 
ſtabliſhed in his perſon during the currency of the tack, becauſe he 
could not invert the nature of his poſſeſſion, reſerving to him to plead 
preference upon his real right in the ranking. Dalrymple, 7th June 1707, 

Catanach contra Fraſer. — In conſequence of a proceſs of ſale, as no- 
thing can be ſequeſtret but the bankrupt's os eſtate, an act of ſe- 
2 was not underſtood to reach lands poſſeſſed by proper wad- 
etters, or poſſeſſed by creditors upon tacks, becauſe theſe are truly 
rights of property; and therefore, in a compt and reckoning betwixt 
the creditors and a factor upon a bankrupt eſtate, the factor was not 
found obliged to charge himſelf with the rent of ſuch lands, but he 
was found obliged to charge himſelf with the rent of lands, that, at 
the commencement of the factory, were in poſſeſſion of improper 
wadſetters or annualrenters. Forbes's MS. 27th January 1714, Lady 
Cowhill contra Sharp. — When an eſtate holding feu is ſequeſtrated 
upon the application of creditors, the ſuperior's intereſt in the eſtate, 
which is a ſubject belonging to a different party, cannot be ſequeſtrated, 
and he therefore is entitled to levy his feu-duties by legal diligence, in 
the ſame manner as if there were no ſequeſtration; upon this footing, a 
ſuperior having applied to the Lords for a warrant againſt the factor for 
payment of his bygone feu-duties, was preferred to the agent of the 
fale, who at the ſame time alſo applied for a warrant againſt the 
factor, to have a ſum put into his hand for carrying on the ſale. 28th 
June 1738, Duke of Roxburgh contra Oliphant. 


Tur Lords refuſed to eſtabliſh a factor upon a bankrupt eſtate, on Who may 
a petition given in by divers creditors, in regard they were but perſo- IA for fer 


; ; / ueſtration of 
nal creditors, and there was no ranking depending, and none but 1 


creditors could ſeek ſummarily to diſpoſſeſs the debitor ; but the nextſtate, and for 
Vor. II. 7 4 2 day factor? 
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day ſome real creditors craving the ſame thing by bill, the Lords re- 
mitted it to one of their number to hear parties thereupon. Fountain- 
hall, 24th December 1702, Creditors of Broceahall fopplicante — 
A competition having long depended among the creditors of a burden- 
ed eſtate, and the factor dying, the Lords, on a petition of the col - 
lector of the ceſs of the ſhire, who had been forced for ſome years to 
pay the ceſs of theſe lands, (they not being tenant-ſtead) out of his own 
pocket, named the collector himſelf to be factor, on his finding cau- 
tion after his own payment of the ceſs, to make the ſuperplus forthcom- 
ing to all parties that ſhould be found to have the beſt right. Foun- 
tainhall, 27th December 1711, Hunter ſupplicant. 


Sequeſtrati- A BURDENED eſtate being under ſequeſtration at the creditors in- 
OO taken ſtance, and the heretor forfeited, and the forfeiture declared, the Lords 
N nevertheleſs refuſed, at the donatary's deſire, to remove the factor, tho 

the donatary was come in the heretor's place, and offered caution to 
the creditors to make the rents forthcoming to them, according as 
ſhould be preferred; yet here the Lords thought it was reaſonable, 
that the donatary might call the factor to an accompt how he employ- 
ed the rents, that there might be no embazlement nor colluſion. 
Fountainhall, 27th February 1697, Viſcount Teviot contra Creditors 

of Dunfermline. _.. The like. Fountainhall, 7th June 1707, Cata- 
nach contra Fraſer. 


- 


equeſtrati-. ARRESTED farms in a double poinding were ordained to be given 
= 2 up to the arreſter during the dependence of probation of an alledge- 
petitors. ance made by the other competitor, the arreſter always finding cau- 
tion to make the ſame forthcoming to the other party, if he, in eventu, 
ſhould prove his alledgeance; and this, becauſe the farms otherwiſe 
would remain unprofitable in the tenant's hands, or the tenant in the 
mean time might become inſolvent. Nicolſon, (Double pornding) 


penult. March 1624, Law contra Lundie. 


—_— 


— ———_——— 


SERVICE and CONFIRMATION. 


Subjects, A BOND containing ſubſtitutions, not confirmable even by an ex- 
whaheres be ecutor-creditor, Home, January 1728, Sinclair contra 
taken up by : 
ſervice or con- Gibſon, 
firmation ? 

| Heirs have Ty compriſing a tack from the debitor's A found, That 
8 right — you there needed no ſpecial charge to enter heir, uſe the heir had right 
vice. to the tack without a ſervice. Durie, 19th June 163 5, Rule contra 


Home, — Heirs have right to tacks ſola exiſtentia, without neceſſity 
of ſervice. Stair, 17th June 1671, Boyd contra Sinclair. The 
like. Stair, gth July 1675, Home contra Johnſton. _—. But tho? the 
apparent heir may brook, he cannot aflign the tack without being 
ſerved. Durie, Haddington, 14th February 1623, Rattray contra 
Graham. A purchaſer at a publick roup, craving deduction of a 
part of the price effeiring to the value of the teinds, of which _ 
— 
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th. 


appeared to be no right in the defunct proprietar's perſon ; for tho 
1 was a long tack of the teinds, in favours of the family, yet the 
bankrupt, when he made up his title to the lands, neglected making 
up a title to the tack ; the Lords found, That the bankrupt, who was 
in poſſeſſion of the tithes upon the tack, had right to the tack without 
a ſervice, ſo as to be carried out of his perſon, either by voluntary or 
— conveyances. 16th February 1739, Campbell contra Cuning- 


A Sum in a bond being payable to a man, or, he being deceaſed, fo what 
to his ſon, and, after the creditor's deceaſe, one of the debitor's cauti- ING 
oners having paid the debt, and taken aſſignation thereto from the ſon, atm 
the Lords found it was not a naked aſſignation, but in a manner a diſ- ſabſtitute! 
charge, which, tho' the ſon was not confirmed executor, they thought 
he might give even ante ſententiam hoc attento maxime, that he was 
the perſon to whom the money was deſtinated to be paid in the bond. 
Spotiſwood, (Executor) 10th January 1627, Ld. Wauchton contra 
— — Perſons nominatim ſubſtituted in bonds, need no ſervice 
or confirmation. Stair, 4th February 1680, Robertſon contra Pre- 
ſton. See Durie, 15th January 1630, Thomſon contra Merkland. __. 
In a mutual ſubſtitution of two daughters to each other nominatim, 
the ſubject, by the death of the one, was found to belong to the other, 
without neceſſity of confirmation. Stair, 5th December 1665, Hill 
contra Maxwells. 

AN heretable bond being payable to a father, and, after his deceaſe, 

to his two ſons nominatim, all three were infeft unico contextu, the 
recept of ſaſine being in the ſame terms; tho' the ſons were only 
— ſubſtitutes, yet the Lords thought that their infeftment did ſupply 
the neceſſity of a ſervice. Stair, 23d July 1675, Ld. Lamington 
contra Muir. — A party having taken a diſpoſition of lands to him- 
ſelf in liferent, and to his eldeſt fon, his heirs and affigneys, in fee, 
which failing, to his ſecond ſon, his heirs and affigneys, &c. upon 
which all were infeft by ſymbols given to the father for himſelf, and 
as acting for his two ſons named in the inſtrument of ſaſine; and af- 
ter the death of the eldeſt ſon, the ſecond being ſerved heir in general 
to his brother, and then diſponing the lands to his eldeſt ſiſter; in a 
competition after his deceaſe betwixt her and her ſecond ſiſter's ſon in- 
feft as heir in ſpecial to his eldeſt uncle, the Lords found the eldeſt 
brother fiar, and the ſecond only ſubſtitute, who, without being ſer- 
ved heir in ſpecial, could not diſpone, and therefore the diſpoſition 
granted by him, was 4 non habente poteſtatem, and found the ſe- 
cond ſiſter's ſon not obliged to ſerve heir to him, who was but 
ſerved heir in general to his eldeſt brother. Fountainhall, 11th Febru- 
ary 1708, Ker contra Howieſon. — Lands being diſponed to one, 
and, failing, of him by deceaſe, to his eldeſt ſon, and the heirs-male of 
his body, which failing, to the ſecond ſon and the heirs-male of his 
body; and the eldeſt fon having ſurvived the father, and died thereaf- 
ter without ſerving heir to him, the Lords found the right to the lands 
diſponed, not fully veſted in the perſon of that ſon without a ſervice, 
and therefore allowed the ſecond ſon to be ſerved and retoured heir 
to the father. Forbes's MS. ad, 1oth June 1714, Hamilton contra 
Hamilton. — The like. Bruce, 21ſt January 1715, Hamilton con- 


tra Creditors of Orbiſton.— John Douglas reſigned his lands in fa- 
4 Z 2 vours 


368 ; Service and Confirmation. 


vours of himſelf, and the heirs-male of his body, which failing, to 
Hector Douglas nominatim, and infeftment was expede accordingly ; 
John Douglas having died without heirs- male of his body, Hector 
diſponed the lands without making up titles; after his death the di- 
ſponee inſiſting upon his right, it was found that Hector was only a 
ſobſtitute, and could have no right to the lands without a ſervice. 
roth July 1731, M Culloch contra M Leod. 

9 . OccuRRED in a proceſs, if a general diſpoſition was a ſufficient 
rerable ſub- title without any thing done upon it, to carry an heretable ſubject, ſuch 
— ech ice, as a bond ſecluding executors: It was contended not to be ſufficient 
more than a general diſpoſition of moveables, becauſe it is deſtructive 
to creditors, that a repreſentative ſhould be liable no further than in 
valorem, and at the ſame time no check upon him to aſcertain the ex- 
tent of his intromiſſions. Anſwered, Our law has gone farther to ſe- 
cure creditors than perhaps the law of any other country, but there 
is nothing of human compoſition abſolutely free of defects; it has 
always been held that a general diſpoſition 1s equivalent to a general 
ſervice, and this muſt obtain, till a new law be made, whatever incon- 
veniencies it be attended with ; the Lords ſuſtained the general diſpo- 
ſition, July 1718, Grant contra Grant, 


Special af. AN aſſignation, tho' intimated after the cedent's death, was found 
— * not to need confirmation. Stair, 27th July 1664, Muirhead contra 
| . Found, That an aſſignation not being intimated in the ce- 
dent's time, (and _— the debt being in — defuncti) ought 
to be confirmed; yet where the debt was ſmall, their Lordſhips ſuſtain- 
| ed proceſs at the aſſigney's inſtance, he finding caution for the quot. 
Dirletoa, 24th November 1666, Govan contra Paip. — An aſſigna- 
tion, tho' on death-bed, yet being ad modum actus inter vivos, inti- 
mated during the cedent's life, does ſufficiently denude and convey 
without neceſſity of confirmation. Falconer, 15th March 1683, San- 

dilands contra Sandilands. See act 26, parl. 1690. 


Special l. CAPTAIN George Campbell in his teſtament, having legated to 
gacy- his wife the ſpecial ſum of L. 1000 Sterl. due by Campbell of Calder 
to him by bond; it was found, that this being a ſpecial legacy need- 

ed not confirmation. January 1729, Gordon contra Campbell. 


Service o A PARTY ſucceeding as heir to a collateral kinſman, who, at his 
confirmation if deceaſe left a child his heir in nonage, who died without being entred, 
requiſite, -, the {aid next heir having conveened his child's tutor for intrometting 
jeck is in poſ- with the heirſhip ; the Lords refuſed to ſuſtain action againſt him, be- 
—— cauſe the defunct at his deceaſe had an apparent heir, /c:z. the de- 
tor? fender's pupil, and who, as ſuch, might lawfully intromet with the goods, 

notwithſtanding the child was never entred, becauſe an apparent heir 

may poſſeſs heirſhip goods and diſpoſe thereupon, altho he cannot pur- 

ſue for the ſame, if out of his hands. Hope, (Heir) January 
Haddington, 2d February 1610, Blackburn contra Rig. A 
clock-maker, who had bought. a clock from an apparent heir, being 

purſued by the executors for delivery of the ſame, it being confirmed 

in the teſtament ; the Lords, notwithſtanding it was heirſhip goods, 

: yet ordained the clock to be delivered to the executors, they finding 
| Caution 
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caution to make the ſame forthcoming to the heir when he ſhould be 
ſerved, or to the creditors, when they ſhould affect the ſame. Au- 
chinleck, (Heir) 22d December 1630 contra . 

Ax aſſignation omnium bonorum will not be ſuſtained without con- 
firmation, but for ſo much as the aſſigney has acquired poſſeſſion of, 
or moved action for in the cedent's lifetime, Haddington, 
December 1610 contra A father having diſponed 
all his moveables to his ſon, and entred him into poſſeſſion before his 
death; and he being charged by the commiſſary and his 1 
fiſcal to conſirm; in a ſuſpenſion of the charge, the Lords found, That 
he was obliged to confirm, in reſpect of the generality of the diſpo- 
ſition, and of a clauſe reſerving power to the diſponer to diſpoſe upon 
his moveables at his pleaſure. Stair, Newbyth, 4th July 1665, Com- 
miſſary of St. Andrews contra Bouſſie. — The like. Stair, 23d June 
1665, Procurator-fiſcal of the commiſſariot of Edinburgh contra 
Fairholm. Gosford, 25th July 1676, Finlay contra White. But now 
ſince act 26, parl. 1690, ſuperſeding the neceſſity of confirmation, a 
general diſpoſition of moveables is a good title to maintain poſſeſſion, 
thoꝰ not to purſue : But in ſuch a caſe the creditors of the defunct were 
found entitled, upon application to the Lords, to have the goods inven- 
taried and wer. in order to found a proper charge againſt the diſpo- 
nee. Forbes, 8th July 1707, Dobie contra Oliphant. — The Lords 
found a general aſſignation omnium bonorum to be a ſufficient right to 
retain moveables in the afſigney's cuſtody, without neceſſity of confir- 
mation, in a competition with an executor decerned, who had a licence 
to purſue, but had not confirmed, Forbes, 22d November 1711, 
Dickſon contra Logan. 


Found, That a relict intrometting with ſome particular things Intrometters 

omitted in the defunct's teſtament, and not confirmed, might be direct- un. nde, 
ly purſued for the fame by creditors, without either firſt infiſting a- may be purſu- 
gainſt the executors confirmed, or taking a dative ad omifſa. Durie, <4 diretily 
5th February 1623, Schaw contra Auchinleck. Durie, 18th March Hinton 
1624, Cant contra Cheeſly. Durie, Spotiſwood, (Univerſal Intromet- 
ter) 2oth June 1629, Douglas contra Toures. Durie, 28th March 
1632, Maxwell contra Lady Stanlie. Fountainhall, 28th January 
1678, Anderſon contra Anderſon. — A relict having intrometted 
with moveables, to which ſhe had a gratuitous right from her huſband, 
retenta poſſeſſione, it was found that the creditors had a direct action 
againſt her, without neceſſity of confirming executors-creditors. Stair, 
Gosford, 16th June 1671, Bowers contra Lady Lindores. — Proceſs 
was ſuſtained at a creditor's inſtance againſt an intrometter with the 
defunct's effects, and that even without calling the repreſentatives of 
the defunct. Durie, gth December 1626, Lord Blantyre contra For- 
ſyth. — A defunct's creditor is not obliged to confirm ad omiſſa, if 
he can prove by the oath of the executor confirmed, that he the execu- 
tor intrometted with goods not confirmed ſufficient to pay the debt, for 
in ſuch a caſe the executor will be directly decerned to pay. Durie, 
24th January 1639, Inglis contra Bell. 

PROCESS was ſuſtained at a relict's inſtance againſt her daughter and 
ſon-in-law, for recovering of ſome goods that pertained to her huſband the 
time of his deceaſe, notwithſtanding it was alledged, the purſuer could 
only have action for her own part of the goods; and this was found, 
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— 


in burgh 
enter b 
cept of c 


brieve, 


becauſe of the purſuer's poſſeſſion divers years before the defenders 
intromiſſion, and fince her huſband's deceaſe, and that ſhe offered cau- 
tion to warrant the defenders at all hands, and that the defenders were 
not decerned nor confirmed executors to the defunct. Durie, 6th De- 
cember 1628, Cranſton contra Adiſon, 


WHAT underſtood a general Aſignation? See General Aſignation. 


What court 
com to 


February 1595, Ogilvie contra Bailies of Dundee, 


SERVICE of HEIRS. 


RIEVES may be directed from the chancery to any judge to 
ſerve a man heir in general, tho' he does not live within that juriſ- 
diction, Durie, 6th March 1630, Ld. Caſkiebane ſupplicant. — 
The Lords found, That ſervice of brieves of lands lying within a rega- 
lity (if the Lord thereof have any claim to the property of the lands) 
ought to be by commiſſion to the macers or others, notwithſtand- 
ing of the Lord of regality's privilege. Colvil, March 1589, Car- 
michael contra Earl Angus. 


Bailies with BAILIES within burgh may enter an apparent heir by precept of 
"7 clare conſtat, as well as 5 baff we : 0 


. Lockhart contra Kennedy, 


p and ſtaple. Gilmour, July 1662, 


Tenor of the TIE ſervice of an inqueſt was ſuſtained, altho' it mentioned not 


the lands to be holden either feu, blanch, or ward ; but only that they 
held of a prelate for keeping his caſtle. Sinclair, 16th March 1 548, 
The Queen's advocate contra In a general ſervice to a 
grandſire's grandfire, the party's claim, bearing, That the predeceſſor 
to whom he deſired to be ſerved, died at the faith of King James III. 
or ſome of his ſucceſſors Kings reigning for the time; the Lords thought 
the claim relevant, altho' the ſame bore not preciſely in what King's 
reign the faid predeceſſor died, which could not be proved in facto tam 
antiquo, neither neceſſary preciſely to be proved, but that it was e- 
nough if it were found, that he died at the faith of the King then 
reigning. Durie, 22d July, Auchinleck, (Brieves) 27th July 1629, 
Earl Caflils contra Earl Wigton. | 


Found, That a being ſummoned to paſs upon an inqueſt 
and ſervice of a lng — Ba declining, 7 — be put 
to the horn at the head burgh of the ſhire where he lives. Col- 
vil, June 1586, King's advocate and Moncur contra Moncur. 
----If any one of an inqueſt maliciouſly abſent himſelf, the reſt cannot 
proceed, altho' he compeared at the firſt, and therefore the Lords in 
that caſe are in uſe to grant warrant for putting another in his place, as 
if he were dead or forth of the country. Colvil, April 1583, 
Ld. Gadzearth contra Sheriff of Air. 

A SERVICE was found null, becauſe the judge continued the brieve 
to another day without conſent of the party. Balfour, (Brieves) 24th 


THE 
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Tur party deſiring to be ſerved, ought to be ſpecial upon the de- 
ſcent, and perſons interveening betwixt him and the defunct; the in- 
ſtructions whereof muſt be made not to the judge but to the inqueſt ; 
and the party compearing againſt the ſervice ought to ſee the writs pro- 
duced to verify the ſame, that he may object what he has to ſay againſt 
the ſervice. Auchinleck, (Brieves) 22d June, Durie, 27th July 
1629, Earl Caſſils contra Earl Wigton. 

Tur one half of an inqueſt being of one opinion, and the other half 
of another, and the Chancellor being non liguet, the Lords found, That 
he may be compelled remediis prætoriis to give his caſting vote either 
for the one or the other ſide. Balfour, (Brieves) 5th March 15 54, 
Ld. Dunipace contra Lord Oliphant, 


A DECREET was found null and turned into a libel, founded upon Service muſt 
a general ſervice without a retour, becauſe the brieve of Mortanceſtry be retoured, 
is one of the retourable brieves and an incomplete act till the retour, 
by which only it becomes a ſentence ; the ſervice being only the re- 
port of the verdi& on the commiſſion directed to the inqueſt. Foun- 
tainhall, 2d February 1698, M*Intoſh contra M*Intoſh, 


A SERVICE before the bailie of the regality of Dunfermline who Where it 
has his own chapel, was ſuſtained without retouring to the chancery, mo 2 
Durie, 8th December 1631, Ld. Cleiſh contra Sanders. A retour 
of a man, as general heir to his father, ſerved in the town of Glaſgow, 
and retoured to the King's chancery, ſuſtained to be a title of his pur- 
ſuit, becauſe the biſhop opponed not; tho” the town, notwithſtanding 
of its being a royal burgh, was affirmed to hold of the biſhop, to be of 
his regality, and to pay its mails to him. Haddington, 17th January 
1611, Anderſon contra : 


OxE may be ſerved heir to a rebel who died at the horn, notwith- Civil rebel- 
ſtanding the clauſe in the brieve, requiring to cognoſce that the defunct ——_ not 
died in the faith and peace of our ſovereign Lord, which was found "© 


only to reſpe& forfeiture, and not civil rebellion. Durie, 21ſt No- 
vember 1626, Seaton ſupplicant. | 


THe ſervice of an heir cannot be ſtopped by a diſponee deriving piſpoſition 
right from the defun& without infeftment, upon the pretext that it wichout infeſt- 
was fruſtra, unleſs the heir could quarrel the diſpoſition, tho' the diſ- 1414 
ponee was willing inſtantly to debate the point of right; for if an ap- vice. 
parent heir were pretending to quarrel his predeceſſor's diſpoſition, it 
would be a good objection, that he could not inſiſt in the reduction 
without being ſerved; therefore e contrario, a diſpoſition cannot af- 
ford a ſufficient objection to ſtop a ſpecial ſervice. 20th July 1733, 

Sir James Suttie contra Duke of Gordon. 


A GENERAL ſervice does not carry even the perſonal obligement General ſer- 
in an infeftment of annualrent, ſo as to be a title to demand payment, vice what ir 
which the heir cannot inſiſt for until he be alſo infeft. Januarß 
1729, Competition betwixt Lord Halkerton and Drummond. 


Fouxp, That a ſpecial ſervice doth give right to heretable bonds, Special ſer- 
and all other heretable eſtate whereupon infeftment did not follow, and Vi, what it 


5 A 2 includes 


Carries? 
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includes a general ſervice, as homo doth include animal. Dirleton, 
8th February 1676, Riccarton-Drummond contra . 


HEIR- MAL E taking out a ſervice uam legitimus & 
pinquior heres. See Repreſentati - * Log 


— _— _— * 


SERVICE (perſonal.) 


LISTED? of land conſiſting in ſervices, yearly payable, e. g. lead- 
ing hay, corn, dung, if not yearly required 475 to tempore, the 
debitor is not liable for any prices in lieu thereof. Durie, zoth Janu- 
ary 1624, Ld. Carnouſie contra Keith. — Found, That the ſervice 
weekly carriage of fiſh to the ſuperior's houſe by his vaſſal being 
onus ee was only due if required. Newbyth, 26th June 1666, 
Ld. Wedderburn contra King. — Found, That carriages and other 
ſuch ſervices contained in a feu-charter preſcribe every year if they be not 
annually required, becauſe the vaſſal may have horſes for ſingle carri- 
es that cannot give double ones ; but this was not extended to kain- 
fowls and other caſualties, which may be ſought at any time, if not 
cut off by the triennial preſcription. Fountainhall, 13th December 
1693, Feuers of Kinroſs contra Sir William Bruce. 
, + a _ of - iage the 1 rg bound 7o deliver to 
is future ſpouſe weekly, during all the days of her life after bis de- 
— en of bis coal-hills neareſt her dwellin 2 * for 
the time, twelve loads of coals free of all expence; in a purſuit for theſe 
coals at the inſtance of the wife's executors, for ſeveral years that ſhe 
had made no demand for them, being provided aliunde, the defence 
was, That this was of the nature of a ſervice ſimilar to an obligation 
to win peats, which admits of no value, if not demanded. Anſwer- 
ed, The coals were de facto ſold by the heir, and he ought to accompt 
for the price. Replied, He could have win; as many coals as would 
have ſerved the liferentrix, and at the ſame time have anſwered all the 
ſale that he could find: for his coals, ſo that it cannot be ſaid he ſold 
the liferentrix's coals. Had ſhe made the demand, he would have 
cauſed bring up twelve loads more per week than de facto he brought 
up; and as the made no demand, the coals that would have been her's 
remain in the coal-heugh to this day. The Lords notwithſtanding ſu- 
ſtained the claim, 6th February 1734, Henderſons contra Hender- 
ſon of Fordel. . | 


4 2 AS INE is not neceſſary to the conſtitution of a ſervitude, conſent 
ſhed by con- with poſſeſſion is ſufficient, Durie, 26th January 1622, Turnbull 
ſent and pol” contra Lord Blanern, Durie, 11th March 1630, Town of Edinburgh 


-— contra 


Servitude. 


contra Town of Leith. — The Lords 3 — of pt 
mon rage upon a ſimple writ ted by the then heretor of the 
DE EN = 4 wanted charter and ſaſine, and 
that the lands were in he perſon of a ſingular ſucceſſor. Auchinleck, 
(Servitude) 7th December 1632, Ld. of Pennymuir, &c. contra Wed- 
derburn. ---- Found, That a bond of aſtriction of multures does not 
prejudge the ſingular ſucceſſor in the lands, unleſs the creditor in the 
bond acquired poſſeſſion conform, before the ſingular ſucceſſor's right, 
and that till then it was but a perſonal right. Harcus, Appendix, 
(Thirlage) 12th December 1673, Pittarow contra Stewart of Red- 
; mire. ---- Found, That a bond of liberty to run levels through the 
granter's ground not clothed with poſſeſſion, is not a real ſervitude ; 
but the Lords inclined to ſuſtain inhibition upon the bond as ſufficient 


poſſeſſion. Harcus, (Servitudes) January 1686, Blair contra 
Creditors of Carberrie. 


A Bond of thirlage was found a real ſervitude good againſt fingu- whae poſer: 
lar ſucceſſors, tho' no other poſſeſſion was proved upon it, but barely ſion ſufficient } 


that the granter uſed ſometimes to go to that mill, and as oft to other 
mills. Forbes, 26th July 1712, Blair contra Edgar, 


Tur Laird of Ardroſs having built a church at the Ely, and local- Difference 
led a ſtipend to it upon ſeveral parts of his lands by a private mortifi- d*wixe fervi- 


es and per- 
cation, which was quarrelled by a ſingular ſucceſſor after the miniſter Goal rights, 


had been above 40 years in poſſeſſion; the Lords found, That the mor- 
tification being conſtituted only by b. of grant, obliging the morti- 
fier and his heirs, Cc. and not by a real right, it was not real by poſ- 
ſeſſion, like a ſervitude, to be effectual againſt ſingular ſucceſſors, Har- 
cus, (Infeftments) March 1682, Wilſon contra Wauch and 
White. ---- Found, That a bond of thirlage to a perſon's mill, for 
payment only of outſucken multure, being clothed with poſſeſſion, 
was a real ſervitude againſt the granter and his ſingular ſucceſſors. Har- 
cus, (Servitudes) January 1686, Peter contra Lady Eccles, ---- 
Two tradeſmen who had rebuilt a burnt land within a burgh in ſel- 
ling off the ſeveral ſtoreys, having taken the ſeveral purchaſers in their 
diſpoſitions bound to contribute their ſhares and proportions towards re- 
pairing and upholding the roof ; and the purchaſer of the lower ſtorey, 
who had accepted his diſpoſition with that quality, having infeft his wife 
therein without mentioning any ſuch burden in her diſpoſition, and in 
a proceſs againſt her for her e ug ae of the reparations, this being 
alledged to be a ſervitude, which therefore muſt affe& ſingular ſuc- 
ceſſors; the Lords thought, That if it was once yielded to be a ſervi- 
tude it needed no infeftment, but could be conſtituted by a perſonal 
clauſe ; only they knew that it was not generally obſerved within that 
burgh, but only when provided by paction, and that if this were once 
allowed, then other —— of ſervitudes might be introduced; there- 
fore they found, That this was no real ſervitude, but only a perſonal 
obligation on the deceas d huſband, and aſſoilzied the relict from any 
por of the reparations of the roof. Fountainhall, 19th February 1708, 

icolſon contra Melvil. ---- One having given, by a writ under his 
hand, _ and privilege to a neighbouring heretor to cut timber in 
his woods, for the uſe of the neighbouring heretors lands and tenandry, 
the Lords found this a real ſervitude, and good with poſſeſſion againſt 
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ſingular ſucceſſors. 27th November 1734, Garden of Bellamore con- 
tra Earl of Aboyne. | | 


imple av THE erection of a town into a burgh of barony, found not to af- 

per dominant ford the incorporation of burgeſſes and inhabitants a title to acquire a 

tenement: ſervitude of paſturage by preſcription. 22d November 1732, Feuars 
and inhabitants of Dunſe contra Hay of Drummelzier. But an in- 
feftment of a houſe, with or without a yard, found a ſufficient title to 
the proprictar to preſcribe a ſervitude of paſturage. 24th November 
1732, inter egſdem. | 


Mutual du- FounD, That when one hath the ſervitude of an aqueduct to a 
ries berwixt mill through a neighbour's ground, the perſon who hath the benefit 
ears & theſer-Of the aqueduct (and not the party ſervient) is liable to maintain the 
vient and do- ſame, ſo as the adjacent grounds receive no prejudice by the, water, 
—ͤ —— July 1687, Parſon of Dundee contra Ingliſh. 

— But where the prejudice done to the neighbouring grounds by re- 

ſtagnation did ariſe not from the inſufficiency of the dam-dikes, but 

from the running in of mud and gravel by ſpeats and land-floods, the 

proprietar of the mill was found not obliged to clean the dam, the re- 

ſtagnation of the water not being occaſioned by any opus manufattum 

of im or by his negle&, but that the proprietar of the ſervient tene- 
ment might clean the dam if he pleaſed, November 173 1, Car- 
lile of Limekilns contra Douglas of Kelhead. ---- A tenement having 
a ſervitude oneris ferendi of joiſts and laid-to chimneys upon another 
tenement that was ruinous ; the Lords found, That the proprietar of 
the ſervient tenement who had taken it down in order to rebuildin 
muſt not only build the wall in the condition it was formerly for ſup- 
porting the ſaid joiſts and laid-to chimneys, but alſo that he muſt build 
and lay to the chimneys as they were before the taking down thereof 
at his own expences : And this, unleſs the wall or gavel was fo ruinous, 
that the taking down thereof was neceſſary; in which caſe they found, 
That the proprietar of the ſervient tenement was bound to the expen- 
ces in taking down, but not of putting up again. Bruce, 24th June 
and 14th July 1715, Murray contra Brownhill, 


Servitule A SERVITUDE of feal and divot being conſtituted in a muir, it was 
may deten. found, That the proprietar had power to reſtrict the ſervitude to ſuch 
ceſſary uſe. A part of the muir as might be ſufficient for the uſe. Stair, Dirleton, 

21ſt June 1667, Watſon contra Feuars of Dunkenan. ---- A ſervitude 
of common paſturage and fuelling hinders not the proprietar to rive 
out the commonty and labour the ſame, yet fo as whatever lies lee muſt 
be liable for the promiſcuous paſturage, and the moſt convenient pla- 
ces for fuel muſt be deſigned exempted from labouring. Stair, 2oth 


January 1680, Earl of Southeſk contra Ld. of Melgum. 


Souming and WHERE there is a joint property, any of the proprietars may purſue 

„ ſouming and rouming, but not where the property belongs to one, 
and the reſtricted ſervitude to another. Stair, 23d January 1679, 
Dunlop contra Ld. of Drummelzier. 


Servitus Iu- IN a declarator of a ſervitus luminum, the Lords decerned, That 
minm notwithſtanding ſuch a ſervitude the defender might build my ng 
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he pleaſed, and to what height he pleaſed, at an eln's diſtance, where- 
by the light would be free, and that he was not obliged to keep at a 


iſtance even in the country. Fountainhall, 5th February 
1678, Ogilvie contra Donaldſon, 


A PROPRIETAR of a mill had been 40 years in poſſeſſion of a Servicudeof 
dam-head "_ another man's property, and the ground being waſhen * dam-head. 
away by a ſpeat, he was found to have right to extend his dam till it 
tou the firm ground in the ſervient tenement ; tho' it was plead- 
ed, That all he had a right todo was to make up the breach in the dam, 
and reſtore it to its former ſituation, but not to make new incroach- 
ments. Stair, 2oth July 1677, Laird of Gairleton contra Ld. of 
Stevenſon, ; 

Tur Lords found, whoſe charters carried them to the privilege of Servirude of 
digging ſtones in the _ of a commonty * to the ſuperior 1 
and his tenants, had thereby alſo right to caſt feal and divot, and to paſturage 3 
paſture there, they proving that they were in uſe ſo to do, tho' within 
the years of preſcription. Bruce's MS, 28th July 1716, Ld. Meldrum 
contra Feuars of Old Meldrum, 


. 


W O men having contracted for a bargain of victual, which the What un- 
ſeller was obliged to deliver to them equally, and he having de- der ed a * 

livered the whole to one of the buyers, who was his own ſon-in-law, ? 

urſued the other for the half of the price. The defender alledged, 

hat he could be liable for no part of the price, having got none of the 
victual, and the conjunct buyer, who received the whole, was now in- 
ſolvent. Anſwered, The buyers being ſoczz, delivery to any one of 
them was ſufficient. Replied, Emptio rei fafta a pluribus 7 
bus infets no ſociety, where there is no contributio lucri & damni. 
The Lords aſſoilzied the defender from payment of any part of the 


—— Harcus, (Society February 1682, Neilſon contra 
Dougal. | 


By an act of the maſon-lodge of Lanark, all members are diſ- A ſociety 
* charged to receive or to be witneſſes to the receiving or paſſing any [3602 dus 
e maſon within ten miles of the burgh of Lanark, except the benefit rae. © 
* come to the lodge, under the penalty of ten pound.” Upon this 
act proceſs was brought againſt ſome of the members to accompt for 
ſums they had received by apprentices and otherwiſe, the benefit of 
which ought to have accrued to the lodge, and concluding ten pound 
Scots of penalty for the contravention of the ſaid act, toties quoties. 
It was objected, That no ſet of men can, by their mere will, incorpo- 
rate themſelves, and there can be no action at the inſtance of the ſo- 
ciety, unleſs they were incorporated, whatever action there may ly at 
the inſtance of one or more particular members. It was found, That 


the lodge had not perſonam ſtandi, and could not ſue, 11th June 
1730, Lodge of Lanark contra Hamilton, 5 
„ IN 
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376 Society. 
Contribution IN a ſociety of two, where the one had contributed money, and 


paing in" the other (who was an artiſt) had contributed only his pains and perf 
Ml e an 0 
Colts nal labour; the Lords found, that this laſt could claim. nothing ön ac- 
| count of his pains, ſeeing that was all he conferred to the ſociety in place 


of money. Fountainhall, gth December 1696, Brock contra Brown. 


made by contract, without ſaſine; the diſponer's liferent-eſ 


1 ifted to Sir Alexander; the Lords found, That he could not be pre- 

ciery, mult be ferred as a ſtranger donatar would be, being a partner who a; y do 

ed. no deed in 8 of the ſociety, but behoved to communicate. 
Durie, 26th March 1624, Inglis contra Auſtine. 


Acquiſitions SIR Alexander * and others in copartnery, grein lands by 
eat falls, and is 


How fara Tno' one of two paftners cannot warrantably freight their ſhip 
Find che Geie. Without the others conſent, yet * done, it was not found to im- 
ty. ere the making up of the ſhip, which had periſhed by accident. 

tair, 22d July 1673, Swyne contra Abernethy. The point in debate 
was, whether one in a ſociety ſubmitting to arbiters for himſelf and 
company their joint affairs, can bind thereby the company? It 
was objected, That indeed one partner can bind the whole with relati- 
on to every deed of ordinary adminiſtration ; that is, ſuch deeds which 
tend directly to the advancement of their joint concerns, and without 
which their buſineſs cannot be expedited 5 but a ſubmiſſion is no 
ſuch deed, for that lies entirely out of the common courſe of their trade; 
and therefore a power of ſubmitting for the ſociety, is never under- 
ſtood to be communicated to the partners, ſince matters may be hap- 
pily carried on without the ſuppoſition of any ſuch power ; the Lords 
found the ſubmiſſion of one partner does not bind the company. 
November 1728, Lumiſden contra Gordon. 


Company, if LoGy ſold Moncrief five hogſheads of wine, for the price of which, 
liable for the after Moncrief's bankruptcy, he purſues Adolphus Durham as copart- 
Loughe by ner; it appeared by the defender's books, that the wines in queſtion 
parrner? were brought into the ſociety, and divided betwixt them, and poſted 

down as , bought from Logy nominatim ; but Adolphus does not ſtate 
himſelf debitor to Logy, but to his partner, and, in another part of the 
book he gives his partner credit for the ſum, which was equivalent to 
payment ; from this the pune argued, That the defender knowing 
the wines to be his, could not be in ſafety to pay the price to his part- 
ner. Anſwered, The wines were ſold to Moncrief, whoſe faith the 
purſuer followed, not ſo much as knowing of the copartnery, and 
whatever is done extra fines ſocietatis does not bind the ſocii. The 
Lords argued, If the purſuer had bought from Moncrief any ſociety 
oods, Adolphus would have action for the price, tho Moncrief had 
ld them in his own name, ergo, e converſo, the purſuer ought to have 
action againſt Adolphus, tho the wines were ſold to Moncrief, and 
he followed his faith alone. Fountainhall, 30 December 1697, Logy 
contra Purham. 


A partner THREE Glaſgow merchants having join'd in an adventure for the 
E urchaſe of tobacco from Virginia, and one of them Henry M. Caul, 
ments upon che 2 died bankrupt before the diviſion of the cargo was completed; 
—_ in a competition betwixt his proper creditors and the other two part- 
| —4 


* 
A 2 8 ah 6 Hitt. 


Solidum & pro . 


ners, who were conſiderably in advance upon account of the car- 

, the Lords found the partners had right to retain the deceaſed 

Caul's proportion of the cargo of tobaccoes, until they were reliev- 
ed of all advancements and engagements on account of the ſaid cargo. 
It was yielded by M*Caul's creditors, That in a proper copartnery, where 
there is a ſociety and company under a known deſignation, no extrane- 
ous creditor of any partner can be allowed to draw out of the compa- 
ny more than the free ſtock belonging to his debitor, but it was contend- 
ed to be otherwiſe in a tranſient joint adventure, in which, if one part- 
ner be in advance, he has no more than a ſimple perſonal action againſt 
the others. To which it was anſwered, That cho, in this caſe, the 

rties concerned were not properly ſocfi, but only proprietars pro in- 
diviſo; yet, until the diviſion be made, they are each in poſſeſſion of the 
whole pro indiviſo, and each is intitled to retain poſſeſſion until he is 
relieved of the engagements undertaken on account of the cargo, and 
thereby is preferable to the diligence of extraneous creditors of the o- 
ther parties concerned. 11th January 1740, Creditors of 'M*Caul 
contra Ramſay and Richie. | 


Soc11 liable in ſolidum or pro rata, See Solidum & pro rata. 


Solidum & pro rata. 


CAUTIONER bound as full debitor with the principal, 

found liable to pay the whole without diviſion. Durie, 26th 
January 1631, Ld. Cloverhill contra Ld. Ladylands. — Some copart- 
ners in the tack of the common good of a burgh, having bound them- 
ſelves as coprincipals and full debitors, but without the uſual words, 
conjunttly and ſeveralh, the Lords conſidering that they were in a ſo- 
ciety, found the words, full debitors, made them all liable in ſolidum. 
hp 26th, Fountainhall, 31ſt December 1707, Cleghorns contra 

orkſton. 


Two parties being bound conjunctly to redeliver a particu- Bound con- 
lar corpus, or, in place thereof, a certain ſum, the obligation was U only. 


found diviſible, and each liable pro rata. Durie, Spotiſwood, a diviſible 
(Contract and Obligation) 20th January 1630, Ld. Urie contra Cheyne. preſtation. 


——A town being bound to a perſon in a ſum for doing their affairs, 
and he taking bond for the ſame from 14 perſons, all bound in cumulo, 

but not conjunctly and ſeverally, the Lords found, That each of theſe 

I4 woes was bound in ſolidum, notwithſtanding the conception of 
the bond, and that becauſe the town itſelf was ſo bound; Durie, 
Spotiſwood, (Contract and Obligation) roth February 1631, Provoft 
of Inverneſs contra the Town, — Two perſons having taken a tack, 
and having poſſeſſed a year or two per tacitam rehcationem after the ex- 
piration thereof, one of the two (the other being dead) being charged 
for the whole tack-duty that was due fince it expired ; « Lords 
thought, That the ſuſpender, in equity, was free, but ſeeing the tack 
was ſet to both of them pro indiviſo, without diſtinguiſhing their 
Vor. II. 5 C ſhares 
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Solidum & pro rata. 


ſhares of the poſſeſſion, the obligation was indiviſible, and therefore 
decerned, reſerving relief, Fountainhall, 18th. February 1704, Brown 
contra Paterſon. 


adh, In an Tu three overſcers of a minor having become bound to cauſe the 


2 minor grant a certain relief, one of them was charged in folidum, the 


obligation being ad factum præſtandum. Anſwered, The obligation 
being factum alienum impreſtible by the overſcers, the damage and 
intereſt ſucceeding in ou thereof is diviſible ; which was ſuſtained 
and the defender found liable only pro rata. Gosford, 15th, Stair, 16th 
July 1669, Denniſton contra Semple, — Two owners of a ſhip hav- 
ing agreed to carry ſome barrels of beef to Leith, and having failed, 
were purſued for damage and intereſt, the Lords found each of them 
liable in ſolidum, for this reaſon, That tho' damage and intereſt ter- 
8 in a ſum, yet ſeeing * vicem facti, it behoved to be ruled 
y | incipal obligation, which conſiſting in facto, fou 
That 2 —— of parties in trade, — _ — 
marily and 3 of the owners was to be liable in the 
whole performance. Stair, Dirleton, 14th June 1692, Sutherland 
contra Grott. — A pariſh being bound to put out a ſoldier, and one 
having done it, and purſuing only ſome of the reſt for reimburſe- 
ment of his expences, the Lords found, That in præſtatione facti, 
ſuch as the delivery of a ſoldier, all were liable in ſolidum, reſerving 
their relief as accords againſt the reſt of the contributers for their 
fractions. Fountainhall, 24th December 1697, Dickſon contra Tur- 
ner. — If an obligation to retire a bond, or a ſufficient diſcharge be 
ſuch a factum individuum, as to bind each of many obligants in ſoli- 
— diſputed betwixt Mr. Patrick Grant and Strachan, Home, 6th 
July 1721. | | 5 2650 | 
tio, If one * parties having bought a wood, without adjecting in the con- 
of the obli- tract, the clauſe conjunctly and ſeverally; the Lords found, That one 
Frnkrope b becoming inſolvent, the other was liable in ſolidum for the whole price. 
Fountainhall, Forbes, 16th December 1710, Muſhet contra Harvie. 
——- Two being bound as principal debitors, without mention of con- 
junctly and ſeverally, the importing, that the money went entire- 
ly to the uſe of one, he becoming bankrupt, the other, as cautioner, 
was found conveenable in ſolidum. Home, 6th July 1721, Grant con- 
tra Strachan. — Three perſons having wrongouſly meddled with a 
ſhip, one of them was found liable in ſelidum for the price thereof, and 
damages, the ſhip being corpus indiviſible, and the _ being 
inſolvent. . Stair, 22d February 1668, Strachan contra Moriſon. 


If the ſub: FouND, That two parties being inſert conjunctly in an obligation, 
kcription of one one of them not cobſibing, the other was only bound for the halt. 
gants be null, Erſkine, 2d June 1 593, Scot contra Jamieſon. — A bond bearing 
orve not the names of two perſons obliged, binding them conjunctly, but not 

conjunctly and ſeverally, and being only ſubſcribed by one of them, 
the ſubſcriber was decerned to pay the whole ſum. Durie, Spotiſ- 
wood, (Contracts) Haddington, 13th February 1624, Sinclair contra 
Sinclair. 1 


Aden foo CURATORs have relief of each other, and therefore one of them 
relief among taking aſſignation from the minor to the whole, and purſuing the o- 
ME thers ; action was only ſuſtained againſt them pro rata, tho he purſued 

in 


Solidum & pro rata. 
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zn the minor's name. Durie, 21th February 1630, Guthrie contra 
Guthrie, — Five or ſix perſons having put out a caper, and taken a 
prize, and a decreet being recovered by the ſtranger owner for the 
value of his ſhip, in which the partners were all decerned in ſolidum; 
and one of them upon payment having taken an aſfignation, and pur- 
ſuing another of the owners, who alledged he could only be liable pro 
rata; the Lords found, That the purſuer, having an aſſignation, might 
purſue the defender for the whole, with deduCtion of the purſuer's own 
ſhare, and of the ſhares of the notourly inſolvent copartners. Harcus, 
(Cautioners) March 1684, Smeaton contra Ld. Kinninmond, ---- 
One of ſeveral correi debendi, bound conjunctly and ſeverally, having 
paid the debt, upon the creditors diſcharge, without getting an aſſigna- 
tion; the Lords found him entitled to repetition from the reſt of the 
ſolvent co-obligants, only pro rata of what he paid more than his own 
ſhare, and for the proportions of thoſe who were inſolvent at the time 
of the payment. Forbes, 21ſt, Fountainhall, 22d December 1710, 
Craigie contra Heretors of Orkney. The principal debitor having 

ted a bond of corroboration with a cautioner, there was found to be 
a mutual relief betwixt the .cautioner in the original bond, and the 
cautioner in the bond of corroboration, equally as if bound fmul & 
ſemel in the fame deed. Harcus, (Cauttoner ) February 168 5, 
Ker contra Gordon. Fountainhall, 18th December 1707, Loch 
contra Lord Nairne, Home, 15th December 1722, Murray con- 
fra Creditors of Orchardtoun. ---- The like, where the principal de- 
bitor had ſuſpended his bond, and found a cautioner in the ſuſpenſion. 
Stair, 23d February 1671, Arnold contra Gordon. But a bond of 
corroboration, with a new cautioner, being granted by the principal 
and cautioner in the original bond, the cautioner in the bond of corro- 
boration was found to have a total relief off the cautioner in the original 
bond. Fountainhall, Dalrymple, 1ſt December 1703, Clarkſon con- 
tra Edgar. Dalrymple, 14th February 1705, Brock contra Lord 
Bargeny. --- In like manner a bond being ſuſpended by the principal 
and cautioner, the cautioner in the ſuſpenſion was found entitled to a 
total relief. Fountainhall, 27th F doen 168 5, Fleming contra 
Wallace. Upon the ſame principles, in a caſe where one of the cau- 
tioners granted a bond of corroboration with a new cautioner ; it was 
found, That the new cautioner, paying the debt, is entitled to demand 
from the cocautioner in the original bond ſuch relief only as would 
be competent to the cautioner for whom he interpoſed ; becauſe, tho” 
a cautioner, interpoſing in a corroboration, may recur in ſolidum againſt 
all thoſe for whoſe behoof he interpoſed his credit ; yet, with regard to 
others, he comes only in place of thoſe perſons for whom he interpo- 
ſed. Dalrymple, 3d December 1717, Godfrey contra Queſnoy. 


By a clauſe of relief in a bond, my Lord Annandale, Lamerton, Ifany of che 


and four more bound therein as coprincipals to Craighall, being obli- 

ged to relieve each other for their own part, without the taxative word, 

allenarly ; and Lamerton having, upon diſtreſs, paid the debt, pur- 

ſued my Lord Annandale to relieve bim of the ; alledged for the 

defender, that he could be liabe only for a ſixth part, they being ob- 

liged to relieve pro rata; the Lords, in reſpect of the notour inſolven- 

cy of the other four coprincipals, decerned the defender to pay the half 
of the whole debt. Harcus, (Cautioner) February 1683, La- 

5 C2 merton 


correi prove in- 
ſolvent! 


* 
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merton contra Earl of Annandale. The like found where the 
purſuer, upon payment, had taken an aſſignation to the debt. Har- 
cus, (Cautioner) 2d February 1682, Muir of Glanderſton contra Chal- 
mers of Gadgirth. Forbes, 26th December 1707, Cleghorns contra 
Vorkſton. One of three cautioners becoming inſolvent, and another 
having paid the debt upon diſcharge and aſſignation, and for two thirds 
thereof adjudged the other ſolvent cautioner's eſtate ; the Lords reſtri- 
Qed the adjudication to the half, and took off accumulations. For- 
bes, 26th July 1705, Lillie contra Crawford, 


Relief com- Two principals and ſeveral cautioners being bound conjunctly and ſe- 
perene to ® verally, and the principals in the ſame bond being bound for relief of 
gainſttheprin-the cautioners, not conjunctly and ſeverally, but fimply obliged to re- 
cipal debicors. lieye the cautioners ; the Lords found, That the principals were there- 

by obliged conjunctly and ſeverally, ſeeing the clauſe behoved to be 
ruled by the tenor and courſe of the reſt of the obligation. Durie, 

Hope, 13th, (De fide zuſſoribus) Haddington, 14th November 1622, 

Forbeſes contra Ld. Muckall. Three principals and a cautioner ha- 

ving granted bond for a ſum conjunctly and ſeverally; and the princi- 

pals therein obliging themſelves to relieve one — Gd pro rata, and 

to relieve the cautioner in general, without mentioning pro rata or con- 

junctly and ſeverally; the Lords found theſe coprincipals liable in ſo- 
lidum to relieve the cautioner, who paid the debt upon diſtreſs, and 

took aſſignation from the creditor for his relief. Forbes, 19th June 

1713, Buchannan contra French, 


Sli liable THREE drovers having writ to a Highland Gentleman, that they had 

in ſolidam, or oommiſſioned ſuch a perſon to buy cows for their uſe, obliging — 

* ſelves to pay ſuch bills as ſhould be drawn upon them for the price of 
the cattle, and the ſaid commiſſioner having drawn a bill upon them 
accordingly ; the Lords found, that in reſpe& they were partners and 
fecti, as tothe bargain, they ought to be liable in ſolidum. Newbyth, 
18th, Dirleton, 19th December 1665, M*Leod contra Young. ---- 
Found, That the 8 of bear by the clerk of a brewary, which 
came to be brewed there, made the maſters of the brewary, who were ſo- 
cit liable in ſolidum for the price of the bear. Harcus. (Society) 
March 1683, Johnſton contra Sir William Binning and Baillie Neil- 
ſon. — The factor of two copartners having entred into contract, and 
bound his conſtituents conform to his powers, in which there was a clauſe 
of mutual relief; the Lords found them nevertheleſs ex natura ſocietatis 
liable to the third party contracter in ſolidum, and not only pro virili 
parte. Fountainhall, 26th January 1698, Brand contra Warden and 
Buchannan. Ty 


One partner in a ſociety delivering goods to their factor, has a good 
ao ir title to demand redelivery, and the factor is not allowed to retain upon 
dum? pretence of the intereſt of the other partners, unleſs, having fold the 

goods, he has paid theſe partners their ſhares. Stair, gth January 1672, 
on 


teith contra Anderſon. 


8 MERCHANTS receiving damage by the ſkipper's fault, the Lords 
a ſhip, bow found each owner liable, only for the value of his ſhare of the ſhip, 
liable? and not in ſolidim. Gosford, 2oth July 1669, Learmonth contra — 
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rie. — Thereafter each owner was found liable in ſolidum for the 
damage done by the ſkipper's fault, without regard, whether each 
man's intereſt in the ſhip did extend fo far; but, as the damage claimed 
was within the value of the ſhip itſelf, there was no occaſion to deter- 
mine, whether the owners could be reached beyond the value of the 
ſhip. Stair, 11th, Gosford, 12th December _ Carnegie contra 
Napier. — The like. Stair, roth June 1680, the Anna of Chriſti- 
ana contra Captain Morton. — An owner found liable in ſolidum to 
the value of his intereſt in the ſhip, for furniſhing beſtowed upon the 
ſhip by the commiſſion of another party now bankrupt ; here no more 
was claimed than that he ſhould be found liable to the value of his inte- 
reſt, ad December 1725, M*Givan contra Blackburn, 


Two or more accepters of a bill of exchange, are liable each in 6/1» Conjant 
dum, unleſs the contrary be ſpecified. Gosford, 19th, Stair, Dirleton, bfi Hees of a 
29th, January 1675, M*Moreland contra Maxwell. Fountainhall, 
18th February 1707, Rutherford contra Donaldſon, 


Tur Lords found, That a bill of exchange being payable to two, — 
they were correi credendi, ſo that payment made to any one of them, bill base chey 
did liberate the debitor for the whole, reſerving action to the other party, action in ſoli- 
as accords, to call him who received the money to accompt for his pro- ? 

rtion of it. Fountainhall, 17th January 168 5, Robertſon contra 

orbes. 


An heir-portioner cannot be conveened by a creditor of the defunct, Heirs-porti- 
but pro rata, altho ſhe had more by her father than the debt purſued for. 8 
Spotiſwood, (Heir) Durie, 7th February 1632, Home contra Home. ly pro rata. 
—— Heirs-portioners being purſued for the father's debt, and one of 
them renouncing ; the Lords found, That the other could only be pur- 
ſued for the half, and that for the other half the creditor might lead an 
adjudication contra hereditatem jacentem. Auchinleck, (Heirs) 16th 
November 1633, contra . Harcus, (Ars) De- 
cember 1685, Oſwald contra Sommervell. — A creditor marrying 
one of the three heirs-portioners of the principal debitor, and then char- 

ing the cautioner for the debt ; the Lords found the charger no fur- 
ther bound to relieve the cautioner ſuſpender, but for his own third part, 
notwithſtanding, that if they had been executors, they might have bg 
conveened in ſolidum each of them, if their intromiſſions Pad exceeded 
the debt acclaimed. Spotiſwood, (Heir) zd July 163 5, Duncan con- 
tra Ogilvie.— One of two heirs portioners was found liable in ſolidum for 
a debt of their father's, without neceſſity of calling the other, who was 
= and non ſolvendo, and had aſſigned her ſhare to the ſiſter purſued, 
urie, 24th January 1642, Scot contra Hart. — An heir-portioner 
is liable primo loco, only for her own ſhare till the reſt of the heirs-por- 
tioners be diſcuſſed ; but the Lords determined not, whether theſe who 
were ſolvendo ſhould be liable in ſolidum, altho' the debt exceeded their 
* ms or only in valorem. Stair, Dirleton; 23d December 1665, 
urnet contra Leper.— The Lords ſuſpended a decreet in abſence, 
againſt three heirs-portioners, who were all called ; becauſe they were 
decerned in ſolidum, and not pro rata, which was pars judicis. Har- 
cus, (Airs) July 1687, Jordanhill contra Edmonſton. ---- The 
Lords reduced a ſheriff's decreet, decerning a Lady to pay a ſum con- 
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Executors 
liable in ſoli- 
dum, or only 
pro rata. 


In a proceſ; 
muſt they all 


_ — 

tained in her father's bond, on this head of injuſtice, That ſhe was but 
one of two ſiſters heirs-portioners, and yet was decerned for the whole, 
and this, altho' ſhe had the whole eſtate, the one half as heir of line, 
and the other by diſpoſition from her father, her ſiſter having only a 
bond of proviſion in fatisfaCtion of all ſhe could crave; yet it was found, 
That the ſiſter ought alſo to be called and diſcuſſed, in caſe there was 
any thing whereto ſhe might ſucceed as heir of line. Fountainhall, 2 5th 
June 1680, Brown contra Lady Ballegerno.---The Lords found heirs- 
portioners not liable in ſolidum, but if the reſt prove inſolvent and be 
diſcuſſed, and no other eſtate be condeſcended on, that then the ſhares 
of ſuch as are inſolvent do fall upon the reſt, but ſo as to extend no 
further than to their proportion and benefit of the ſucceſſion ; even as 
an executor is * in valorem inventarii, and one may be 


decerned ſo far as his ſhare reaches. Fountainhall, 2 1ſt June 1698, 
White contra Hay. 


ExXECUTORs are not liable in ſolidum to pay legacies, but pro virili, 
unleſs one has intrometted with as much. urie, _—_ (Executor) 
13th January 162 5 M*<Mitchels contra MQuharg. Durie, 12th Ju- 
ly 1626, Turnbull contra Matthewſon. One of two executors can- 
not be purſued in ſolidum for a debt of the defunct, unleſs it be alled- 
ged that he intrometted, or might have intrometted with as much as 
will fatisfy the purſuer. Auchinleck (Executor) Durie, 22d July 
1630, Salmon contra Executors of Ore. --- In an action againſt a ſur- 
viving executor, the Lords admitted this exception for the one half, viz. 
That the deceaſed executor had intrometted with the one half, and fo 
the other could not be purſued for the whole. Hope, (Executor) 20th 
February 1617, Halliday contra Halliday. Durie, 18th July 1628, 
Peacock contra Peacocks. 


WHERE one of more executors Is appointed to be intrometter, the 


concur, or have Lords found, That he may purſue as ſuch, without concourſe of the 


they action pro 
rata ? 


N 


reſt. Maitland, 16th July 1565, contra Hamilton. — Found, 
That, as one of more executors cannot be purſued without the reſt be 
called, ſo neither can he purſue; no, not for that part of a debt 
which he would get by his office, e. g. one of three cannot purſue 
for a third part. Maitland, 1ſt February 1566, Borthwick contra 
Douglas. . Found, That one of more executors cannot tranſact nor 
grant diſcharge without his colleagues. Colvil, gth December 1 575, 
Marjoribanks contra Ld. Balfour. — As an executor may be conveen- 
ed alone (where there are two or more) by the creditors for the whole 
debts, if he have intrometted with as much as will pay them ; ſo may 
yment be made to one of the whole debt, where the other executor 
= intrometted with the like value more than his own part ; and this 
was found, tho' proponed by the debitor, and not by any other of the 
executors, and the ſaid executor his diſcharge was found ſufficient to 
liberate the debitor at the hands of the reſt. Durie, 24th March 
1630, Semple contra Dobie. — Four executors being conjunctly no- 
minated, and a licence to purſue being granted to all the four without 
confirmation ; the Lords found, That one of them could not alone 
purſue a debitor, except all the reſt did either concur, or were exclud- 
ed from the office for refuſing to inſiſt. Durie, 8th March 1634, 
contra Ld. Lagg. — Four creditors of a defunct having been m_— 
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ed in the office of executry, and the debitor of one of the bonds con- 
firmed, having made partial payments to one of the executors confirm- 
ed, but within the fourth part of the bond, the ſame was objected to, 
as being more than the creditor's claim extended to. The debitor 
pleaded, That, without regard to the extent of their reſpective debts, 
executors-creditors conjoin'd in the office have an equal intereſt in the 
adminiſtration, and debitors are in ſafety to pay an equal proportion to 
each of them. It was the unanimous opinion of the court, That co- 
executors muit all concur in purſuing or diſcharging, becauſe they have 
but one office, are one body, and repreſent the delunct as one perſon, 
and therefore any one making payment to a coexecutor, without con- 
currence of the reſt, does it at his peril. It is true the danger is not 

eat, where the coexecutors are neareſt of kin, who have an equal 
intereſt, in caſe the payment does not exceed the coexecutors ſhare; 
but the caſe of coexecutors-creditors is different, a voluntary payment 
in that caſe to one will be ſuſtained or not, according as the perſon re- 
ceiving payment ſhall, in the event, be found a lawful creditor; and 
therefore it was agreed, That in this caſe the payment was not law- 
fully made. 7th November 1738, Inglis of Murdiſton contra Mirrie. 


In an action of compt and reckoning betwixt a minor and the heir Tutors and 
of one of his tutors, the purſuer having three tutors, this defender ;, em. or 
was only found liable for a third of the goods belonging to the purſu- only pro rata 
er, unleſs the purſuer would fly prove his particular intromiſſion 
with the acclaimed. Haddington, 8th January 1612, Edgar 
contra Jackſon. _—.. A minor may purſue every one of his tutors pro 
ratis portionibus, and needs not prove the particular intromiſſion, be- 
cauſe they were bound to intromet and do diligence ; but one of the 
tutors will have action againſt the others for their intromiſſions, becauſe 
ilk one of them ſhould anſwer to his colleagues for his particular in- 
tromiſſion. Haddington, 22d February 1612, Hunter contra Wilſon. 

A diſcharge granted by three or more tutors jointly, makes each of 
them liable in ſolidum to accompt for the money. Durie, 22d Febru- 
ary 1634, Davidſon contra Jack. The like, with regard to cura- 
tors. rie, 11th February 1630, Guthrie contra Guthrie. — All 
| tutors accepting are liable to the pupil in ſolidum for omiſſions as 
well as commiſſions, reſerving action to thoſe who intrometted not, for 
their relief againſt the tutor who did intromet. Gosford, zd June 
1675, Burnet contra Burnet. Falconer, gth March 1684, Lockhart 
contra Elies. Harcus, (Tutors) January 1686, Sinclair contra 
Lord Sinclair, : 


A RENOUNCIAT10N of a minor being quarrelled, that it was on- Mutt they 
ly ſubſcribed by two of her curators, there being four in all choſen, act in a body ? 
was nevertheleſs ſuſtained. Spotiſwood, (Tutor) gth February 1628, 

Chalmers contra Cuningham. ---- Three tutors being nominated con- 
junctly, in a purſuit at the inſtance of one againſt the other two, to ac- 
a_ or renounce, one of them compearing and renouncing, and the 
alledging, That the pupil was not ſufficiently authoriſed in this 
oceſs, the alledgeance was repelled, and proceſs ſuſtained, Durie, 
th March 1628, Muir and Thomſon contra Kincaid. 
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Quorum of A BoNnD having been found null, as granted a minor havin cu- 
— and cu- tors without ther conſent, this objection was xA repelled, That the 


act of curatory was null, eight being choſen, one of whom had neither 
made faith nor found caution ; notwithſtanding whereof the Lords 
found the a& of curatory complete. Hope, (Minor) 11th March 
1612, Ld. Airth contra . ---- Three tutors being equally no- 
minated by the teſtator, one dying, and another refuſing to accept, the 
Lords found, That the whole office was thereby devolved on the third 
who had accepted. Haddington, 12th December 1609, Fawſide con- 
tra Adamſon. ---- Five tutors being nominated without mentionin 
conjunctiy and ſeverally, the nomination was found effectual, tho' two 
only accepted, and they found liable for omiſſion and intromiſſion, 
Stair, 14th, Gosford, 15th February 1672, Elies contra Scot. 

A TuToRy teſtamentar expires not by the death of one, altho' 


the tutors were named conjunctly. Hope, (Executors) 23d January 


1621, Stewart contra Kirkwood, ---- A tutory teſtamentar being to 
two jointly, the death of one of them evacuates the office. Stair, Goſ- 
ford, 17th January 1671, Drummond contra Feuars of Bothkennel. 

TuToRs being nominated with a quorum, and all refuſing to ac- 
cept ſave one; yet the Lords found, with regard to a nomination of 
tutors, That neither the failing of the quorum, nor even of the fine quo 
non, is ſufficient to ſopite the nomination, ſo long as any one of the 
tutors nominate is willing to accept ; for the Lords thought the de- 
funct's inclinations were to truſt any of the perſons named rather than 
the tutors at law. Fountainhall, 22d December 1692, Wats contra 
Scrimzeour, ---- The like found, Fountainhall, 224 February 1693, 
Counteſs of Callendar contra Earl Linlithgow. ----An act of curatory, 
bearing a nomination of curators, three of whom to be a quorum, it 
was found, There could be no curators unleſs three had accepted. 
Stair, Gosford, 25th January 1672, Ramſay contra Maxwell. 

A DEeFuncT having made a nomination of tutors to his ſon, with 
a blank for the quorum, and his Lady and another friend fine quibus 


non; but that friend dying, and his Lady remarrying, and no quorum 


filled up, which made the reſt ſcruple to act, alledging, That the no- 
mination was fallen ; and they therefore having raiſed proceſs in the 
pupil's name againſt themſelves, craving, That they might be decerned 
to act, the Lords found the tutory null, the two fine quibus non ha- 
ving now failed. Fountainhall, iſt February 1688, Marquis of Mon- 
troſe contra his tutors. In a purſuit at the inſtance of tutors againſt 
a debitor of their pupil, the father having named three or four, and 
the relict fine qua non, and declared any two a quorum, ſhe always be- 
ing one; and ſhe thereafter remarrying, the Lords found the tutory null, 
and that the debitor could not fafely pay till the children were autho- 
riſed either by the neareſt agnate ſerving tutor in law, or by ſome o- 
ther taking a gift of tutory dative. Fountainhall, 24th June 1703, 
Aikenheads contra Durham. A man ſettling his effects upon his 
eldeſt ſon an infant, did in the ſame deed appoint his wife and fix other 
perſons to be his ſon's tutors and curators, the major part of the fore- 
named perſons accepting, and being in life, to be a quorum, his ſaid 
ſpouſe being always one and ſine qua non, and intrufted with the per- 
ſon of his ſaid ſon during his minority; with power to her allenarly to 
nominate a F who ſhall have the ſole intromiſſion. The whole 
tutors ſave the wife refuſed to accept; upon which head it was * 
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That the ſaid nomination of the tutors was void, and that there was 
acceſs for the ſervice of a tutor of law. 14th February 173 5, Blair 
contra Ramſay. — A woman veſtita viro being named tutrix fine 
qua non, of which office ſhe is incapable while her huſband is alive, 
the queſtion occurred, if this behoved to ſuſpend the whole opera- 
tion of the tutory, or if the reſt in the mean time could a& without 
her. Debated but not determined, betwixt the Earl of Weemyſs and 
the tutors of Mr. Francis Charteris, December 1733. 


Some Gentlemen of a county having ſubſcribed a commiſſion to a 4e denten. 

party to appear for them before the barons of exchequer, and negoti- H & 
ate ſome matters that concerned the intereſt of the county, and upon — * 
the mandatar's neglect, another party ſtepping in and negotiating the 
matter ſucceſsfully, this negotiorum geſtor was found entitled to be re- 
founded of his expences in ſolidum againſt the Gentlemen who ſubſcri- 
bed the commiſſion. February 1726, Anderſon contra Sinclair. 
—— An agent employed jointly by ſeveral perſons to carry on a proceſs 
for their common hee? was found to have action againſt each of his 
employers in ſolidum ; for as the agent would have been liable to each 
in ſolidum for any miſmanagement of the proceſs directa mandati acti- 
one, they ought to be liable to him in the ſame manner contraria acti- 
one. February 1730, Chalmers contra Ogilvie. — Several he- 
retors in a ſhire having agreed with a workman to build a bridge over 
a certain river, for w ich they were to pay him L. 150 Sterling; in 
an action for payment of this ſum againſt one of the covenanters, the 
defender was found liable in ſolidum, reſerving to him to operate his 
relief from the other heretors. 21ſt November 1730, French contra 
Earl of Galloway. 


A Dor x for a Lady having cauſed antedate an execution of an e- Delinquenes 
dict for confirming her executrix, and ſhe having made uſe thereof, — in ſoli- 
the Lords found them both thereby liable to the party injured in his 
damages conjunctly and ſeverally. Bruce's MS, 13th June 1716, Su- 
therland contra Wiſeman. — The Lords both ſuſtained proceſs againſt 
the heir, who was conveened for the terce uplifted by him, and alſo a- 
gainſt the tenants who were conveened for payment of the ſame duty, 
and that in ſolidum againſt both. Durie, 13th February 1628, Lady 
Dunfermline contra her ſon. 


| 
| 
þ 


L1T1SCONTESTATION being made againſt a number of perſons wrongous 
in a ſpuilzie, and the intromiſſion of them all being proved, the quan- intromerrers, 
tity was found to divide among them, and to have execution againſt 
each pro rata; but one of them having deceaſed after litiſconteſtation, 
the reſt were found liable alſo for his proportion. Haddington, 2d 
December 1609, contra Ld. Cowgrain. — In wrongous intro- 
miſſion each intrometter is not liable in ſolidum, but a joint intromiſ- 

ſion proved againſt many does infer againſt each of them an equal ſhare, 
unleſs it be proved againſt any of them that they intrometted with a 
greater ſhare ; but there is no neceſſity to prove againſt each of them 
the particular quantity of their intromiſſion. Stair, Dirleton, 17th 
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January 1668, Strachan contra Moriſon. — Tho' ſpuilziers purſued 
within three years are liable in ſolidum, yet after three years being re- 
ſtricted to ſimple intromiſſion, and a promiſcuous intromiſſion of ma- 
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ny being proved, they are all decerned equally pro rata, unleſs the de- 
fender or purſuer prove that ſuch an one's intromiſſion was Jeſs or more 
than others. Harcus, (Spui lxie) January 1687, Captain Stra- 
chan contra Moriſon. — In a queſtion whether theſe accomplices 
who had aſſiſted a tenant to carry his goods and corns off the ground 
to the prejudice of his maſter's hypotheck, ſhould be liable in dun, 
or only pro rata for the damage, where no violence was uſed in the 
away taking; the Lords conſidering the intromiſſion to be unwarrant- 
able; and that, tho they were not ſharers in the benefit, yet that it 
was a delinquency in 105 genere mali exempli, and, if allowed, would 
encourage tenants to help their neighbours in defrauding their maſters, 
by clandeſtinely conveying their goods and corns off the ground; 
therefore in this circumſtantiate caſe, their Lordſhips found all the aſ- 


ſiſtants liable in ſolidum. Fountainhall, 18th November 1704, Lord 
Salton contra Club. | | n 


Magiſtrates Fouxp, That a prifoner having eſcaped out of ward, one of the 


who ſuffer a 


priſoner to 
eſcape, 


bailies could not be conveened for damages, except the whole bailies 
and council, were called ; but found that part of the libel relevant, 
which bore that he was ſet at liberty by command of the faid bailie, 
who therefore ought to be conveened ch propriam culpam. Hope, (De 
actionibus in faftum) 12th January 1615, Gray contra Malice. Had- 
dington, 7th December 1609, Craig contra Shearer. --- The like. 
Durie, penult. January 1627, Ker contra Bailies of Jedburgh, --- Al- 
tho' a priſoner er one magiſtrate's fault only, yet all are liable, 
reſerving to them their relief againſt him, or againſt the town, if he 
be inſolvent. Durie, 14th, Auchinleck, (Caution) 14th November 
1634, Brown contra Town of Inverneſs. ---- One of the magiſtrates 
of a town, who himſelf, upon the creditor's char ing, had impriſoned a 
rebel, being dead after the rebel's eſcape out of priſon, the Lords ſu- 
ſtained. action againſt the other magiſtrates ſurviving, conjunctly and ſe- 
verally, and that without any neceſſity of purſuing the repreſentatives 
of the deceaſed, Durie, 24th January 1642, Smith contra Willi- 
amſon. | _ Y 7 


Upon a de. He1R andexecutor ſuedand held as confeſſed, and decerned to pay the 


creet againſt 
ſeverals, if 


| each may 2 were found liable each for the half only, tho they were liable to have 
c arge Fo- 


lidum ? 


debt, without adding inthe ſummons or derreet, ſeverally or in ſolidum, 


been ſued and decerned for the whole. Durie, 28th February 1626, 

contra Douglas. Altho' where two executors are decerned to pa 
to a creditor, he may ſeek execution againſt any one in ſolidum, if his 
intromiſſion amount to as much as will pay the debt; yet this was not 
ſuſtained againſt one of two intrometters ; for the Lords found, That 
the ſum ought to divide, tho', if the purſuer had inſiſted, the decreet 
would have been given againſt them in ſolidum. Durie, 16th Novem- 
ber 1626, Chalmers contra Marſhal.— Found, That tutors were 
liable to their pupil conjunctly and ſeverally, altho the decreet was 
pronounced againſt them only conjunctly, and not againſt them and 
every one of them. Spotiſwood, (Tutor) Auchinleck, (Tutor) Du- 
rie, 9th December 1628, Sutor contra Watſon. — The Captain and 
owners of a privateer being decerned, but not conjunctly and ſeverally, 
to reſtore a ſhip and loading that they had ſeiſed fine culpa, upon ſuf- 
ficient, ground of ſuſpicion, one being charged for the whole price, ſuſ- 


pended 


by 
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nded; the Lords found him liable zz ſelidum, for the decreet be- 
3 to be underſtood ſecundum naturam negotii; and here the de- 
fenders were naturally liable in ſolidum, both as exercitores, and as be- 
ing liable in a factum indivifibile. Stair, Dirleton, gth February 1675, 
Praris contra Martin. A decreet, ordaining two perſons to pay a 
certain ſum libelled, was ſuſtained to bind them conjunctly and ſeve- 
rally, altho' the decerniture did not expreſs it, becauſe the libel in the 
preamble bore, That they were bound conjunctly and ſeverally, which 
the Lords found ought to regulate the decerniture. Auchinleck, (De- 
creet) ad February 1630, Ker contra Lempitlaw, . 


Two executors confirmed having obtained decreet againſt a debitor, Two credi. 
decerning him to pay to them, but not conjunctly and ſeverally, each in . ele 
of them can only diſcharge his own half, fo that one of their diſcharges, they can 
upon payment of the whole, was only ſuſtained for his own half. — 1 1 
Durie, Auchinleck, Spotiſwood, (Executor) 17th March 1630, Semple pro rata ! 
contra M*Neith. "Ft ul od 


Found, That when divers perſons are conſtituted ſheriffs in that gwerum of 
part by the Lords, no ſentence can be pronounced by them unleſs judges. 
they be all preſent. Balfour, (Judge) 1oth July 1558, Henriſon 
contra Fiddes. ; £6621 | yu, 


A MATTER ſubmitted to a certain number of men, was eſteemed of arbitery, 
to be referred to them conjunctly, unleſs it were otherwiſe expreſly 
provided. Haddington, th June 1605, Sutherland contra Torie. 
A decteet-arbitral was found null, for this reaſon, That it was referred 
to four arbiters, (each party having named two) who, in caſe of diſcre- 
ncy, were to chooſe an overſman, and yet'the'decreet was given on- 
y by two, who took on them to nominate an overſman, the other 
two diſſenting, altho' one of theſe two was the purſuer's own arbiter, 
Fountainhall, 18th November 1696, Watſon contra Miln. 


Fou auditors being nominated, two by each party, and authoriſed of auditors, 
by the Lords to audite compts, and report, the commiſſion not bearing 
to them conjunctly, and three. only ſubſcribing the report, this was 
found ſufficient, Durie, roth January 1624, M Math contra Poure. 


A LE6acy left. to children, to be employed for their behoof, at Ofcrultees; 
the ſight of ſeveral perſons, and it being accordingly employed by the 
advice and conſent of them all ſave one, the Lords, in a proceſs at the 
inſtance of the legatars againſt the executor, found, That it was not 
employed as it ſhould have been for want of that one's' conſent (he be- 
ing abſent at the employing) and therefore decerned in favours of the 
children. Spotiſwood, (Legacy) 13th February 1624, Hunter contra 
Executors of M*Michal. ---- A man having left 2500 merks to 
his children, with a power to four friends, named in the deed, to 
divide the fame, as they ſhould: ſee cauſe, among the children; 
the Lords found, That one of the four friends being dead, the divi- 
ſion made by the three ſurviving could not ſubſiſt, but that each muſt 
draw an equal ſhare, as if the nomination had not been made; and 
when it was urged, That in a tutory the death of one does not e- 
vacuate the nomination ; it was anſwered, There is a difference be- 

5 E 2 twixt 
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Spuilzie 


twixt a truſt of a current adminiſtration, which implies a tract of 
time, and a truſt to do one ſingle act; in which laſt, as time is not 
implied, there is no preſumption the granter had the death of any of 
the nominees in view, or intended that, by the death of one, his truſt 
ſhould acreſce to the ſurvivers, unleſs where the deed bears a power 
to any of the perſons named or eſtabliſhes a quorum. Fountainhall, 
Toth Feb 1693, Moir contra Grier. — There being a ſubmiſ- 
fion to three friends, that when they found the father was in need, the 
ſon ſhould pay him ſuch a yearly ſum ; the Lords in re tam favorabili 
ſuſtained a declaration emitted by two of the friends, without the third, 
to — the aliment. Fountainhall, 27th July 1694, Riddel con- 
tra Riddel. 


Taz mortification of an hoſpital, carrying a power to three perſons 


named, or any two of them, to adminiſter and manage, and now two 


of the three being dead; the Lords found the adminiſtration of the ho- 
= to be like a tutory, and that it accreſced to the ſurviver by the 


of the other two adminiſtrators, notwithſtanding the ſaid words 


of the mortification, and found, That after the third ſhould alſo de- 


ceaſe, the nomination belonged to the heirs of the mortifier ; but be- 
cauſe, in the preſent caſe, the mortifier was a baſtard, and ſo had no 
heirs, that here it belonged to the King as ultimus heres, Fountain- 


hall, 15th July 1680, the Hoſpital of Largo contra the Earl of Weemyſs. 


4 —— A Couuiss ox being granted Dy the Lords to two perſons, jointly, 


to take a party's oath, the commiſſion was ſuſtained, the oath being 
clear, and nothing being objected that could have been further interro- 
gated, tho' it was taken but by the one commiſſioner, the other being 
abſent, Stair, 13th January 1672, Strachan contra Ld. Tolquhoun. 


SPUILZIE. 


What under- HE Lords refuſed to ſuſtain action of ſpuilzie where the goods 


ſtood to be - 
ſpuilzie. 


were libelled to have been in the defender's own houſe, and 
conſequently diſpoſſeſſion not alledged, altho they belonged to the pur- 
ſuer, but found, That the purſuer could only infiſt for reſtitution and de- 
livery of the goods. Durie, 8th July 1628, Aliſon contra Trail. — 
A liferenter in poſſeſſion cannot be purſued in an action of ſpuilzie for 
cutting of wed. but only for wrongous intromiſſion, & ad verum in- 
tereſſe actoris. Colvil, April 1581, Drummond contra Forreſt, --- 
A party finding another winnowing corn upon his ground, and having 
thereupon thrown the corn out of the ſacks amongſt the ſand, but ta- 
king nothing away ; the Lords found this a wrong, but no ſpuilzie. 
Sinclair, 24th March 1541, Miller contra Ld. Cullarny, -— Eating 
up growing corn upon ground that had been commonty, but peace- 
ably poſſeſſed by another as his * wat only for two years, was found 
relevant to infer a ſpuilzie. itand, _ 1567, Ld. Cultmalindie 


contra Lord Oliphant. ---- It was found a ſpuilzie in a magiſtrate to 
lock up a ſhop, by an application of the ſhopkeeper's creditors, with- 
21. or oy a 
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out calling the party principally concerned. 2 5th February 1730, 
Allardice contra Maxwell. | 

Founp, That it was a relevant exception againſt a ſpuilzie; that 
the defender was in poſſeſſion, and the purſuer having rei manu en- 
tred thereto, the ſaid defender expelled him incontinenter. Sinclair, 
22d March 1541, Halyburton contra Rutherford. ----But the contra- 
ry was found when it was ex intervallo. Sinclair, March 1 541, 
Douglas contra Boig. 


Found it ſufficient in a _ to prove poſſeſſion in general, altho' What title 

the manner and quality of the poſſeſſion be not libelled. Balfour, edu gi. 

(Libel) Sinclair, 6th March 1543, Dundaſs contra Hog. ---- In a- on of ſpuilzie, 
ctions of ſpuilzie and ejection, the Lords found, That poſſeſſion and 
violent ejection ought to be libelled, and that it is not requiſite to libel 
any title; but if the purſuer does libel a title with his poſſeſſion, it was 
found not neceſſary to prove the ſame, but barely to ſhew it, quid te- 
netur eo caſu oftendere, ſed non probare. Balfour, (Libel) 22d March 
1548, Montgomery contra Hamilton. ---- The like. Sinclair, 24th 
ovember 1541, Ogilvie contra Ld. Reſtalrig. Colvil, March 
1581, Ld. Godyeard contra Young.---An executor may purſue a ſpuilzie 
of the defun's goods, altho' ſpuilzied before confirmation of the te- 
ſtament, and therefore before the executor obtained poſſeſſion, Ni- 
colſon, (Spuilzie) 14th July 1619, Douglas contra M*Cubin. ----- 
Action of ſpuilzie of corns was ſuſtained at the inſtance of the relict of 
a tenant, who died after the corns were ſeparated, againſt the maſter, 
and that without neceſſity of confirmation, altho' it was alledged, That 
the corns would belong to the executors, who would be anſwerable to 
the defender for the farms ; but this was ſo decided in reſpect of the 
relict's poſſeſſion, libelled continually to the time of the ſpuilzie. Du- 
rie, 26th July 1626, Ruſſel contra Ld. Kerſe. — A man being in 
poſſeſſion of any part of teinds by virtue of a title that he has to the 
whole ; the Lords found, That he may purſue a ſpuilzie of the whole, 
becauſe, in this caſe, poſſeſſion of a part infers the poſſeſſion of the 
whole. Balfour, (Spuilgie) 2 an agg 1549, Ld. Merchiſton con- 
tra Napier. — In a ſpuilzie of tiends this alledgeance was not reſpected, 
That che brocard holds only where there is ſpolium ejuſdem corporis, 
which was before poſſeſſed by him who ſeeks reſtitution, which was 
not the caſe here, where the purſuer's poſſeſſion of other crops cannot 
infer that ſhe was poſſeſſor of this crop libelled, whereof ſhe never 


had poſſeſſion. Durie, 7th July 1629, Lady Renton contra her Son. 


ALTHo' a maſter may purſue a ſpuilzie, in his own name, of goods To whom 
taken wrongouſly from his tenant, where the tenant only poſſeſſes in dun een 
the maſter's name ; yet, if the goods ſpuilzied were given by the ma- F 
ſter to his tenant in ſteilbow, whereby they entirely become the tenant's 
ponies the Lords found, That the action of ſpuilzie is competent 
to the tenant allenarly, Sinclair, Balfour, ( Spuileie ) 19th February 
1549, Ld. Durie contra Duddingſton, 


| Tue Lords found, That a juſt title acquired after the ſpuilzie, does Spoliatus an- 
not liberate the defender retro ” wa the date of his title. Sinclair, roth e135 _ 
February 1541, Sommervell contra Hamilton. — In an action of 


ſpuilzie, the Lords refuſed to admit a third party, offering to compear 
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againſt the a- 


offering back 
the goods de 


for his intereſt, and to diſpute both poſſeſſion and property, quia 
liatus ante omnia reſtituendus et. Sinclair, Balfour, (Spuilzie) 12th 
February 1 $41» Town of Kelſo contra Town of Selkirk, ---- The 
| brocard, ſpolratus ante omnia reſtituendus eſt, does not hinder the defender 
to inſiſt in a reduction of the decreet of ſpuilzie, altho' he has not ob- 
tempered the fame, and that the brocard only takes place quando agi- 
tur de 8 ret ſpoliate, vel de alia re, agends principaliter, at 
non quando agitur per viam reduttionis ad retractandam ſententiam 
Super ſpolio contra aliquem latam. Balfour, (Spuilzie) gth March 
1541, Halyburton contra Rutherford.---In a ſpuilzie of teinds, found, 
That altho the purſuer's title had not been good, but that the defender's 
had been better; yet ſhe had good ground to purſue this action, quia 
Jpoliatus ante omnia reſtituendus eſt. Durie, 7th July 1629, Lady 
Renton contra her Son. Spoliatus ante omnia reſtituendus eſt. Stair, 
5th January 1669, Yeoman contra Oliphant. 


Found, That it was not ſufficient to offer back a ſpuilzied horſe 
after the defender was ſummoned, except he had been in as good caſe 
as at the time of ſpoliation, and that the offer had been within 48 hours. 
Colvil, Allan contra Forreſter.— A man may be purſued for 
ſpuilzie of all the goods away taken, tho' he offered back a part there- 
of. Balfour, (Spuilzie) 24th March 1541, Millar contra Ld. Cullair- 
ny. Reſtitution of ſpuilzied goods, tho' made after the elapſe of 
21 days, was found ſufficient to elide an action of ſpuilzie. Balfour, 
(Spurlzie) 16th July 1532, Rollock contra Stirling. — An exception 
of an offer of the horſe, within four or five days after the ſpoliation, 
with the expences, found not ſufficient to elide the ſpuilzie, ſpecially 
the brother of the defender taking away the horſe, and detaining him 
at his pleaſure immediately after the offer. Haddington, 12th January 
I610, contra Forreſter. --- Reſtitution, tho' within an hour after 
committing the ſpuilzie, 'was found not relevant, unleſs it had been 
made cum omni cauſa ; and therefore reſtitution of goods, after deteri- 
ration, was found no reſtitution. Nicolſon, (Spuilgie) 23d February 
1611, Knows contra Learmonth. --- Unleſs the deterioration had hap- 
ned caſu fortuito, which would have fallen out altho' the goods 
d not been poinded. Nicolſon, (Spuilgie) 3d March 1624, Leſlies 
contra Inglis --- The Lords found an exception of reſtitution of ſpuil- 
zied goods within 4.8 hours, and the purſuer's receiving them back, re- 
levant to elide the action of ſpuilzie. Nicolſon, (Spuilgie) 24th March 
1624, Syme contra Ambroſe. — A meſſenger having poinded 
wrongouſly, it was found no defence, That the proprietar did re-ap- 
prehend the ſame, ſeeing his poſſeſſion was but momentaneous, the cre- 
ditor, at whoſe inſtance the poinding was, having taken the ſame back 
again in virtue of the poinding. Durie, gth November 1630, Brown 
contra Lamb. — This exception in an action of ſpuilzie was repelled, 
viz. That the purſuer, ſix days after the away taking of the goods, took 
de For waa back again. Colvil, 2 1ſt April 1575, Dunbar contre 
Crawford. | 


20h, Colour=- A PERSON being the King's donatar, and intrometting with eſcheat 
able =o goods brevi manu without declarator, this was found ſufficient to libe- 


rate him a ſþo/zo. Sinclair, contra . — In caſe of 
ſpuilzie of real evidents, ſuch as infeftments, &c. the Lords * — 


Spuilzie. 


That the libel being proved, the purſuer ought to have his oath in li- 
tem, as in other caſes, altho' the defender had this colour, That he in- 
trometted by virtue of a gift of the purſuer's eſcheat. Colvil, 

July 1583, Ld. Balmanno contra Ld. Balyaird. — The like. Colvil, 
4th December 1576, Ld. Kelwood contra Earl of Caſſils.— A do- 
natar intrometting with goods in the cuſtody of the rebel's relict, be- 
fore it was proved in judgment that they belonged to the defun& the 
time of his deceaſe, was found liable in ſpuilzie. Colvil, /t. Novem- 
ber 1575, Muirhead contra Lowſon. — The Lords decerned a man 
in a Falze of a deceaſed baſtard goods, who was rehabilitated by the 
King, altho' he had a fitulus coloratus, viz. a gift of baſtardy from 
his Majeſty, with a letter from him to the ſheriff to poſſeſs him. Sin- 
clair, 12th February 1543, Baſtard's executors contra Douglas. 
After decreet for a debt, obtained, and the debt thereupon paid, the 
creditor taking out a precept of arreſtment and poinding ; and having 
accordingly poinded, was found liable in a ſpuilzie, notwithſtanding 
of the coloratus titulus of the _ of a judge. Sinclair, 26th Fe- 
bruary 1543, Wauchop contra wick. An alledgeance of law- 
ful poinding by the relict for her debt, (ſhe having right to the third, 
which far exceeded the value of the goods poinded) did not elide the 
ſpuilzie purſued againſt her by the executor. Nicolſon, (Spuilgie) 
14th July 1619, Douglas contra M Cubin.— A party having taken 
a horſe coming home with meal from ariother mill than his own, to 
which the owner of the horſe was thirled, and in an action of ſpuilzie 
defending himſelf with the book of Majeſty, and the cuſtom of that 
country, viz. Athole ; the Lords ſuſtained the — to liberate 
from ſpuilzie, but not from reſtitution of the horſe. Durie, 14th 
March 163 5, M*Kay contra Menzies. — One being purſued for the 


ſpuilzie of a horſe and a load of corn, alledged, That the horſe (which 


belonged to the miller of a mill without the barony) was law fully ſei- 
ſed and detained as eſcheat, conform to the ſtatute King William cap. 
9. for carrying the defender's tenants corn out of his barony to another 
mill ; anſwered, The ſtatute is now gone indeſuetude. The Lords found 
the defender liable for reſtitution of the horſe in ns quo, but refuſed 
to find him guilty of any ſpuilzie, in reſpect of the colourable pretext 
he had for ſeiſing and detaining the horſe upon the ſaid ſtatute. Harcus, 
(Spuilzie) November, Falconer, iſt December 1683, Thin 
contra Scot of Langſhaw. -— The Lords refuſed to ſuſtain this defence 
in a ſpuilzie, viz. That there was an immemorial cuſtom of poinding 
brevi manu, for the nonperformance of ſervices to the poſſeſſors of a 
2 tenement, labouring their grounds, and ſhearing their 
corns, whoſe infeftments bore ſervices uſed and wont. Forbes's MS, 
19th wt; 1714, Brodie contra Watſon. — The meſſenger be- 
ing conveened in a ſpuilzie as one of the ſpuilziers ; the Lords found 
the alledgeance proponed for him relevant, to liberate him both from 
the ſpuilzie, and wrongous intromiſſion, viz. That he poinded by vir- 
tue of the Lords letters, directed for poinding the Ru ary goods for 
the debts therein contained, altho' he decreet, whereupon poinding 
was raiſed, was not given againſt the purſuer, for it was not his fault 
that the letters were wrong directed; and as he had no opportunity to 


ſee the decreet, ſo it was not his part to call for it, or ſearch the ſame. | 


Durie, 4th March 1628, Scot contra Banks. _— A general diſpoſition 
for relief of cautionry, which is not a title, brevi manu to apprehend 
5 F 2 poſſeſſion 
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| poſſeſſion of the goods remaining with the diſponer, tho” it may be the 
_ 
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foundation of an action; was found ſufficient ad vitandum ſpolium, un- 

1 leſs the diſponee had intrometted by violence, being reſiſted by force. 

| | Stair, zoth January 1662, Irvine contra M*Artny. — Tho' an inhi- 

1 bition of teinds, without a ſentence following thereon, is no ſufficient 

| i | title for drawing the teinds zpſa corpora, yet it was found a colourable 

4 title to bar a ſpuilzie ; and therefore the proceſs was only ſuſtained for 

wrongous intromiſſion. Stair, 27th January 1665, Ld. Bearford con- 

tra Lord Kingſton. —A perſon upon a decreet of a Highland circuit, 

having immediately poinded, tho' the decreet carried a warrant firſt 

to charge, but without naming on what number of days ; in a proceſs 

of ſpuilzie raiſed on this account, the Lords found, That tho' the de- 

creet was iniquous, yet it was warrant enough to aſſoilzie from a ſpuil- 

zie; but declared it to be wrongous intromiſſion in order to reſtitution. 

Fountainhall, 19th February 1702, Sinclair contra Dunbar, — In a 

bond of relief, granted to a cautioner, there was a clauſe obliging the 

principal debitor to relieve his cautioner, and for that effect to pay the 

money, not to the cautioner, but to the creditor, betwixt and a certain 

term ; after elapſing of the term, the cautioner regiſtred his bond of re- 

lief, and obtained a precept of poinding from the bailies of Edinburgh, 

which he put in execution ; upon this poinding unwarrantable, in re- 

ſpe& the obligation to pay was conceived in favours of the creditor,not of 

e cautioner, the common debitor intented an action of ſpuilzie, and 

the queſtion was, whether the precept of poinding was not a colourable 

title to defend from the penal conſequences of the action. This deba- 

ted but not finally determined, ebruary 1732, Shaw contra Gray. 

2tio, Com- No day was allowed a defender in a ſpuilzie to call his warrant, be- 

yung 67 cauſe wrong has none. Sinclair, 25th June 1 43. Tennant contra 

— * Crichton. — But a defender was allowed to call his warrant in a ſpuil- 

zie of teinds, where he had a tack and was in poſſeſſion. Sinclair, 

13th March 1541, Greenwallis contra Lawſon. — Found, That nei- 

ther the King's private letter, nor even a commiſſion from the privy 

council can warrant a ſpuilzie. Colvil, April 1586, Lady 

| Mar contra Earl Glencairn, — A man being purſued for ſpuilzie of 

| teinds, becauſe, he being a youth in his father's houſe, had led his fa- 

| ther's corns unteinded into the barn-yard, his excuſe ſuper neceſſitate 

parendi was not admitted, but the Lords declared, that they would 

give the better attendance to the probation, and reſerve the modifica- 

tion to themſelves. Haddington, 10th December 1608, Glen contra 
Seton. | 


VIOLENT profits in a ſpuilzie. See Violent profits. 


SPUILZIE after three years reſtricted to wrongous intromiſſi- 
on. See Preſcription. 


— 


ST EIL BO W. 


HE Lords, in an action of ſpuilzie of cattle, were of opinion, 


Whether the - g 
property of altho it paſt not into an interlocutor, That ſteilbow goods be- 
the maſter or. 


tenant? ing delivered by the maſter to his tenant at ſetting the room, 3 of be 
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poinded for the tenant's debt, and that the maſter would have only 
action againſt the tenant for the ſteilbow at the time appointed for re- 
delivery thereof, in reſpect that the ſaid goods became really the te- 
nant's own, ſeeing every year they werechanged, and the firſt of them that 
were delivered by the maſter to the tenant, could not probably be extent, 
in reſpect of the alteration by the courſe of years, which alteration made 
them abſolutely the tenant's own, and therefore ſubject to his debt. Durie, 
24th November 1 624, Turnbull contra Ker. Vet goods ſet in ſteilbow 
to a tenant fall not under his eſcheat, but under the 2 Haddington, 
4th November 1609, Boyd contra Ruſſel. — And goods given in ſteilbow 
to a tenant, to be returned by him at the iſh of his tack, were found 
to fall under the heretor's eſcheat, and to pertain to the donatar, and 
not to the heirs or executors of the rebel, tho' he deceaſed before the 
iſh of the tack, Auchinleck, (Eſcheat) Durie, 6th December 1628, 
Lawſon contra Lady Boghall. — But where a tenant had no tack, the 
Lords ordained him in ſuch a proceſs to deliver the ſteilbow goods to 
the donatar betwixt and Whitſunday next after the purſuit. And this, 
notwithſtanding it was alledged, That as the heretor could not remove 
him without a lawful previous warning, ſo no more could the donatar 
who was come in his place, eſpecially the goods being the means where- 
by he laboured, and were pars fundi, for they found, That it was in 
the tenant's option, either to leave the room after Whitſunday, or to 
remain in the ſame till he were warned by one having right to the land, 
which a naked donatar to the ſingle eſcheat could not do. Durie, 
18th July 1637, Viſcount Belhaven contra Lady Luſs. 


Tur Lords found that ſteilbow goods belong to a man's executors, Whether ic 
and not to the heir, altho it was alledged, That they were pars fundi, fei ar — 
& cedunt cum fundo fundi proprietario, as inſtrumenta fund: ; and tor} 
this was found in conſequence of the two above deciſions, whereby 
they are found to belong to the donatar of the ſingle eſcheat. Durie, 
4th December 1638, Lady Weſtmorland contra Lady Home. Du- 


rie, 28th January 1642, Dundaſs contra Brown. 


1 
TIPEND is debitum decimarum, a burden upon the teind, and Debitum de- 
a miniſter may take himſelf to any of the heretors, in ſo far as he“. 
has teind, without prejudice of that heretor's relief againſt the other 
heretors. Stair, 8 3d December 1664, Hutchiſon contra 
Earl Caſſils. Durie, 6th July 1625, Morton contra Scot. Spotiſwood, 
(Kirk-patrimony) Durie, 2 1ſt March 1633, Keith contra Gray and 
Carmichael. — The Lords found, That where miniſters purſue for a 
locality, before the commiſſion for plantation of kirks, the patron may 
lake an allocation, but that, in a proceſs before the ſeſſion, it was not 
receivable, but that the miniſter might diſtreſs any to the value of their 
teinds, until his ſtipend were ſettled. Fountainhall, 26th February 
1696, Coupar contra Earl of Roxburgh. — A creditor having poinded 
corns ſtanding in the ſtoucks, and carried a rip of them to the mercat- 
croſs, which was all he could do in that caſe, and the miniſter for his 


ſtipend, and ſome preceeding reſts, poinding the ſame corns before they 
Vor, II. 5G were 


1 Stipend. 


were threſhed, and carrying away as much as would anſwer to the teinds, 
the Lords found, That the miniſter had committed no ſpuilzie, but that he 
had right to retain, in ſo far as extended to the common debitor's proporti 

| ;  ofayear's ſtipend, but not for any bygones, and that he muſt reſtore the ſu- 
q perplus. Fountainhall, 22d December 1698, Cathcart contra Paton. 


1, Saale que. Ax intrometter with teinds will be found liable to pay the miniſtet his 
4 wetter liable, Modified ſtipend in ſolidum, for the whole quantity of his intromiſſion, 
| if it extend to ſo much as will pay the miniſter's ſtipend, notwithſtandin 
bi that the reſt of the pariſh had intrometted alſo, and the ſuſpender had 
no relief to get, but from the granter of his tack, who was a dyvour. 
Haddington, 2oth June 1623, Balfour contra Ker, — A miniſter, 
conform to his right, purſuing the pariſh for their reſpective proporti- 
ons of their teinds, and one of them ſuſpending, upon this reaſon, that 
he had only taken the graſs of a room from the heretor for ſum- 
mer paſturage of ſome goods, and had paid the duty before the charge 
given by the miniſter ; the Lords found, in this caſe, that altho the he- 
retor had right to the teinds of the lands, both great and ſmall, yet the 
miniſter might ſtill ſeek payment of that proportion laid upon the 
teinds of the lands from the ſuſpender, ſceing the teinds and intro- 
metters therewith, were, by decreet, ſubject to the miniſter, he proving 
that the ſuſpender poſſeſſed the lands the year controyerted, and that 
the ſmall teinds of the goods which he paſtured thereon, extended that 

ear to as much as the ſum wherewith he was charged, becauſe he had 

is relief againſt, the heretor, the payment to whom was found not to 
relieve himſelf againſt the miniſter's charge. Durie, 19th February 
1629, Kirk contra Gilchriſt, — A merchant having bought an heri- 
tor's crop ipſa corpora, before the teind was drawn, was found liable 
for the ſtipend as intrometter with the teind, tho' he alledged, that he 
made bona fide payment to the heretor, of the full price. Stair, 24th 
June 1662, Vernor contra Allan. | 


80 far ache AN appriſer, who only had poſſeſſed one of the rooms appriſed, 
does intromer. leaving the other for the common debitor, who was neceſſitous, being 
purſued by the miniſter for the ſtipend out of both ; the Lords, how- 
ever this might militate againſt the appriſer, that he ſuffered the com- 
mon debitor to uplift part of the rents, if a cocreditor were purſuing 
him to accompt ; yet they conſidered, That miniſters had action againſt 
none but intrometters with the teinds, therefore they ſuſtained the 
defence, and found him liable only for what he poſſeſſed. Fountain- 
hall, 7th July 1697, Malcom contra Irvine. N. B. It had been found, 
That a compriſer of a right to teinds, tho' never entring into poſſeſſion, 
was liable to the miniſter for his ſtipend. Haddington, 2oth Decem- 
ber 1622, Miniſter of Crailling contra Ker. 


Scipend not STIPEND is not debitum funds, and the heretor is not liable as long 
debitum fund. as there is a liferenter who intromets with the whole rents. Stair, 
24th June 1663, Menzies contra Ld. of Glentorchy. | 


Is the her- WHETHER the heretor, upon whoſe land the ſtipend is localled, 
ror Hiable for is directly liable to the miniſter, or only in caſe he intromet with the 
Ripend, tho teinds, diſputed. Home, June 1726, Miniſter of Kirkbean 
N æ ́—ukꝛ˙ ! eee oh 
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Subſtitute and conditional Inſtitute. 


Foun, That a miniſter being preſented by a patron, but not hav- 


ing obtained collation and inſtitution, the ſtipend does not belong oy by 


him, but may be diſpoſed of as a vacant ſtipend. Haddington, 7th 
November 1611, Thomſon contra Viſcount Haddington, ---- The 
Lords found, That the preſentation of an actual miniſter before the 
term, gave not a complete right to the ſtipend, unleſs there had been a 
warrant for his tranſportation. Dirleton, 12th December 1676, Col- 
lege of Glaſgow contra Pariſhioners of Jedburgh. 


STIPEND at what terms due? See Term legal and conventional, 


Subſtitute and conditional Inſtitute 
A BOND being granted to a man, and, failing of him by deceaſe, 
to another, it was the old opinion, That if the firſt outlive the 
term of payment, the ſum will not belong to the perſon named in the 
ſecond place, being conſidered not as a proper ſubſtitute, but as a con- 
ditional inſtitute only, and therefote that the executors of 'the' inſtitute 
will take it. Haddington, 2oth July 1609, Cowſland contra Laing. 
Durie, 22d February 1623, Leitch contra Ld. Balnamoon. — But 
the , contrary is now eſtabliſhed. Durie, 18th January 1625, Watt 
contra Dobie. Durie, 26th June 1634, Keith contra Innes, _—- A 
defunct in his teſtament named his daughter his executrix and univer- 
fal legatrix, and, failing of her by deceaſe, David Chriſty ; the daugh- 
ter having died, after being confirmed, and obtaining ſentences for the 
defunct's moveables; in a competition betwixt her neareft of kin and 
the ſaid David Chriſty, the queſtion occurred, Whether he was a pro- 
per ſubſtitute, or only a conditional inſtitute, having right only in caſe 
the daughter died before making up titles ; the Lords found, That 
the ſettlement imported a tailzied ſucceſſion and proper ſubſtitution, and 
75:5 ay David Chriſty. Stair, 13th July 1681, Chriſty contra 
p< | 
AN obligation in a contract of marriage, binding the huſband to 
employ a ſum of money to himſelf and wife, and to the bairns of the 
marriage, which failing, a certain part thereof to the wife's executors, 
es void as to the executors, if a child ſurvive the diffolution of 
the marriage, tho” it die ſoon after. Durie, 4th February 1642, Lut- 
fit contra Johnſton, — In the like caſe the Lords found, That a pro- 
per ſubſtitution was intended by the clauſe, ſo that quandocunque hea- 
redes ex matrimonio defecerint, there was place for the wife and her 
heirs. Harcus, (Contracts of Marriage) 4th March 1685, Gordon 
contra Ld. Drum. — A huſband having become bound, in his con- 
tract of marriage, to add 2000 merks of his own to 1000 merks ſtipu- 
lated by the wife's father in name of tocher, and to employ the fame 
to him and her in conjunct- fee and liferent, and to the heirs of the 
marriage, which failing, 1000 merks to belong to the wife and her heirs ; 
the Lords found the wife and her heirs to be heirs of proviſion to the 
huſband, and found, That the exiſtence of an heir of the marriage, 
who died without children, did not exclude the ſubſtitution. Harcus, 
(Contracts of Marriage) 10th November 1687, Schaw contra For- 
bes of Skellitor.— A man, in his contract of marriage oblidging him- 
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ſelf to take the ſecurities of a ſum of his own, and ſome lands he got 
with his wife nomine dotis, to himſelf and her in conjunct-fee, and to 
the children of the marriage, which failing, the money and land to be 
equally divided betwixt his and her heirs; it was found, that the ſub- 
ſtitution to the wife's heirs took place, tho' there was a child of the 
marriage ſerved heir of proviſion, who afterwards deceaſed; and the 
clauſe, quibus deficientibus was to be underſtood quandocunque defece- 
rint. Fountainhall, 19th January 1697, Laws contra Tod. ----- A 
man, in his contract of marriage, having provided his lands, &c. to 
himſelf and his wife in liferent, and to the children in fee, which 
failing, to the wife, to be ö upon at her pleaſure; a ſon being 
procreated of the marriage, who ſerved heir, was infeft, and then died, 
and the mother, as ſubſtitute, adjudging the ſame from the huſband's 
heirs on the aforeſaid clauſe; in a reduction at the heir's inſtance a- 
gainſt her, the Lords reduced her adjudication, quoad the fee, ſhe be- 
ing only a conditional inſtitute, not a proper ſubſtitute. Fountainhall, 
2 30 February 1697, Dickſon contra Stevenſon. ---- A man being oblig- 
ed to provide 400 merks to himſelf, and to the children to be procre- 
ated of the marriage in fee, which failing, the one half to his heirs, 
and the other half to hers, to be divided at the time of the diſſolution 
of the marriage, and there being a child procreated that ſurvived the 
diſſolution of the marriage two years, the Lords, in reſpect of the 
ſpeciality of the time of dividing, found the ſubſtitution did not take 
place in favours of the wife's heir, ſeeing there was a child alive at the 
time of the diſſolution. Harcus, (Contracts of Marriage) 8th De- 
cember 1687, Hamilton contra Wilſon. | 

WILLIAM JoHNsSTON of Graitney diſponed his eſtate © in fa- 
* yours of William Johnſton his eldeſt ſon in liferent, and for his life- 
e rent-uſe allenarly, and to the heirs-male to be procreated of his bo- 
% dy in fee, which failing, to James Johnſton his ſecond ſon, and the 
* heirs-male of his body in fee, reſerving the — liferent. U- 
pon this diſpoſition, containing procuratory and precept, ſaſine was 
taken to William Johnſton the eldeſt ſon in liferent, and to the heirs- 
male to be procreated of his body in fee, which failing to James John- 
ſton, the ſecond ſon. There never having exiſted heirs-male of William 
Johnſton's body, the queſtion aroſe, Whether this was a valid infeft- 
ment in James Johnſton's perſon, or, if it was null, and he obliged 
yet to connect his title by a ſervice, It was argued, That James 
Johnſton, being no more but an heir ſubſtitute by his father's diſ- 

fition, the infeftment taken in his name was void and null, 
and he could no otherwiſe eſtabliſh a title, either to the diſpoſition or 

recept, than by a ſervice as heir. It was allowed on the 
other ſide, That in caſe there had exiſted heirs-male of William John- 
ſton's body, James Johnſton could come in no other way than as a ſub- 
ſtitute, in which event his infeftment muſt have vaniſhed ; but it was 
contended, ſince he was alſo called upon in the event that theſe heirs- 
male ſhould never exiſt, in that caſe it could not be as a ſubſtitute, 
but as an inſtitute ; the Lords found the infeftment null. July 
1727, Competition Creditors of Johnſton of Graitney. 

A Bond being conceived, payable to two 2 and, failing the 
one by deceaſe, to the other, it was argued, That this was not proper- 
ly a ſubſtitution, but a conditional inſtitution, and therefore ſuch clauſes 
make not the ſurviver to repreſent the defunct, or to be liable 4 his 

a . b n Ebts 3 


Ww1. amLLELILEDS * 


Succeſſion. 


_397 


debts; the Lords found, That by this clauſe the perſon ſubſtituted was 
heir of proviſion, Stair, 3d July 1666, Fleming contra Fleming. 
A fiar, failing heirs-male, © obliged his heirs of line to reſign his lands 
« in favours of a brother-in-law and his heirs ;” this was found not 
to be a ſubſtitution to make the party liable paſo, but a conditional 


obligation. Stair, 16th January 1679, Ld. of Lamerton contra Lady 
Plendergaiſt, 


AS to other conditional grants, See Condition, 


— 


ä 
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SUCCESSION. 


Succeſſion in Heretage ab inteſtato. 


N inqueſt was found to have committed error, in ſerving a man bo; te 
as heir to a defunct, while there was a nearer helr in exiſtence, neareſt heit 
notwithſtanding the neareſt heir had renounced all his right and claim ent bete the 
in favours of the other; the reaſon is, That here the inqueſt did 2 
anſwer that point of the brieve, quis fit legitimus & propinquior heres : 
And the verdict of an inqueſt is only > "ran ſanguinis. And as 
to the renounciation, it was not in itſelf a habile conveyance, nor did 
it proceed a habente poteſtatem, the granter of the renounciation not be- 

ing ſerved and infeft, Colvil, © February 1588, Hay contra 
— A general retour will not be ſuſtained, where there is a nearer heir 
in life, tho' the nearer heir has renounced. Haddington, March 
1612 contra . ---- Tho' the neareſt heir renounce, it will be 
to no purpoſe to charge the next apparent heir, who cannot enter 
while there is a nearer in exiſtence, Haddington, 1ſt December 1609, 
Dalgleiſh contra Anderſon, | 


Ox being infeft in lands, as heir to his mother, his ſucceſſion was No uterine 
found to devolve to his father, and not to his brother uterine, for in ſuc 
our law there is no uterine ſucceſſion, neither holds the brocard with 
us, Materna maternts, paterna paternis, Stair, 5th February 1663, 
Lennox contra Linton, ---- In a competition betwixt one who had got 
a gift of ultimus heres, and another who was ſerved heir to his grand- 
father's ſiſter's daughter, the Lords preferred the ultimus heres, becauſe 
with us there is no uterine ſucceſſion, The author adds, This 
ought to be amended by an act of parliament, that there may be no 
room for an ultimus heres in ſuch caſes, Fountainhall, 2oth Februa- 
ry 1696, Alexander contra Clerk. | 


In a er betwixt a niece by a ſiſter- german of the defunct, whole blood 
and his brother conſanguinean, the niece was found to be heir of line, exudes balf 
and the brother's ſervice reduced. Harcus, (Airs) January 1686, 
Stenhouſe contra Dewar, ---- In a competition about a defunct's ſucceſ- 
ſion, betwixt a ſiſter- german to the defunct and her brother conſangui- 
nean, the Lords were of opinion, That the defunct having died in ap- 
parency, it could not be reckoned his ſucceſſion, but that - eſtate was 

Vor. II, 5 H | 


N 1 — 


598 


ſtill in bæreditate jacente of the father, and therefore they allowed 
the brother conſanguinean's ſervice to proceed, reſerving to the other 


to quarrel the ſame as accords. Fountainhall, 1 anuary 1688 
Colllon contra Moir, 7 53 ; 


| Succeſſion Tu heretage of a youngeſt brother's ſon was found to belong to 
in hererag*, the deſcendants of the middle brother, and not to thoſe of the eldeſt, 
e becauſe here it could not deſcend, tho it was heretage, and therefore 
. to aſcend, it was found, That it did not aſcend per ſaltum to the 
eldeſt. Falconer, 15th December 1681, Feen contra Watſon. 
If the defunct be the youngeſt brother, the immediate elder is both 
heir of line and of conqueſt, Stair, 2oth July 1664, Lady Clerking- 
ton contra Stewart. The youngeſt of three ſiſters dying, without 
heirs of her body, leaving congueſt, her two ſiſters were found to ſuc- 
ceed as heirs-portioners equally, as if the ſubje& had been heretage, and 
it was not found to aſcend only to the immediate elder ſiſter. Home, 
5th February 1717, Carſe contra Ruſſel. January 1727, Adams 
contra Thomſon, 


Peerage THE right to the dignity of a baron, where no patent appears, di- 
recting the courſe of ſucceſſion, deſcends to the neareſt heir of line, 
tho' a female. Durie, 11th July 1633, Oliphant contra Oliphant. 
— The contrary lately found, anno 1729, with reſpect to the Lord- 
ſhip of Loyat, which was found to deſcend to heirs-male. | 


Succeſſion of moveables ab inteflato. 


No repreſen- ALTHo' in moveables there is no jus repreſentationis, but the ſurvi- 
tation in move ving immediate children exclude the grandchildren by a child prede- 
ceaſed ; yet it was found otherwiſe, where the defun& was expreſſy 

obliged in his ſon's contract of marriage, to give him a proportion of 
his goods at his deceaſe; for this obligement was found to paſs even to 
that ſon's children, himſelf predeceaſing. Nicolſon, ¶ Executor) 4th 
July 1626, Halliday contra Hallidays. 


excludes half wherein her nephews and nieces, children of her full faſter, were pre- 
— ferred to her ſiſter conſanguinean, upon this medium, that they were 
deſcendants by the whole blood, whereas their competitor was only re- 
lated to the defunct by the half blood; and it was argued, That amongſt 
nes of equal degree, fince the whole blood excludes the half 
lood, it follows, that all the deſcendants of the full blood do exclude 
the half blood, for the difference of degree never enters into the con- 
ſideration, where there is a ſeparate ground for devolving the ſucceſſi- 
on; juſt as a great-grandchild is preferred in the ſucceſſion of his pre- 
deceflor to the brother or father, tho' nearer of kin to the defunct; 
and all this not by right of repreſentation, which takes no place in 
moveables, but becauſe the deſcendant line excludes the collateral and 
aſcendant in injinitum, and ſo does the full blood the half blood. 
4th July 1729, Gemmil contra Gemmils. 


whole blood THE ſubject of competition was the executry of Janet Gemmil, 
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Succeſſion. 


Succeſſion @ teſtato. 


Ir the Inſtitute repudiate the entail, the ſubſtitutes who can have 


ſucceſſion opens to the heir of line, as if the entail had not been made. 
Bruce's MS, 1 5th June 1716, Hamilton contra Hamilton, 


No member of a tailzie can be ſerved heir while there is hope of a 


What if the 
no title, but by a ſervice to him, muſt of courſe be cut out, .and the * 


diate ? 


The heir in 


exiſtence has 


nearer, Gosford, 20th, Stair, 22d February 1677, Bruce contra Melvil. ace, to ſerve, 
A woman being ſerved heir to her predeceſſor, and dying without tho' there be a 


nearer heirs, her father was ſerved to her ; but his wife having, there- 
after, brought forth a ſon who was the true heir, the Lords found 
the father's ſervice null, and that he was not liable, upon the paſſive 
titles, for the predeceſſor's debts. Fountainhall, 28th December 1705, 
Forbes, 15th January 1706, Wat contra Forreſt. — One who had 
matched his two daughters into two ancient families, wanting to keep 
his own eſtate ſeparate, made a ſettlement of the ſame, failing ſons, to 
the ſecond ſon to be procreated of the eldeſt daughter; which failin 

eto the ſecond ſon to be procreated of the ſecond daughter; which fail. 
« ing to the only ſon of the eldeſt daughter; which failing, to the only 
<« ſon of the ſecond daughter! When the ſucceſſion opened to the 
iſſue of the daughters, who were both alive, each of them had a 
fon, and the queſtion upon this occurred, Whether the eldeſt daugh- 
ter's only ſon could immediately take up the ſucceſſion, or if he 2 
ved to wait ſo —＋ there was hope of a nearer ; the Lords allow- 
ed the ſervice of the neareſt heir exiſting to proceed, in which they 
were unanimous, and did not proceed upon any ſpeciality, but upon 
the general Sou that in deſtinations of ſucceſſion the neareſt heir 
exiſting at the time of the devolution of the ſucceſſion, is, by the pre- 
ſumed will of the defunct preferable, which they reſolved to follow as 
a rule in time coming ; but they left the queſtion entire, if the heir 
ſerved was obliged to denude, in caſe of the after exiſtence of a nearer 
heir of tailzie. Fountainhall, Dalrymple, Forbes, 2d January 1708, 
McKenzie and her huſband contra Lord Mountſtewart. Thereaſter 


nearer in hope. 


* the exiſtence of a nearer heir, the Lords found the tailzie import- 


a fideicommiſs. and that the heir ſerved was obliged to denude in fa- 
vours of the nearer heir now exiſting; but refuſed to make him ac- 
comptable for the interim rents, becauſe he was truly fiar, until the 
exiſtence of the nearer heir. Fountainhall, 13th December 1709, 
M*Kenzie an infant contra Lord Mountſtewart, 


A FATHER aſſigned an heretable bond of fix thouſand merks to his 
children, 4000 merks to Robert, and 2000 merks to William and 
Janet, and, in caſe of Robert's deceaſe, providing his part amongſt the 
reſt equally ; Janet having died before Robert, and Robert having alſo 
died without children, William, as heir to Robert, claimed the defunct's 
ſhare upon this ground, that Janet being ſubſtituted to Robert, without 
mention of her heirs, and having died before him, ſhe never had right, 
and her ſubſtitution became void, and her heirs not being called in the 
ſubſtitution, fince they could not-have right, but as coming in Janet's 
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place, the ſubſtitution was alſo void as to them. On the other hand it 
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was argued for Janet's heirs, That Janet being the laſt perſon called in 
the ſubſtitution, the ſame place that ſhe herſelf would have taken up, 
if alive, muſt her heirs take up, now that ſhe is dead; Janet was x 
led preferably to Robert's heirs, and would have excluded them, fo 
mult her heirs, fince it is not een that any perſon is interjected be- 
twixt them; the Lords preferred the heirs of Janet, and found, That 
they had right as heirs of proviſion to Robert, and that they ought to 
be ſerved to him, and not to Janet, who never had right herſelf, ha- 
ving died before ſhe was, or could be heir to Robert. Stair, Gosford, 
th January 1670, Innes contra Innes.— A woman having diſponed 
is eretage to her granddaughter, and the heirs of her body, with a 
ſubſtitution to ſeveral other pm and of the ſame date ing a te- 
ſtament nominating her ſaid grandchild to be her executrix, and uni- 
verſal legatrix, but not repeting therein the ſubſtitution; the Lords ob- 
ſerving the 1 and teſtament to be both in favours of one perſon, 
found, That the clauſe of ſubſtitution muſt take place in both, as the 
preſumed will of the defunct. Fountainhall, 19th July 1699, Marjo- 
ribanks contra Sir Francis Kinloch. — Robert Murray diſponed his e- 
ſtate of Pulroſſie, failing heirs of his body, to, and in favours of, 
Fohn and George Murrays his brother's ſons, and the heirs-male to be 
procreated of their bodies; which failing to Sutherland of Clyne, &c. 
| thereafter he goes on to appoint a diviſion of the eſtate betwixt 
the two brothers into Rr parts ; George having died without heirs 
of his body, the —_ occurred betwixt his brother John and Suther- 
land of Clyne, which of them was ſubſtituted to him in his proportion 
of the lands. For Sutherland it was pleaded, That he was ſubſtituted 
to both the brothers in their ſeparate rights ; which was clear from the 
clauſe, which failing, in his favours, whereas there was no ſubſtitu- 
tion in the tailzie of the one brother to the other. It was anſwered, 
The intention of this tailzie was to preſerve an ancient family, That 
&« Sutherland is ſubſtituted after the two brothers, and the heirs-male 
of their bodies, and no otherwiſe, ſo that he can have no claim while 
an heir-male of either of their bodies is alive ; the plain intention of the 
tailzier was to prefer both his nephews, and the heirs-male of their bo- 
dies to Sutherland, which muſt imply a mutual ſubſtitution of the one 
brother and his heirs, to the other brother and his heirs ; the Lords 
found, That Sutherland could not be ſerved heir to George during the 
life of the brother John and the heirs-male of his body, and found, That 
ohn Murray may proceed in his ſervice to his brother George. Fe- 
ruary 1734, Sutherland contra Murray, 


Poſtuin A PROPRIETAR in his contract of marriage having bound himſelf 
conditione non to tailzie his eſtate, failing heirs-male of the marriage, to certain per- 
— ſons therein named; it was found, That this implied no obligation to 

provide the eſtate in favours of heirs-male, quia pofitus in conditione 
non cenſetur poſitus in inſtitutione. Forbes, 2d January 1706, Dun- 
daſs contra Dundaſs, 


Competiti- A SUM being provided to a man and his wife, and the longeſt liver 
on berwixt of them two in liferent, and to the heirs to be procreated betwixt them 
tor in bonds two in fee; which failing to the wife's heirs or aſſignies; and the huſ- 
conrainins band and wife having deceaſed without children of the marriage, the 
or ſecluding ſum was found to belong to the wife's heirs, and not to her * 
executors. or- 


bY 8 
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Forbes's MS. 19th February 1714; Simpſon contra Walker, — One 
having taken a ak for borrowed money, to himſelf and wife in 
e liferent, to the daughter in fee, and failing of her, by deceaſe, to 
tt himſelf, his heirs, executors or aſſignies The queſtion occurred 
after the fiar's deceaſe, betwixt the — and executors of the father, 
which of them had right to the bond by the ſaid ſubſtitution; it was 
yeilded by the heir, That the bond was moveable ſua natura, and that 
if it had been ever eſtabliſhed in the father's perſon, by a ſervice as heir 
of proviſion to his daughter, whereby the ſubſtitution would have been 
at an end, the bond muſt have deſcended, in the common channel of 
law, to the executor by confirmation ; but, in the preſent caſe, as the 
father's repreſentatives can take up the bond in no other ſhape than he 
could have done, that is, in virtue of the ſubſtitution only, a ſervice 
is neceſſary to them as well as it would have been to him, and fo the 
heir has the only title. Anſwered for the executors, The father being 
dead, his executors are heirs of proviſion, de/ignative to the daughter the 
fiar. The Lords firſt found the bond heretable. — 5 14th 
December 1714, Children of Bailie Fife contra Stevenſon. ---- There- 
after they found, That, by the death of the fiar, the ſucceſſion did open 
to the father and his executors, not to his heir. Dalrymple, Bruce; 
d February 1715, inter eoſdem. ---- Bond ſecluding executors de- 
cends by ſervice in a S channel of heirs, ſo that executors are 
excluded, not only at the firſt devolution, but for ever till the deſtina- 
tion be altered. Home, 12th January 1725, M Kay contra Robert- 


ſon. 


Ont who had right to the teinds of a whole pariſh, by a tack con- te dry 
ceived to himſelf and his heirs-male, having ſubſet to one of the here- che derm, Hel, 
tors of the pariſh the teinds of his own lands, taking the __ payable whatſomever. 
to him and his heirs whatſomever ; the Lords preferred the heir-male, 
and found, That the deſtination of the principal tack to heirs-male, 
was not innovated or altered by the ſubtack. — 16th No- 
vember 1698, Hay contra Crawford. A proprietar, who had his e- 
ſtate by inheritance, made a purchaſe of the teinds of his lands, and 
was infeft in the teinds b rter and ſaſine. After his death the 
queſtion occurred, Whether this ſubject ſhould go to the heir of line, 
or of conqueſt ; the Lords preferred the heir of line, who, in this caſe 
alſo, ſucceeded to the land-eſtate. 17th December 1736, Greenock 
contra Greenock. --- The late Earl of Selkirk ſuperior of the lands of 
Balgray, having made a purchaſe of the property, but without comple- 
ting the ſame by a reſignation ad remanentiam ; the Duke of Hamil- 
ton his heir of conqueſt claimed the ſame as being a ſeparate ſubject, not 
conſolidated with the ſuperiority ; the Lords found, That they belonged 
to the Earl of Rutherglen, who was heir of inveſtiture of the ſuperiority ; 
and the fame was found with regard to the teinds of Crawford, purcha- 
ſed in by the defunct, the lands being entailed upon the Earl of Ru- 
therglen. 8th January 1740, Duke of Hamilton contra Earl Selkirk. 

---- A charter proceeding upon a reſignation in favorem, the grant 
whereof was to the reſigner, & bæredibus quibuſcunque, bæredes qui- 
—_— were interpreted to be the heirs of the former inveſtitures, which, 
in this caſe, happened to be heirs-male. January 1727, Compett- 
tion N of Clidſdale with the Earl of Bundonald. . 
Vor. | 51 WHERE 
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When an WHERE an entail is in favours of heirs-male and aſſignies whatſom- 
Ie ever, whether contained in an original feu, or tube * — 3 
heir whatſo- found, That, upon failure of the heirs- mail, the right devolves to the King 
ever ſucceed. 2g ultimus haves, and that the heirs of line cannot ſucceed. Fountain: 


hall, Home, 25th July 1688, Somervell contra Tennant, 


* A. — 


SUMMAR APPLICATION. 


| A NY perſon, tho' not a member of the college of juſtice, is bound 
to anſwer ſummarily a complaint of contempt of the Lords au- 
thority. Falconer, 21ſt December 1681, Ld. Lamerton contra Earl 
of Home. | 

Tux houſe of Lords having reverſed a ſentence of the court of ſeſ- 
fion, and given an order, That the Court of ſeſſion ſhould tax and mo- 
dify the appellant's expences ; it was found, That this might be done 
by a ſummar application, without a new proceſs, only that the party 
muſt be cited by a diligence ſummarily to anſwer. Forbes, 21ſt, 
Fountainhall, 25th July 1711, Sir Andrew Kennedy contre Sir Alex- 
ander Cumming. Bd, 

A BARO having, by decreet of his own bailie, diſpoſſeſſed another 
of certain lands, after the poſſeſſion had been continued more than 
ſeven years, the Lords, upon a ſummar complaint thereof, reponed the 

to the poſſeſſion, upon finding caution for the introrniſſions. 
orbes, 27th December 1711, Lady Enterkin ſupplicant contra Ld. 
Enterkin. | 

Tur Lords, upon a ſummar application, took trial of a forgery, be- 

ing in a poor man's cauſe. ' Fountainhall, 15th November 1677, 
Thomſon contra Roſs. 

A Minor, with concourſe of his friends, craving by bill, that 
his tutors might be removed as ſuſpected for not making inventaries in 
the terms of the act of parliament, the Lords refuſed the deſire of the 
bill, and remitted them ad actionem ordinariam de removendo ſuſpefo 
futore, tho' it would get ſummary diſpatch when raiſed and executed. 
Fountainhall, ebruary 1700, Hamilton contra Lord Elibank. 

Sox tutors craving, by petition, the Lords authority to the ſale 
of ſome lands in Anſtruther belonging to their pupils, the neceſſity, be- 
cauſe of debt, being evident, and the ſmalneſs of the ſubject not being 

able to bear a proceſs; the Lords rejected the bill as irregular, and 
found that pupils lands could not be fold, but judicially upon a cognition | 
and trial, comparing the rental with the debts, and that by way of 
proceſs only, and not ſummarily on a bill, and thought the drawer 
of ſuch informal petitions, contrary to our firſt ſtiles and cuſtoms, de- 
ſerved to be reprimanded and rebuked. Fountainhall, 16th July 1706, 
ſupplicants. 
Two ſheets of the narrative of a diſpoſition, being torn off by 
carleſneſs or accident, the Lords, upon a ſummar application, allow- 
ed the tenor of theſe two ſheets to be made up by the oath of the 
writer and his ſervant, who had a ſcroll of the diſpoſition writ with 

his own hand, Forbes, 17th July 1712, Janet Home — 
| UMMAR 
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SUMMAR DILIGENCE. 


FTER the death of the liferentrix who liferented the principal Summar di- 
manſion houſe, the heretor, upon a bill to the Lords, obtained Lens 8 he 
charge upon ſix days to be directed againſt the poſſeſſors, under the for perting 
in of denounciation, and this without citation of the parties. Durie, p® — of 
15th March 1628, Ld. Haltoun ſupplicant, — The like, with regard jug. 
to the ſuperior who had a declarator of nonentry. Sinclair, 
cember 1 542, Cuningham contra Cuningham. Colvil, Febru- 
ary 1583, Ker contra Ker. In which caſes it was found, That he 
needed not be infeft upon his decreet of declarator, being already infeft 
in the lands as ſuperior. _— An apparent heir petitioning the Lords to 
remove the former heretor's relict from the manſion houſe, ſhe not be- 
ing liferentrix thereof, the Lords refuſed the bill, becauſe tho' theſe 
removings are to be ſummary by our law, yet they muſt always be up- 
on citation and proceſs. Fountainhall, /t. February 1699, Viſcount 
Frendraught contra Viſcounteſs. 
At the mi- 


A MiINISTER having a glebe deſigned to him, may charge ſum - hiſter's in- 


marily the poſſeſſors to remove, which is a favour granted to them for 4 : 


their greater tion, ea (Suſpenſion) 6th February 1628, poſſeſſors of 


the ground 
Hannay contra Rutherfor deſigned for 2 


glebe, 

A DerosITAR of a ſum of redemption- money, being ſummarily Againſt a 
charged to exhibite the ſame, found, That he not obeying, letters conſignatar. 
might be directed to denounce him, he not having ſuſpended the firſt 
charge, and this tho' the letters were only granted incidenter againſt 
him in an action of redemption wherein he was not called nor was a 
party. Durie, 2 1ſt January 1632, Grierſon contra Gordon. 


A Bond bearing only, Conſtitutes our procurators, was Regiſtration 
found not regiſtrable in order to diligence, but only in order to conſer- oe 8 
vation. Forbes, 27th July 1710, Colonel Erſkine ſupplicant. ---- A a 
clauſe in a writ, conſenting to the regiſtration thereof in the books of 
council and ſeſſion, that all execution might paſs thereon in form as 
effeirs, without the uſdal words, That à decreet might be interponed 
thereto, was notwithſtanding ſuſtained as a ſufficient warrant for ſum- 
mary diligence- by horning. Forbes, 2gth July 1713, Montgomery 
contra Montgomery. 


 AMan Ar his ſon's contract of marriage, granted to his ſon's Summar di- 
ſpouſe certain lands for her jointure, and obliged himſelf to make them 8*2< vpon a 
worth a certain ſum yearly, may be ſummarily charged to make up marriage. 
what is deficient, without any previous proceſs or declarator upon the 

contract, or as to the avail of the lands. Durie, 15th July 1642, La- 


dy Garlies contra Earl of Galloway. 


f 6 ; A 1 4 Summar di- 
A PARTY in whoſe favours ſome clauſe in a contract is conceived, ligence at the 


tho' he be not contracter, may raiſe ſummar charges upon that clauſe ns of a 
. wry the party obliged to fulfil it, without neceſſity of an action. hoſd favours 
urie, 2gth hey 1628, Lord Whittingham contra Spence, --- The a ſtipularion is 
5 I 2 heirg2<ived. 
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404 Summar Proceſs. 

heirs of a wife, to whom in her contract of marriage the half of the 
conqueſt was provided, were found to have no ſummar diligence againſt 
the huſband upon the contract to make over the conqueſt to them; for 
in this caſe the demand was not relevant, tho' it had been made in an 
ordinary proceſs, a huſband in ſuch a caſe not being bound to denude 
himſelf of the conqueſt during his life, Durie, 15th January 1635, 
Shanks contra Eiſtons. 


i. Summardi- DECREET being obtained againſt the bailies of Hawick, ſucceeding 

the magi aint magiſtrates were found obliged to obey the ſame without other transfe- 

for the cown's rence than letters of horning and ſummar charges. Durie, 1 5th January 

one. 1624, Lord Drumlanrick contra Bailies of Hawick. The magi- 
ſtrates and council of Edinburgh having granted them to be debitors to 
the Lady Swinton by way of act, letters of horning were granted upon 
the ſaid act againſt the magiſtrates, being cited upon 24 hours, tho” it 
was alledged they were not conveenable hoc ordine, by ſuiting letters 
of horning upon a bill, ſeeing it ought to have been by an ordinary 
ſummons, craving either payment or letters conform. Stair, 19th Fe- 
bruary 1663, Lady Swinton contra Town of Edinburgh, 


leur Fer . A ToCHER being | was "ogy to be employed upon annualrent for 

ovlrene the uſe of both the ſpouſes, the Lords ſuſtained a charge againſt the 

where it is not repreſentatives of the wife's father who engaged for the fame, not only 

ipulared. for the principal, but alſo for the annualrents thereof, for the time he 
had kept it in his hands, notwithſtanding that by the contract he was 
not obliged in annualrent ; and therefore alledged, that the charger 
ſhould ſeek annualrent by way of action, and not hoc ordine ; and 
this becauſe the defender, by retaining the ſum, hindred the employ- 
ment thereof, Spotiſwood, (Charge) 18th November 1630, King 
contra Hart. Tho' annualrent be due after denounciation, it — 
be ſought by way of action, and cannot be ſummarily charged for. 
Durie, 2d July 1629, Purveyance contra Ld, Craigie. 


Noſummar Fou xp, That a decreet-arbitral, upon a ſubmiſſion entred into by 
c_ *- a tutor, could not afford the ground of a ſummary charge againſt the 
pil for a debt pupils, but only the foundation of an action. Fountainhall, 18th Ja- 
ir rcvd By nuary 1711, Ayton contra Scot. 

Bond ſignd A BoNnD ſigned by initials cannot be regiſtred in order to ſummar 
by inivials. Ailigence, but muſt be made effectual by way of action. Haddington, 


17th January 1611, Carnoway contra Ewing. 


th 


SUMMAR PROCESS. 


OUND, That an adjudication upon a renounciation to enter heir, 
could not be ſummarily called among the acts, but that it ought 

to be ſeen in communi forma; becauſe, Im, In the preſent caſe it was 
the firſt adjudication, and ſo there was no hazard of the purſuer's being 
prevented. 2do, For a more general reaſon, viz. That the 1 * 5 
en, 


Sunday. 


heir, tho' renouncing, had intereſt to ſee that there was no other lands 
foiſted into it: Fountainhall, 24th November 168 5, Lord Yeſter con- 
tra Earl Lauderdale. The Lords ſuſtained ſummar adjudications 
without inrolling, (as they had done in other caſes before) tho' there were 
no prior adjudications on the act of parliament 1672, only there were 
adjudications paſſed upon the party's renouncing to be heir. Foun- 
tainhall, 29th July 1680, Counteſs of Home contra the Earl. 

In a compt and reckoning, one of the parties claiming credit for 
the ſum in a bond aſſigned to him, was allowed ſummarily in that pro- 
ceſs to bring a proof of the tenor of the bond, and of the caſus amſſi- 
onis, without neceſſity of raiſing a formal proceſs of proving the tenor, 
tho' theſe ſummary tenors are ſeldom allowed, except where writs are 
loſt in proceſſes by advocates, clerks or agents, Fountainhall, 13th 
July 1680, Home contra Home. | | 


FN A 
N a purſuit upon a bond, it was alledged for the defender, and of- voluntary 


fered to be proved by the purſuer's oath, That the bond was truly <4 cxequed 
ſubſcribed on the Sabbath day, tho' it bore the date of the day after, * 


and conſequently null; which alledgeance the Lords repelled. Harcus, 
(Bonds March 1684, Duncan contra Bruce. 


at 


PREMONITION being made to —— heir apparent, the Lords Order of re- 
ſuſtained the order, altho the day aſſigned to come and receive the dempeion uſed 


ſum was a Sunday; becauſe the ſum contained in the reverſion needed — 


not much telling, being only a roſe- noble. 1 Auchinleck, 


(Redemption) Durie, 26th June 1628, Ld; Newark contra Maxwell 
is ſon. 


MacisTRATES being charged to apprehend a rebel with caption, Charge of 
and the charge being given on Sunday, 'twas found, That the charge boring given 
was not null, but yet that the magiſtrates were not bound to obey it, 1“ * 
bang given on ſuch a day ; but it being offered to be proved, that the 
rebel was in the magiſtrates company thereafter, at which time they 
ought to have apprehended him bh virtue of the former charge, the 
alledgeance was found relevant to be proved by their oaths. Spotiſ- 
wood, (Caption) 19th November 1628, Rae contra Bailies of Dal- 
keith, Durie, lt. July 1628, Rachelet contra Lauder, 


PoINDING executed on a Sunday null. Durie, gth February 1622, Other legal 
Mortimer contra Scrimzeour. — A compriſing ſuſtained, tho? the — upon 
letters were ſigned upon a Sunday, and the bill, which was the warrant 
thereof, was dated on a Sunday; but the Lords inclined to make a 
ſtatute to prohibite the like in time coming. Durie, 24th February 
1627, Earl Caſſils contra M<Martin. — Arreſtment executed upon 
Sunday found null. Stair, 3d February 1663, Oliphant contra Dou- 
glas. — An inhibition, tho' of a very old date, being quarrelled on 


this head, That by the kalendars and almanacks produced in proceſs, 
Vor, II, 5 K it 
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it appeared, that the day of the execution was a Sunday; the Lords 

found this nullity both relevant and proved, and therefore reduced the 

pen many Fountainhall, 17th January 1702, Forbes contra Earl of 
cen, 


_ Y — ——— w . * 
_—_— 


SUPERIOR and VASSAL. 


Sers in pre- Four D, That vaſſals holding ward, by the nature of the hold- 


perior's head- ing are bound to appear at the ſuperior's head-courts without any 


court, warning; but that vaſſals by feu or blench-holding, infeft cum curiis 


pro omni alio onere, are not obliged fo to appear, (except it be other- 
wiſe provided in the infeftment) nor at any other of his courts, except 
upon particular citation lawfully made to them by way of proceſs, in 
caſes where they ought to com to anſwer there, Durie, Spotiſ- 
wood, (Courts) Auchinleck, ( Fock-duty ) 12th March 1630, Biſhop 
of Aberdeen contra his vaſſals. — The Lords found vaſſals holding 
blench or feu not liable to give ſuit and preſence at the ſuperior's head- 
courts. Fountainhall, 17th January 1700, Earl of Linlithgow con- 
tra Dallas. The vaſſal is not exempted from perſonal preſence in 
his ſuperior's courts, tho' he hold other lands of the King and o- 
ther ſuperiors, at whoſe courts he behoved alſo to compear. Had- 
dington, 12th February 1623, Innes contra Grant. — Ihe vaſſals of 
a Lord or Baron cannot be unlawed for not compearance at the head- 
courts, unleſs they be kept on the ordinary days uſually obſerved, or 
being changed, they be particularly warned to that court. Haddington, 
15th March 1622, Ld. of Buchane contra Clunie-Gordon. 


. vaſſal may Tur Lords found, That a feuar being infeft in his feu by his ſu- 
22 rior, may brew or uſe any other manufactory without the ſuperior's 
licence. icence ; and that theſe words, cum breweriis, in a charter, are only 

exegetick, and that the nature of the feu did imply the fame, tho' not 


expreſſed, Falconer, 24th December 1681, Niſbet contra . 


Caſualties Fouxp, That a vaſſal holding his lands. blench of the ſuperior for 
_— payment of a ſtone of wax at Martinmas ii petatur, was not obliged to 
: y the bygone duty tho' now ſought, becauſe it was not required be- 
po the next term. Haddington, 26th July 1610, Archbiſhop of St. 
Andrews contra Lady Torſonce. Hope, (Feus) Haddington, 18th 
June 1611, Archbiſhopof St. Andrews contra Ld. Torſonce. Durie, 

Hope, (Feus) 16th February 1627, Lord Semple contra Blair. 


Superior can- A SUPERIOR cannot interpoſe any perſon betwixt himſelf and his 
another be. immediate vaſſal. Stair, 3oth January 1671, Douglas contra Vaſſals. 
ewixt himſelf Home, December 1682, Ld. of Monimuſk contra Marquis of 
and vaſlal. Huntly.— The King cannot interpoſe a ſuperior betwixt him and 

his immediate vaſſal; yet the Marquis of Argyle being forfeited, and 
M*Leod, who was Argyle's vaſſal, being retoured and infeft, as hold- 
ing his lands immediately of the King ; this did not hinder the King 
to interpoſe the Earl of Argyle as donatar to his father's forfeiture, ſee- 
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ing the King had done no deed to accept M*Leod as his immediate 
vaſſal, except that he was infeft by precept out of the chancery paſ- 
ſing of courſe. Stair, 26th November 1672, Earl of Argyle contra 
M*Leod. — The like. Forbes's MS. 8th July 1714, Duke Gordon 
contra M*Intoſh. ---- Found, That the King could not interpoſe a ſu- 
perior betwixt himſelf and thoſe who became his vaſſals, by the act of 
annexation of kirk- lands to the crown. Haddington, 6th November 
1610, Colonel Stewart contra Ld. of Abbotſhall. 


Found, That a ſuperior (whatever be the manner of holding) is, Superior 
not bound to enter his vaſſal till he pay to him the retoured duties of e ref 
the lands during all the time they were in nonentry ; becauſe it was vaſlal, but nor 
thought hard to compel the ſuperior to infeft him, and then to be put — 8 
to an action for the bygone duties, which are ordinarily of no great — — 
value. Durie, Haddington, Hope, (Szperior) iſt July 1623, Ld, enery duties. 
Covington contra * of Crawford. Spotiſwood, (Entry to | pic 
16th July 1628, Earl Wigton contra Lord Yeſter. — But this being 
flatly contrary to Sir Thomas Craig's opinion, lib. 2. dieg. 14. a diſtinc- 
tion was thereafter found, viz. where the retour containeth a liquid 
filver duty, that all the bygones thereof muſt be paid before the ſupe- 
rior be obliged to infeft his vaſſal, as in the above deciſion ; but where 
the duty is not conſtitute nor liquid, as in ward-lands, twas found an 
unreaſonable thing to allow the ſuperior to refuſe to enter the vaſſal 
for not payment of the nonentry duties ſubſequent to the ward, but 
that he muſt purſue for it by way of action. Durie, 23d January 
1630, Peebles contra Lord Roſs. - The repreſentative of a vaſſal 
who had ſubfeued, charging the ſuperior to infeft him, and the que- 
ſtion being, whether before entring him he ſhould only pay to the ſu- 
perior the bare duty which he was yearly to get from the ſubvaſſal, or 
the whole rent of the lands; the Lords found, That he ought to enter 
him upon payment of the firſt mentioned duty. Durie, 15th Fe- 
bruary 1634, Goodman of Monkton contra Lord Yeſter, — The 

Lords found, That the mediate ſuperior was not bound to receive the 
_. vaſſal till all the nonentry duties of his immediate vaſſal were paid, 


Durie, 29th July 1624, Ld. Caprington contra Ld. Keir, 


ENTRING an heir by a precept of clare conſtat is mere voluntatis Not bound 
of the ſuperior, and what he is not bound to by law ; and upon his re- ere, 
fufal the heir muſt obtain himſelf retoured, and thereupon get precepts * = oy pang 
out of the chancery requiring the ſuperior to infeft him. Stair, 18th — vadid by 
July 1678, Fullarton contra Denholms, — The Lords found, That Raple, 
letters of horning cannot be directed againſt bailies of royal burghs to 
infeft by haſp and ſtaple, becauſe ſuch infeftment is like that by a pre- 
cept of clare conſtat, which no ſuperior can be forced to grant, eſpe- 
cially there being an ordinary i by a ſpecial ſervice, and there- 
upon to charge Be bailies. Gosford, 15th July 1668, A burgeſs of 


Stirling ſupplicant. 


A VAassAL being entred by the mediate ſuperior, becauſe of the Penalty up- 
contumacy of the immediate; the Lords found, That tho' the faid e > caged 
immediate ſuperior did thereby forfeit his duty of nonentry, yet that enter his = 
all other caſualties were ſtill intire to him, ans conſequently the life- fal. 
rent eſcheat ; becauſe this caſualty, and the like, do accreſce to the ſu- 
TY perior 


7 4 — 
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perior for the vaſſal's own fault, and the ſuperior cannot be there 
prejudged ine ſua culpa. Durie, 24th March 1632, Hay contra Ld, 
Auchnames, 


Superior Fovunp, That as the ſuperior may be compelled to receive his vaſ- 
may compel ſal, ſo may he compel his vaſſal to enter, and particularly to ward lands 
his vaſlat © after the ward is run out. Colvil, January 1581, Earl Eglington 

contra Ld. Caldwell. — And this was alſo found in a parallel caſe, 
notwithſtanding it was alledged, That nihil deerat to the ſuperior here, 
who would be /ocupletior by the vaſſal's lying out by nonentry. Col- 
vil, March 1582, Laing contra Scrimzeour, 


Where the A VASSAL is not obliged to take infeftments ſeverally from the heirs- 
8 riority portioners of the ſuperior, to ſubject himſelf to many ſuperiors inſtead 
dein ent, of one, but either from the whole jointly, or from the eldeſt by the 


_— > oo of her birth, Stair, zoth July 1678, Lady Luſs contra 
— glis. | 


Singularſuc= A PARTY who had a voluntary real right, having preſented a ſig- 
gn xr , nature to the — before the other competitor (who intended to 
be received by adjudge) had given his citation ; yet the Lords preferred the latter, be- 
the ſuperior? cauſe the other's right was voluntary, and not in a courſe of diligence, 

by appriſing or adjudication, and found, That, in voluntary rights 'tis 
arbitrary to his Majeſty, as it is to other ſuperiors, to receive or not re- 
ceive a vaſſal. Fountainhall, 24th February 1685, Cleland contra 
Dempſter. — The act 57, parl. 1474, touching the tinſel of ſuperio- 
rity for not obeying a charge to enter a vaſſal, relates only to the ap- 
parent heirs of vaſſals, and not to fingular ſucceſſors, tho' theſe ma 
adjudge and compel the ſuperior to receive them. Fountainhall, 8 
July 1709, Spalding contra Napier. — There being an original grant 
of ward-lands from the King, — heredibus & aſſignatis ru 
cunque, this clauſe was only found to entitle the vaſſal to aſſign his right 
before infeftment, but ater infeftment the vaſſal diſponing his lands, 
it was not found to ſave him from recognition. Stair, 5 e- 
1663, Lady Carnegy contra Ld. Cranburn. ---- The like. Stair, 29 
January 1673, Ogilvie contra Kinloch. --- The magiſtrates of a burgh 
royal were found obliged to give infeftment to a ſingular ſucceſſor upon 
the prior vaſſal's reſignation, tho' it was pleaded, That ſuperiors are not 
bound to receive voluntary aſſignies, in reſpect, that magiſtrates are 
but the crown's officers, of which tenements in town are holden by 
burgage tenor. Durie, 22d July 16 34, Hay contra Bailies of Aber- 
deen. A ſuperior is obliged to receive and enter all compriſers who 
charge him, without prejudice of the firſt compriſer's right who was 
entred before. Durie, 11th March 1628, Ferguſſon contra Couper. 
Durie, 22d July 1628, Lord Borthwick contra Hilſton. --- A ſupe- 
rior was found obliged to receive a compriſer's aſſigney as well as him- 
ſelf. Durie, 12th March 1629, Colmſlie contra Earl Roxburgh. -—- 
The ſuperior found obliged to enter an univerſity, who had acquired 
right to an adjudication of lands, for debt, tho' he would loſs the non- 
entry duties, &c. becauſe an univerſity dies not. Dalrymple, 11th 
December 1712, Forbes, 24th July 1713, Univerſity of Glaſgow 
contra Hamilton, 
A SUPERI- 
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A SUPER10R is not obliged to infeft a compriſer, until he be firſt 


ſatisfied of a year's duty of the lands, conform to act of parl. 1469, cap. 
36. Hope, (Superior) 3d February 1614, Ld. of Dalmahoy contra upon being en- 
th 


well. But the appriſer is not bound to pay the year's duty un- 
til he inſiſt for infeftment. Stair, zd December 1672, Hay contra 
Ld. of Earlſton. N. B. It was formerly decided, That the ap- 

riſer muſt pay the year's duty, tho' not infeft, if he inſiſt for poſs 
{-ſlion, Stair, 22d July 1665, Johnſton contra tenants of Auchincorſe. 
Which the Lords, as an unreaſonable hardſhip upon both the debi- 
tor and creditor, reſolved not to follow. All the ſuperior can claim 
for compriſings, be they never ſo many, is but one year's rent. Gil- 
mour, December 1661, Seton contra Roſewell. Durie, 22d Ju- 
ly 1628, Lord Borthwick contra Hilſton. --- And the compriſer who 

pays the ſame is to be reimburſed by any other, who is afterwards pre- 
ferred to him. Did. — The act 18th, parl. 1669, allowing the ſu- 
perior a year's rent for receiving adjudgers, which they had before for 
receiving appriſers, has no retroſpect. Stair, 15th June 1670, Scot 
contra Ld. Drumlanerick. --- The ſuperior was found obliged to re- 
ceive a donatar of forfeiture, in virtue of act ad, E 1584, without 
paying a year's compoſition. Stair, 25th June 1680, Ld. of Blair con- 
tra Lord Montgomery. — A man having granted an heretable bond, 
with infeftment holden baſe, and a party who had adjudged the right, 
craving to be entred, but the ſuperior craving a year's rent conform to 
law ; the Lords found, That the ſuperior here being debitor, he was 
bound to receive this adjudger gratis. Fountainhall, 14th Februa 
1702, Creditor of Seton contra Seton. Magiſtrates of a royal bur 
are not entitled to any compoſition for entring ſingular ſucceſſors. Du- 
rie, 22d July 1634, Hay contra Bailies of Aberdeen, 


Tux ſuperiority of certain lands being appriſed, the appriſer was What ſum 


. , ble i 
decerned to pay no more to the ſuperior but a year's duty of what he _— an 


was to get himſelf when entred, which was only ſo much feu-du 

payable by his ſubvaſſals ; and he was not found obliged to pay a full 
year's duty of the lands, which belonged not to him, but to his ſubvaſ- 
ſals. Durie, 15th February 1634, Ld. Monkton contra Lord Veſter. 
Spotiſwood, (Compriſing) 29th March 1636, Cowan contra Maſter 
of Elphingſton. — And a ſuperior having confirmed ſeveral infeft- 
ments of annualrent out of the appriſed lands, which exhauſted a great 
part of the yearly profits ; the appriſer was only bound to pay for his 
entry, according to the free profits, deducing theſe annualrents, altho' 
the annualrents were come in the perſon of the appriſer himſelf, and 
diſponed to be taken out of other lands, as well as the lands appriſed. 
Durie, 17th July 1630, Lord Erſkine contra Earl of Home. — The 
like. Durie, 18th July 1633, Baird contra — But a com- 
Priſer of the ſubvaſſal's right, is bound to pay a full year's duty. Dus 
rie, Bid. — And a compriſer of feu-duties and ſuperiorities from an 
immediate ſuperior, who had granted ſubfeus, after the act of parl. 
1606, without the conſent of his ſuperior, is liable to pay, for being 
entred, a full year's rent of the lands, tho he acquire right only to 
the feu- duties. Durie, gth March 163 9, Lord Almond contra Hope 
of Carſe. — A vaſſal who had greatly improved his feu-lands, being 
to Pay his entry ; the Lords found, That the preſent rental, (not that 
which was when the purchaſe was made) is the rule, Bruce, 27th 
Vor. II. 5 L July 
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July 1715, Governors of Heriot's Hoſpital contra Hepburn. No 
. allowed the compriſer, tho' the lands be liferented, but pay- 
ment may be ſuſpended until the liferenter's death, and in the mean 
time ſufficient ſecurity. Durie, 18th July 1633, Baird contra : 
Durie, 11th March 1636, Scot contra Elliot. --- If the debt in the 
compriſing be ſmall, the Lords will modify the year's rent proporti- 
onally. Durie, zoth March 1637, Paterſon contra Murray. 


Singular | A Sur RIOR cannot refuſe to give infeftment upon a compriſing 
ſucceſſor enti- deduced againſt his feu-vaſſal, upon pretext of bygone feu-duties reſt- 
tled to be en- . . . 
tred without ing Owing, becauſe the ſingular ſucceſſor is not liable to pay the feu- 
paying - by- duties that have become due before the date of his right, and the ſu- 
gone cm perior is at no loſs, ſeeing he may poind the ground for the ſame. Du- 


rie, 17th July 1630, Lord Erſkine contra Earl Home. Durie, 29th 
March. 1636, Cowan contra Lord Elphingſton. 


Superior A PrRxSON being charged, by virtue of precepts upon a retout, 
bound fee to enter a vaſſal, and he alpending upon this DG THe] he was not 
ſerving always _—_— yet the letters were found orderly proceeded, but prejudice 
his own right. of the rights of all parties having intereſt, and in particular, that it 

ſhould not derogate from the ſuſpender's right, __ was a claim to 
the property itſelf. Durie, 2 1ſt December 1626, Town of Edinburgh 
contra Logan, — A ſuperior having ſuſpended a charge to infeft the 
vaſſal, and conſigned a precept of ſaſine in the clerks hands, but al- 
ledging that he had a reduction depending of a charter granted by him 
to the charger's father, which behoved firſt to be diſcuſſed ; yet the 
Lords ordained the precept to be given up to the charger, for other- 
wiſe they thought that all charges out of the chancery might be clud- 
ed and put off by a reduction. Spotiſwood, (Chancery) 13th July 
1627, Seton contra Home. — It being alledged for a ſuperior charged 
to infeft the apparent heir of his vaſſal, That the lands belonged to 
himſelf u e account of recognition incurred by the father, this 
was not found ſufficient to ſtop the entry, ſeeing the recognition was 
not declared, but the Lords, in their decreet, made a reſervation of what- 
ſoever was the ſuperior's right prout de jure, wherein they declared, 
That he ſhould not be prejudged by his neceſſary obedience in entring 
the vaſſal. Durie, 23d January 1630, Peebles contra Lord Roſs. _—. 
The magiſtrates of a burgh being charged as ſuperiors of a neighbour- 
ing barony, to infeft a man as heir to his father, and they ſuſſ ading, 
and offering a precept, containing a reſervation of all the privileges 
town had over that barony, which the charger refuſed to accept in a- 
ny other terms than the old ſtile ; the Lords ordained them to enter 
the vaſſal conform to the old infeftments ; but in the decreet of ſuſpen- 
ſion it was declared, That the entry of the vaſſal ſhould be without 
prejudice of the ſuperior's right prout de jure. Auchinleck, (Supe- 
rior) 3d July 1636, Johnſton contra Magiſtrates of Edinburgh —- 
A ſuperior is bound to infeft his vaſſal or ſubvaſſal, whatever right 
he may have in his own perſon, which is always reſerved to him by 
a ſaluo jure ſuo. Stair, Gosford, 28th June 1672, Menzies contre 
Ld. Glenurchy. | 


Superior 
may redeem * . . . . 2 s 
appliliog, ted A. 1 h0 a ſuperior has his choice, either to receive an appriſer, or 


again is pay him off, and take the lands to himſelf; m GO RN "Se 


ya 
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his offer to pay muſt be fempeſtive, and that his offer at the bar, after 
running the courſe of three conſecutive charges, and his ſuſpending at 
length the letters, was out of time. Maitland; 27th February 1 566, 
Brown contra Abbot of Dunfermline. — The ſuperior may {till re- 
deem the lands from the compriſer, * yment of the ſums com- 

riſed for, if the legal be not expired. Durie, 5th March 1634, 

lack contra Ld. Pitmedden, _— The ſuperior has his option in ad- 
judications as well as appriſings, either to give infeftment or to purchaſe 
them in upon payment of the ſums contained therein ; but the debitor 
can redeem again from the ſuperior _ payment of the like ſums, 
without any t ing, for a year's entry, Stair, Gosford, 1oth June 1671, 
Scot contra Lord Drumlanrick... Adjudication being led for debt ex- 
ceeding the value of the lands adjudged, found, That the ſuperior muſt ei- 
ther enterthecreditor, or pay the value of the landsadjudged, to be deter- 
mined by the Lords upon a 2 thereof; and upon ſuch payment, 
that the creditor muſt transfer his debt and diligence to the ſuperior, with 
abſolute warrandice for the ſum received, reſerving to the creditor his claim 
againſt the common debitor, ſo far as not ſatisfy d out of the value of the 


lands. Forbes, 24th July 1713, Univerſity of Glaſgow contra Ha- 


milton. . 

In an adjudication after the new form, by ſale and roup of bankrupt 
lands, the Lords found, That the act of parliament 1469, allowing ſupe- 
riors to purge appriſings, and take the lands to themſelves, took no 
place. Fountainhall, 17th December, 1695, Kennedy contra Earl 
Caſſils. 


| In a declarator of nonentry, at the inſtance of the Marquis of Diſclmation, 


Queenſberry, as Lord of Torthorrel, againſt the Earl of Annandale, as 
heretor of the lands of „ alledged for the defender, The 
faids lands not being expreſly contained in the purſuer's title deeds, 
they can only be claimed as part and pertinent, and fince the defen- 
der denies that they are part of the Lord Torthorrel's eſtate, and aſſerts 
that he and his predeceſſors ſtood vaſſals therein to the King for the 
ſpace of 40 years, the purſuer ought in initio to make up his title, by 
proving that they are part and pertinent. Anſwered, The defender, if he 
controvert the purſuer's right of ſuperiority, may diſclaim it on his peril. 
The Lords found the purſuer needed not prove part and pertinent, but that 
the defender might diſclaim on his hazard, the proceſs not being deſigned 
to take away the defender's property, but only for claiming the caſualties 
of ſuperiority, where no ſuperior was competing. Harcus, (Nonen- 
try) February 1683, — of Queenſberry contra Earl An- 
nandale. In a declarator of nonentry, at the inſtance of the Earl of 
Mariſchall contra Gordon of Fechil, it was alledged for the defender, 
That he was only mediate vaſſal to the purſuer, and immediate vaſſal to 
my Lord Forbes, who was not called. Anſwered, If the defender 
controvert the purſuer's right of ſuperiority, he muſt diſclaim; the 
Lords found the defender ob 5 acknowledge the purſuer 
for his immediate ſuperior, or to diſclaim upon his hazard. Harcus, 
232 ) February 1688, Earl of Mariſchall contra Gordon 
0 
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Surrogatum. 


miſſioned goods returned, the truſtee acquainted his conſtituent by a 


SUPERIOR acquiring @ gift of his own ward, marriage, &c, 
muſt communicate the benefit to his vaſſals. See Jus ſuperveniens autho- 
ri accreſcit ſucceſſori. 


N 


SURROGATUM 


F a wadſet tenement, wherein the relict was infeft, is redeemed, 
ſhe muſt be provided to the annualrent of the ſum in the reverſi- 
on. Haddington, 14th March 1623, Skeen contra Forbes. — An 
order of redemption having been uſed, and the wadſet ſum conſigned, 
after the wadſetter's liferent-eſcheat was fallen, it was found incum- 
bent upon the wadſetter, who had right to this ſum, as coming in 
place of the wadſet, to employ the ſame, or give ſecurity to the dona- 
tar of his liferent-eſcheat for he annualrent thereof during the wadſet- 
ter's lifetime. Stair, 2gth June 1661, Telfer contra Maxton. 
A MAnDATAR having ſold his conſtituent's goods, took bond for 


the ſame in his own name, the conſtituent was found to have a direct 


action againſt the purchaſer by way of declarator to pay the ſum to 
him. Stair, gth June 1669, Street contra Home. — A perſon who 
ſold ſome victual of the growth of lands, whereof he had taken upon 
him the management in abſence of the heretor, taking the price 
yable to himſelf, having died before the term of payment, the 
Lords found that the victual was not the defunct's, and that there- 
fore the price was not in honis ejus, nor could be claimed by his exe- 
cutor-creditor. Forbes, 15th March 1707, Hay contra Hay. 
John Mathiſon drover, bound for England with a drove of cattle be- 
longing to himſelf, took the truſt of another drove belonging to James 
M*Beath, which he undertook to ſell upon his account; Mathiſon 
dying in England, while a part of this drove remained on hand unſold, 
Robert Gordon, his fellow . drover, diſpoſed of the cattle, took up what 
money belonged to the defunct, and, after paying his funeral charges, 
Sc. returned to Scotland with L. 130, ready to be delivered to thoſe 
having beſt right; in a competition betwixt an executor-creditor of the 
defunct's and the ſaid James M*Beath, the Lords found the money ly- 
ing by Mathiſon at his death, and intrometted with by Robert Gor- 


don, and alſo the price of the cattle fold and received by Robert 


Gordon after Mathiſon's death, was preſumed to be the price of 


M Beath's cattle ſo far as extended to the value of the ſame, and not 
in bonis of Mathiſon ; and therefore preferred M*Beath to the executors- 


creditors of Mathiſon. December 1731, Lord Strathnaver contra 
M*Beath. | | 
A PERSON receiving money to buy goods for another, having 
bought and received them in his own name, without mention of the 
truſter, the property was found to be in him, and his creditors arreſt- 


ing were preferred. Stair, 24th January 1672, Boylſtoun contra 
Robertſon. — A perſon having granted a commiſſion in writ to a ſu- 


percargo of a ſhip, to export ſome goods belonging to him, and to ſell 
them in Holland, and with the price to buy ſome other ſpecies of 
goods for his behoof, which being accordingly done, and the com- 


letter 
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letter, that they were put in a cellar for his behoof; thereafter, a cre- 
ditor of the truſtee's poinding theſe goods, as belonging to his debitor, 
the conſtituent raiſed a proceſs of ſpuilzie upon this ground, That the 
ou poinded belonged to him the purſuer. Alledged for the de- 
nder, That poſſeſſion preſumes property in moveables, and the,pur- 
ſuer had no bill of loading of the goods poinded as belonging to him, 
nor was he bound to have own'd them to be his, had my been caſt 
away; ſo that, till delivery, they were to be reputed the ſupercargo's 
s. The Lords found the property of the nam belonged to the. 
urſuer, and decerned the defender to make reſtitution, but aſſoilzied 
fm a ſpolio. Harcus, (Spuilgie) February 1687, David 
Steils contra David Spence. 

ALEXANDER MARTIN being creditor upon the eſtate of Ryſlaw 
by infeftment for upwards of L. 30,000 Scots, the right after his 
death was adjudged by Doctor Hay and Thomas Calderwood, two 
of his creditors, in the year 1695. Thomas Calderwood, upon the 
title of Martin's infeftment, carried on a fale of the eſtate of Ryſlaw, 
and got himſelf in effect ranked ſole creditor, and at the ſame time 
became a purchaſer, in which proceſs Doctor Hay was at firſt called, 
but he died during the dependence, and there was no transference a- 

inſt his heirs, nor appearance made for them ; Thomas Calderwood, 
immediately after the purchaſe, without being infeft, ſold the lands 
to Mortonhall, and made over his decreet of ſale; Mortonhall paid 
ſome part of the price, retaining the remainder in his hand, for which 
he granted bond, with a quality, That neither principal nor intereſt 
ſhould be paid till certain incumbrances were purged, particularly 

Doctor Hay's adjudication. Sir William Cockburn acquiring right to 
this adjudication, infiſted in a declarator againſt Thomas Calderwood's 
heirs and creditors for having it found, that he had a right to a ſhare of 
Martin's infeftment, in proportion to the extent of his adjudication, 
and ought to be paid at leaſt pari paſſu with Thomas Calderwood ; 
and in reſpect that Mortonhall got the lands affected by Martin's in- 
feftment, made over to him by Thomas Calderwood, and had the 
price thereof ſtill in his hands, therefore he ſhould be decreed to make 6 
part thereof forthcoming to Sir William, that price being a ſurroga- 
tum come in place of the land itſelf, and being ſtill in medio, not di- 
vided amongſt thoſe, who had an intereſt in the land. Againſt this 
declarator it was objected, That Calderwood having purchaſed the 
lands of Ryſlaw at a publick roup, theſe lands werdhereby diſbur- 
dened of all the bankrupt's debts, and conſequently of Sir William's 
claim; and that, altho' Calderwood had not made any actual payment 
of the price, yet, he being himſelf ſole creditor, and likewiſe fole pur- - 
chaſer, there was an extinction confufione, which is equivalent to pay- 
ment ; and that therefore Sir William Cockburn had only a perſonal 
action of repetition againſt Thomas Calderwood, and could not affect 
the price of the lands in Mortonhall's hands, otherwiſe than by arreſt- 
ment, or confirmation as creditor to Thomas Calderwood, the effect 
of which would be, That Sir William would be entirely cut out b 
Thomas Calderwood's ereditors, who have done diligence, or got al- 
ſignments for ſecurity of their debts. The Lords repelled the objection 
againſt the declarator, and found that Sir William has right by pro- 
grels to part of the ſums in Mortonhall's bond effeiring to Sir William 


and Thomas Calderwood's rights in Martin's debt, and that the ſums 
Vor. II. 5 M in 
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Suſpenſion. 


Effect of a 


ſuſpenſion, . 


in the ſaid bond are to Nee the lands 
of Ryſlaw, due at the ſale thereof. 16th December 1725, Sir Willi- 
am Cockburn contra Creditors of Thomas Calderwood, 


— 


SUSPENSION: 


X HORNING and execution thereof was reduced, becauſe denoun- 
ciation had followed after the letters were ſuſpended. Colvil, June 
1583, Broomfield contra Haitlies, -—- A charge of horning having 
been ſuſpended, and thereafter the letters found orderly proceeded, yet 
a denounciation upon the former charge was found unwarrantable, 
being before the decreet of ſuſpenſion was read in the minute book 


and extracted. Home, January 1683, Brown and others contra 


Thaiplane. 
Are 


land 


ECREET-ARBITRAL being given for an annual preſtation, and 
horning raiſed thereupon the firſt year, which was ſuſpended upon pay- 
ment or conſignation, a ſecond charge for the next year's preſtation was 
found unwarrantable, becauſe the decreet itſelf being once ſuſpended, 
a charge could not be lawfully given, until the ſuſpenſion were diſcuſ- 
ſed. Auchinleck, (Horning) 19th February 1630, Ld. Towerlands 
contra Auchinnames. --- Creditors purſuing tenants for payment of a 
particular year's rent, and being ſuſpended on a multiple-poinding, 
cannot lawfully poind. for any other year's rent, till the ſuſpenſion be 
diſcuſſed. Durie, 24th July 1634, Bruntfield contra Trotters. 
A party having completed all the ſolemnities of poinding corn ſtacks, 
but being interrupted by a ſignetted ſuſpenſion before the corns were 
threſhed out, craving, by bill, the Lords direction how to pro- 
ceed therein; the Lords firſt iſſued out a citation againſt the de- 
bitor, to anſwer the complaint, with certification, if he did not, 
they would conſider the caſe ; and, generally, they — the ſu- 
ſpenſion, intimated after the poinding was completed, could not hinder 

e poinder to diſpoſe on the corns, yet ſuperſeded to give anſwer till 
they ſaw if he would appear or not. Fountainhall, 6th December 
1707, Lanerick contra Glafſie, — The Lords found it unwarrantable 
in a meſſenger to commit one to priſon, by virtue of a caption, for debt, 
after intimation of a fiſt upon a bill of ſuſpenſion obtained by the pri- 
ſoner, altho' he was in the meſſenger's hands, before the fiſt was in- 
timated or procured. Forbes, 27th July 1710, Lamb contra Cle- 


MAGISTRATES being purſued for a priſoner's debt, whom they 

had unwarrantably ſet at liberty; this exception for them, viz. That, 
before they ſet him at liberty, he had ſuſpended the decreet whereon 
he was impriſoned, was repelled, becauſe the ſuſpenſion contained no 
warrant to ſet at liberty, without which, and that they, upon ſuch a 
warrant, had been ly charged, they could not, at their own 


hands, do it; for the ſuſpenſion might have been diſcuſſed againſt the 
debitor, and thereby the creditor prejudged. Durie, penult. March 
1626, Gemmil contre Bailies of Glaſgow. Durie, 25th June 1642, 
Wylie contra Bailies of Wigton. 


IN 
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Suſpenſion. 


— — 


In a proceſs of forthcoming it being objected, That the common 
debitor bad obtained ſuſpenſion, which behoved to ſiſt all execution; 
this was repelled, in reſpect the common debitor, being called in the 

roceſs of forthcoming, might repete his reaſons of ſuſpenſion there. 
Due, 25th January 1642, Stirling contra Aikenhead. 


A BonD conceived negatively, That the debitor ſhould remove from Suſpenſion 


* * o oa * u 
a certain ſervice, and ab in time coming, was not allowed to be e — 


ſuſpended fimpliciter, tho obedience was given, but only ay and while tive obligation. 


the debitor tranſgreſs the obligation, and that he might be charged 
thereupon ſo oft as he tranſgreſſed. Stair, 16th December 1671, Stew- 
art contra Willings. 


A RE Aso of ſuſpenſion, that the charger poinded goods in ſatiſ- 
faction of his decreet, cannot be proved otherwiſe than by writ or oath 


ſuſpenſion, if 
they muſt be 


of party; for reaſons of ſuſpenſion muſt be inſtantly verified, and can- inſtantly vert- 
not ſtop for diets to prove by witneſſes. Durie, gth March 1636, fed“ 


Stirling contra Hamilton. Payment being proponed as a reaſon of 
ſuſpenſion, the letters were found orderly proceeded, becauſe it was not 
inſtantly verified at calling the cauſe, altho' it was offered to be proved 
by the charger's oath, he not being preſent. Haddington, 2gth No- 
vember 1609, Jerdane contra Gordon. --- A decreet of removing in 
abſence, being ſuſpended upon this ground, That the charger being 
but one of three heretors pro indiviſo could not remove the ſame, was 
not found competent by way of ſuſpenſion, ſeeing it was not 1 
verified, but reſerved to reduction. Durie, 18th December 1628, Ld. 
Johnſton contra his Tenants. ---- A decreet being both ſuſpended and 
put under reduction for the ſelf ſame reaſons, altho' the reaſons ſeem 
probable, yet if they be not inſtantly verified, the letters will be found 
orderly proceeded, the charger finding caution to refound the ſum cum 
omni cauſa if his adverſary prevail in his reduction. Haddington, 1ſt 
June 1610, Wright contra — One of two coprincipals being 
charged for the debt, ſuſpended upon this alledgeance, That the other 
coprincipal had made payment, which alledgeance he got a term to 
prove, tho” in a ſuſpenſion it being ſuper facto alieno, emerging after 
the date of the bond. Stair, 15th July 1665, Urquhart contra Blair, 
In a proceſs for an apprentice-fee againſt the father, who was the 
cautioner, the apprentice's diverting and abſence, being referred to the fa- 
ther's oath, and he having deponed, with a quality, that the maſter had 
beaten and put away his ba ; the Lords found, That the quality being 
ſuper facto alieno, did reſolve in an exception, which he ſhould have 
proponed, and could not be proved by his own oath ; and yet, tho 
the proceſs was a ſuſpenſion, wherein there had been a litiſconte- 
ſtation, the Lords allowed a term to prove the ſaid quality. Dirleton, 
6th November 1667, Fife contra Daw. --- Altho' regularly reaſons 
of ſuſpenſiof ought to be inſtantly verified, yet, in a ſuſpenſion of a 
decreet of removing, the maſter not having been ſummoned to the ſaid 
removing, nor mentioned in the decreet, notwithſtanding he was infeft 
in the lands with 20 years poſſeſſion, the Lords aſſigned a term to him 
to prove his poſſeſſion, &c. Auchinleck, (Suſpenſion) 20th June 1628, 
contra Lord Carnegy. ---- In a ſummar charge againſt poſſeſ- 
ſors to remove at the inſtance of a miniſter, who had the ground deſign- 
ed to him for a glebe ; the defenders, ſuſpending, were allowed terms 
5 M 2 to 
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to prove, and not bound to verify inſtanter, as in ordinary ſuſpenſions. 
Spotiſwood, (Suſpenſion) 6th February 1628, Hannay contra Ruther- 


ford. 


Second dili- 'Tyyg Lords declared, That thereafter all reaſons of ſuſpenſion, con- 
— wu ſiſting in fact and probable by witneſſes, ſhall be proved at one term; 
and that they will grant no further diets of diligence againſt the wit- 
neſſes ſummoned to that term, tho' the witneſſes compear not, but 
will then conclude the cauſe without further protracting the proceſs, 
Durie, 15th January 1624, Ker contra Dickſon. , | 
Second foſ-. A REASON of ſuſpenſion being founded on a writ produced, which 
— fame, „u. Was granted by the charger, nevertheleſs the letters were found order- 
dium. ly proceeded, becauſe there was a former ſuſpenſion upon the ſame 
reaſon diſcuſſed, 2 the letters orderly proceeded for not verifica- 
tion thereof; it being found, That the verification could not now be 
received in a new ſuſpenſion after a term affixed in the firſt, as faid is. 
Durie, Auchinleck, (Incident Diligence) Spotiſwood, (Suſpenſion) 

28th February 1628, Glen contra Ld. Knock. 


A party be- A DECREET of poinding the ground, being ſuſpended by the he- 
comes perfo- retor, a ſingular ſucceſſor not perſonally liable, and the ſuſpenſion diſ- 
ſuſpending, cuſſed in the charger's favours ; the Lords found, That the ſuſpender 
e perſonally liable to pay all the bygones contained in the ſuſpenſion, 
merly . and therefore that it was in the charger's — to poind the ground, 

or to ſuit the ſuſpender perſonally. Spotiſwood, (Poinding) 14th No- 


vember 1634, M*Naughton contra MNaughton. 


Fxpencesin A LIT ERENTRIx having obtained deereet for certain quantities of 

a ſuſpenſion. victual, as the bygones of her annuity payable in victual, and having 

diſcuſſed a ſuſpenſion of the ſame, the queſtion occurred as to the ex- 

nces. The ſuſpender pleaded, That the victual ought to have been 

liquidated in the — and converted into money, and therefore he 

had good reaſon to ſuſpend in order for a liquidation. Anſwered, It 

was the defender's part to have applied for a liquidation, upon this me- 

dium, that loco facti impreſtabilis faccedit damnum & intereſſe. The 

purſuer could not inſiſt for ſuch a liquidation, her claim was the pſa 

corpora, and had the ſuſpender thought proper to implement the 2 

by delivering over the 7p/a corpora, ſhe could not have refuſed the 

fame, nor inſiſted for money. The Lords found expences due. 12th 
February 173 5. Gordon of Ardoch contra Lady Newhall. 


Decreer f IN the reduction of a horning upon this reaſon, That the Lords ha- 

8 ving found, in the ſuſpenſion of the charge, that the charger, whoſe 
ow to be put , 466 a” 

to execution? title was an aſſignation not intimated before the cedent's death, ought to 

confirm before extracting, which is in effect a turning of the decreet 

of regiſtration into a libel, the debitor ought to have been charged de 

nouo upon the decreet of ſuſpenſion, whereas he was denounced upon 

the old charge. Anſwered, Cuſtom requires no new charge upon a 

decreet of ſuſpenſion. Replied, Tho' when a reaſon of ſuſpenſion 

. tends only to take off the charge in gr as when a partial diſcharge is 

oduced, it is reaſonable that the old charge go to execution pro re- 

. yet it is otherwiſe when a reaſon of ſuſpenſion enervates the 


charge 


** 
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charge in totum, and the charger's aſſignation not intimate in the ce- 
dent's lifetime, was not a ſufficient title without confirmation, which 
made in effe& a new title. The Lords found the horning null, and 
they thought, that to find the letters orderly proceeded, was not the 
proper decerniture in the ſuſpenſion, but that it ought to have run in 
the terms of a new decreet. Harcus, ( Horning) November 
1687, John Hamilton contra Colonel Borthwick. — Warrants to 
diſcuſs upon bills of ſuſpenſion are equivalent to fignet ſuſpenſions ; and 
therefore tho' the letters be found orderly proceeded, there can be no 
execution till the decreet of ſuſpenſion be extracted, after which the 
charger may either put the letters upon the firſt decrect to further exe- 


cution, or take new letters upon the decreet of ſuſpenſion, Stair, 18th 
January 1681, Dick contra Chaiplane. | 


WHAT alledgeances receivable by ſuſpenſion, what by reduction? 
See Competent. 


CAUTIONER in a ſuſpenſion. See Cautioner in Suſpenſion, 


1 


RENTAL, wherein the defender was received as kindly te- Subje& mat. 
nant to the Duke of Lenox and his heirs, in ſome acres of land, N ns 
and alſo in the keeping of the houſe of Inchinnan, was ſuſtained to de- 
fend againſt a removing from the houſe ; tho' it was pleaded for the 
purſuer, That the rental could be no title to exclude the maſter from 
the uſe of his own houſe, and alſo, that the right to be keeper of a 
caſtle or houſe is a feudal right, which muſt be conſtituted by infeft- 


ment. Durie, 29th January 1628, Duke Lenox contra Houſton, 


Tur Lords found, That a tack in prædiis ruſticis did militate a- Tack, what 
gainſt the buyer of the lands, but not in prediis urbanis, becauſe theſe Kind, a real 
uſe not to be under tack, but only ſet from year to year, Fountain- S 
hall, 5th February 1680, Rae contra Finlayſon, 


FounpD, That there can be no kindly tenant by bare paying of rent, Who under. 
tho for many years; but that it is requiſite he have either tack or ren- 994 Kindly 


tal. Colvil, March 1587, Tutor of Caſſils contra Ld. Lo- ew 
chinvar. 


Tur date of a tack (quarrelled for want of an entry) is a ſufficient Requiſſtes of 
entry, where no other entry is expreſſed. Fountainhall, 13th No- n bad 
vember 1679, Seton contra White. | 25 On 

A Tack ſet by a huſband to his wife for her lifetime, was found 24s, Tack- 
null at the inſtance of his heir, becauſe it contained no tack-duty, nor duty. 
was it a diſpoſition of a liferent right, becauſe wanting a precept and 
ſaſine. Co vil, 7th June 1 575, Ld. Grange-Durham contra his bro- 
ther's relict.— The like. Durie, 5th July 1625, Ld. Ayton contra 


Tenants. ---- A tack, tho' ſet fine certa mecede, yet was found to ſub- 
5 N ſiſt 
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ſiſt till reduced by way of action, becauſe the ſetter had given under 
his hand, that he had received (not in yearly duty, but unico con- 


textu) a great ſum for the ſame from the tackſman. Colvil, 


June 1591, Ld. Mellerſtanes contra Haitlie. - A tack ſuſtained a- 
gainſt the ſetter and his heirs, altho' it was alledged to want a duty, 
becauſe altho it bore a yearly duty, yet thereby the ſetter had diſchar- 
ged that duty to the tackſman for ever, in place of his bairns part of 
gear, which was alledged to be alike as if there had been no duty in- 
ſert; but the ſaid clauſe would not have liberated the tackſman at the 
hands of a ſingular ſucceſſor. Durie, Auchinleck, (Tack of Teinds) 
lt. January 1627, Roſs contra Blair. A tack after looſing of re- 
deemed land was found not to be null, altho' it contained no 40 Wo 
having been Pn the reverſion to be ſet mail free. Hadding- 
ton, ult. July 1605, Ld. Reſtalrig contra Craw. -A contract being 
made by the Ld. of Lundie, whereby he bound himſelf to ſuffer a 
ſmith to bruik a piece of land during his lifetime, he working the ſmith- 
work of Lundie, as well in ſhoeing his horſes as in mending his plough- 
graith, was found to be a lawful tack, and that his — was merces 
ocationts, and ſufficient to maintain him in his poſſeſſion againſt a ſin- 
{ue ſucceſſor. Haddington, Lundie contra the ſmith of 
undie. 

A Tack ſet in perpetuum was found null, even at the inſtance of 
the granter's repreſentative, Hope, (Tack) 15th July 1615, Stewart 
contra Lord Gairlies. — A rental to a man and his heirs ad perpe- 
tuam remanentiam, found to endure only for the ſetter's and receiver's 
lifetime conjunctim. Spotiſwood, (Rental) 22d June 1627, Earl Gal- 
loway contra Tenants. — The Lords ſuſtained a tack, tho' wanting a 
definite iſh, but only bearing to continue till a certain ſum ſhould be 
paid, and this againſt the ſetter, but not againſt a ſingular ſucceſſor. 
Auchinleck, (Tack) 1ſt December 1627, Hardie contra — 
A tack which was ſet to a man and his wife during their life, contain- 
ed an obligation upon the ſetter, © to receive the bairns to be pro- 
* created betwixt them as kindly tenants after their deceaſe, ſo long as 
te they were able to pay the tack-duty ; this obligation was not found 
ſufficient to defend x eldeſt in a removing at the inſtance of a ſin- 
gular ſucceſſor in the land, the tack ſo far as in his favours wanting a 
definite endurance. Durie, 2d March 1626, Hamilton contra Te- 
nants. In a fimilar caſe, a tack being ſet for a limited time, con- 
taining this clauſe, © That the granter ſhould receive the tackſman 
" — his heirs kindly tenants to him and his heirs, after expiry of the 
* tack ; ” this obligation was found ſufficient to defend the tackſman 


_ againſt a ſingular ſucceſſor purſuing a removing, after the term firſt 


condeſcended upon in the tack was elapſed ; becauſe this clauſe im- 
ported that the tack ſhould continue during the life of the ſurviver, 
whether ſetter or tackſman, and therefore upon the matter it was the 
ſame as if the tack had been ſet for a limited time. Durie, 6th Fe- 
bruary 1633, Gordon contra McCulloch. _— In a removing the te- 
nant alledging that the tack had a proviſion, That he ſhould not be 
removed if he found ſuch a man named cautioner for the duty ; the 
Lords ſuſtained the tack tho' it wanted an iſh, as being during the 
tackſman's pleaſure, which ended with his life. Fountainhall, 25th 
June 1680, contra Ferme. — Carruthers of Holmains, in the 
year 1680, granted a tack to William Irvine of the following my” 

ets 
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Sets, and in rental lets to the ſaid William the e, ve pound land, 
as then de, by him and his tenants, and that perpetually and con- 
tinually as long as the graſs groweth up and the water runneth down, 
and obliges him and his heirs, &c. to renew the preſent ſecurity and 
right of the ſaid frvepound land to the ſaid William Irvine, his heirs and 
1 ay and while they find themſelves ſufficiently ſecured in the 
ſaids lands; in a removing at the inſtance of the heir of the granter 
it was objected, That this tack or rental was null, as wanting an iſh. 
Anſwered, A tack or rental wanting an iſh is indeed not good againſt 
ſingular ſucceſſors, at the fame time it can — be doubted but a 
proprietar has it in his power to grant ſuch an obligation to his tenant 
that ſhall be good againſt himſelf and heirs for ever. This is no un- 
lawful obligation, none of theſe that are reprobate in law. The Lords 
found, That by the meaning of parties the contract was intended to be 
a perpetual right to the tenant and his ſucceſſors, and therefore aſſoil- 
zied. 23d January 1717, Carruthers contra Irvine. See Durie, 26th 
July 1631, Crichton contra Viſcount of Air. A tack being ſet for 
an eluſory tack-duty, and for an endurance of 2400 years, was found 
not to have the benefit of the act of parliament in favours of tenants, 
and therefore not good againſt ſingular ſucceſſors. 3d February 1730, 
Aliſon contra Ritchie. ---- In a declarator of the crown's kindly te- 
nants of Lochmaben contra Viſcount of Stormont, the Lords found, 
from ſome ancient documents produced, That the purſuers, tho' ha- 
ving neither charter nor ſaſine, but as tenants paying their rents to the 
Viſcount of Stormont, had yet ſuch a right of property in the lands 
that they could not be removed, and might diſpone their rights to ex- 
traneous perſons. 24th November 1726. 


1 

N 4 

| 

| 
A 

Fl 


bl. þ 
f 
' 
"* 
IT 
| 
* 


AN indefinite rental containing no term of endurance, was refuſed lodefioite 
to be ſuſtained for life, unleſs the cuſtom of the barony were proved tem of ende- 
by writ to be ſo. Hope, (Rental) roth December 1619, Corſby con- ms ng 
tra Donaldſon. --- An indefinite rental, mentioning no time of endu- 
rance, bearing only, that the perſon in whoſe favours it was granted, 
ſhould be received as kindly tenant to the ſetter and his heirs, was 
found to endure during the joint-lives of the ſetter and retaller. The 
like found, tho' the clauſe fad been, that the rentaller and his heirs 
were to be received kindly tenants to the ſetter and his heirs. Durie, 
5th July 1625, Ld. of Ayton contra Tenants, ---- Found, That a ren- 
tal given to a man and his heirs, ought to laſt for the life of the firſt 
heir of him to whom the rental was given, and no longer, conform to 
the Roman law, J. 14. cap. De uſufruct. which the Lords declared 
they would follow in all time thereafter, when the like queſtion ſhould 
occur. Durie, Spotiſwood, (Uſusfruttus) 13th March 1632, Ahanay 
contra Ayton. Durie, Auchinleck, (Rental) 15th March 16371, 

Earl of Galloway contra Burgeſſes of Wigton. Forbes's MS. 17th 
December 1713, Earl of Nithſdale contra Ld. of Biſhoptoun. — A 
tack being ſet for a limited time, containing this clauſe, © That 
< the granter ſhould receive the tackſman and his heirs kindly tenants 
to him, and his heirs after expiry of the tack, ” this clauſe was 
found to 2 that the tack ſhould ſubſiſt during the life of the ſur- 
viver, whether ſetter or tackſman. Durie, 6th February 1633, Gor- 
don contra M*Culloch. _—. A rental bearing, © That the granter 
* ſhould receive the rentaller's children, after him, as kindly tenants, 
5 N 2 «© on 
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* on ſuch conditions as they ſhould agree upon, found ſufficien 

to defend the rentaller (after his father's death) from removing, he gi- 
ving the ſame graſſum, and yearly duty as others of the purſuer's kind- 
ly tenants did, for like lands, and to laſt for like years, as uſed to be 
allowed to others, and on ſuch other conditions as were uſual. Durie, 
2d July 1630, Ld, Rowallan contra Boid. — The like. Durie, 11th 
March 1626, Ld. of Corſhill contra Wilſon, — A rental whereby the 
ſetter obliged himſelf never to remove a tenant, nor his children, from 
the lands, found ſufficient to defend the children in a removing at the 
inſtance of — heir, — the _ was not to be conſtructed as a 

rſonal obligation upon the ſetter only, but was equally obligatory u 
- his bales.” Ducts, Sporifrreci, ( Rental) 26th 13 A- 
gnew contra Earl of Caſſils. 

In a removing againſt a tenant, who had entred into poſſeſſion, in 
virtue of a minute of tack, which bore no term of endurance ; it was 
pleaded, That a tack wanting an iſh, is void and null, Stair, title Tack. 
$ 27. ſuch a tack muſt be perpetual or nothing. Tis a principle, 


that all obligations are, in their nature, perpetual ; therefore there can 


be no medium, but either that the tack is null or perpetual : For ſuppo- 
ſing it once legally conſtituted, there is nothing to limit the endurance. 
Anſwered, Tho' other obligations be, in their nature, perpetual, this 
is inconſiſtent with the nature of a tack ; and therefore it muſt be in 
arbitrio judicis to fix the time of endurance : And, as to this, there 
are clauſes in the tack, which ſhew it was intended to endure longer 
than one year, ſuch as, that the tenant is tied to muck a certain quan- 
tity of ground yearly, to bring home to his maſter, every year, 20 
loads of coals, &c. The Lords ſuſtained the tack for two years. 22d 
November 1737, Redpath of Angelraw contra White. 


Competition Ty firſt tack of teinds, with the firſt inhibition, was preferred to 


betwixt tacks. 


the ſecond tack, altho' clothed with natural poſſeſſion. Colvil, 
February 1585, Wardlaw contra Otterburn. — A ſpuilzie of teinds 
being purſued by the ſubtackſman's aſſigney; and this exception being 
proponed for the defender, viz. That he had a ſubtack from the ſame 
tackſman, which, tho' poſterior in date, yet was clothed with conti- 
nual poſſeſſion, ever ſince the principal tackſman ceaſed to poſſeſs, 
whereas the purſuer never was in poſſeſſion ; this exception was ſu- 
ſtained, Durie, 23d June 1627, M*Millan contra Gordon. — The 
Lords preferred a compriſer of a tack of teinds, who had firſt _ 
hended poſſeſſion, to a ſubtackſman, who had not attained poſſeſſion, 
altho' the ſubtack was prior. Auchinleck, (Comprifing) 20th July 
1630, Roſs contra Town of Perth. 


Competition WITHOUT natural poſſeſſion a tack is but perſonal, and not effe- 


tacks with o- 


cher rights, 


Qual againſt ſingular ſucceſſors. Stair, Dirleton, 24th February 1676, 
Cullen contra Town of Aberdeen. Hope, (Tack) Fraſer con- 
tra Lord Pitſligo. Durie, 224 November 1632, Hamilton contra 
Tenants. — A tackſman not having apprehended poſſeſſion of the 
lands contained in his tack, before the ſame be annalzied heretably to a- 
nother party; in a removing, at the inſtance of the purchaſer, the tackſ- 
man may not defend himſelf by this tack, and poſſeſſion apprehended after 
the purſuer's infeftment. Haddington, 22d January 1611, Lord Pitſli- 
go contra Philorth.— A tackſman having granted a ſubſet, and _ 
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after renounced the tack in favours of his maſter, the maſter was pre- 
ferred, for tho' the ſubtackſman was in the natural poſſeſſion before tho 
date of the renounciation, it was upon a ſeparate title, and not gud 
ſubtackſman. Durie, 28th July 1625, Earl of Morton contra Ha- 
milton. — A tack being ſet after there was a feu of the ſame land 
nted to another party, which feu was not known to the tackſman ; 
*twas found, That the tack behoved to ſtand till it ran out, becauſe 
of the tackſman's bona fides. Maitland, 14th December 1570, Home 
contra Tenants of Oldhamſtocks. A tack was preferred to a compri- 
ſing, in reſpe& it was ſet before the denounciation, and cled with poſ- 
ſeſſion before ſaſine on the compriſing ; but thereafter, it having been 
made appear to the Lords, that the compriſer's ſaſine was prior to the 
poſſeſſion attained by the tackſman, they preferred the compriſer, al- 
tho', before the ſaſine, the tackſman had executed ſummons of mails 
and duties againſt the tenants of the lands, upon which he afterwards 
recovered decreet. Durie, 11th July 1627, Wallace contra Harvey. 
As to the firſt branch, See Durie, 25th March 1628, Blackburn con- 
tra Gibſon. — One poſſeſſing by a tack, getting a new tack for a leſ- 
ſer tack-duty preſently to commence ; it was found, That he might a- 
ſcribe his poſſeſſion to the new tack, ſo as to prefer him to a ſingular 
ſucceſſor in the lands. Stair, 21ſt June 1671, Neilſon contra Men- 
zies. Gosford obſerves this deciſion differently, as if the ſecond tack 
were a prorogation of the firſt, and to commence after expiry thereof. 


A PARTY having gotten a tack of teinds, and a ſecond to com- 


mence at the expiry of the firſt, and a third to begin at the outrun- = 
ing of the ſecond; in a removing at the inſtance of the purchaſer of againit agu. 
the lands, the Lords found, That the tackſman could not defend him- lar ſucceſſors? 


ſelf by the third tack, the ſecond not being outrun at the time of 
the ſale. Haddington, 5th January 1602, Ld. Drum contra Jamiſon. 
Found, That tenants having tacks for terms to run, and other tacks, 
the entry whereof to be at the iſh of the firſt, may defend themſelves 
thereby, altho' the ſetter ſhould ſell the lands before the entry of the 


laſt tack, which will not thereby be reputed to be conferred in tempus | 


indebitum. Haddington, 7th March 1604, Preſton contra Tenants of 
Dudingſton. _—. A tack was ſuſtained againſt a ſingular ſucceſſor, al- 
tho” it was not to commence for two years after the ſaid ſingular ſuc- 
ceſſor's right, becauſe the tackſman was in poſſeſſion by virtue of a 
prior tack, and the new one to commence at its outrunning, both which 


tacks were lawfully ſet ab initio before the ſingular ſucceſſor's right. 


Durie, Haddington, 2oth July 1622, Mackcarro contra — 
A proprietar during the currency of a firſt tack, having granted a ſecond 
to commence at the expiration of the former, did, after the date of 
the ſecond tack, but before expiration of the firſt, ſell the lands; the 
queſtion occurred, if this ſecond tack was good againſt a ſingular ſuc- 
ceſſor: On the one hand it was contended, That | wa was a tack, and 
here was poſſeſſion, all that was neceflary by the act of parliament to 
make tacks good againſt ſingular ſucceſſors. On the other hand it was 
contended, That no tack is a real right, or good againſt ſingular ſuc- 
ceſſors, unleſs that whereupon poſſeſſion has actually followed; that 
the tackſman has all along been in poſſeſſion by virtue of the firſt 
tack, and that the ſecond tack can in no view be conſidered as any 
how better than a ſimple perſonal obligation upon the proprietar to 
Vor. II, 5 © grant 
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grant a new tack to this tackſman after expiration of the former, and 
which cannot be a more effectual obligation to him, than if granted 
to any third party who never was in poſſeſſion, good indeed agai 

the granter, but by no means againſt ſingular ſucceſſors. The — 
ſuſtained the ſecond tack good againſt the purchaſer. January 
1725, Richard contra Lindſay. — A tack being ſet for nineteen years, 
to begin after the iſh of another tack then not run out, but ſuſpend- 
ing the entry till a ſum were paid to the tackſman by the ſetter of the 
tack ; this tack found not ſufficient to defend againſt a compriſer pur- 
ſuing either for mails and duties or removing, the ſum having — 
paid after compriſing, and ſo the entry of the tack was conferred in 
tempus indebitum. Durie, 3d March 1630, Maxwell contra Tenants. 


Tackcon- A TACK being ſet to a creditor, without any other iſh than till 
trived as a t he ſhould be paid of his money, the Lords conſidered that the pay- 
— rr ment of the ſum was an indefinite iſh, if ſo be that the rent oke 
lingular ſucceſ. land did no more than pay the annualrent of the ſum, in which caſe 
8 they declared Get would not ſuſtain it as a valid tack, but if there 


ir have a tack- , ' Sy 
duty and defi- was a ſuperplus, ſo that by intromiſſion within ſuch a number of years, 


dite iu. he would be paid of the whole, that then it ſhould ſubſiſt as a good 
| tack. The author bere remarks, That if tacks were ſo far extended, 
then wadſets and other heretable rights would be diſuſed, which through 

the intimation given by their at? are more ſecure to the lieges. 
Fountainhall, 1oth February 1698, Cockburn contra Simſon. — A 

tack being ſet for a definite ſpace of time for payment of 1300 merks of 
tack-duty, and two dozen kain fowls, with a clauſe of retention of the 
tack-duty, for ſatisfaction of the annualrents of a ſum due by the ſet- 

ter to the tackſman, which annualrents amounted to 1300 merks 

yearly, there being here a definite iſh, and a certain tack-duty, viz. 

two dozen kain fowls, the tack was found effectual againſt a fingular 

ſucceſſor by infeftment in the lands. Stair, 11th December 1677, O- 

liphant contra Currie. — A tackſman getting a bond from the letter 

of the tack, granting that he had borrowed a ſum from the tackſman, 

and allowing him to retain poſſeſſion of the tenement till he were | 

and alſo to retain his annualrents out of the firſt end of the tack-duty ; 

the Lords found this a real right, even againſt a ſingular ſucceſſor, and 

that it had the force of a tack, altho' it was alledged that it had no 

iſh, becauſe it really had an iſh, tho' indeterminate, viz. whenever the 

debt ſhould be paid. Durie, 22d January 1625, Ronald contra Strang, 


What it the LAN DS wadſet being liferented, and therefore the heretor ſetting a 
rackiman be tack to the wadſetter of other lands in lieu thereof, to be enjoyed dur- 
rain the whole ing the life of the liferenter, without any duty; after the ſetter's de- 
rack-duty ceaſe, his relict being kenned to her terce of the lands ſet in tack, and 

r removing there from, the Lords found, That the tack could 
not defend the tackſman, ſeeing it wanted a duty, tho' granted in re- 
compence of the wadſet, for if it had contained a duty, the lady ter- 
cer would have had right to her proportion thereof, how little ſoever it 
had been. Durie, 2oth June 1629, Keith contra Ogilvie. — Where 
a tack contains a definite iſh, it is good againſt ſingular ſucceſſors, tho 
the tack-duty be wholly allocated for payment of the annualrents of 
a ſum owing by the ſetter to the tackſman, Fountainhall, 13th No- 
vember 1679, Seton contra White. | 5 
Y 
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"By contract, lands being diſponed, not in the form of a real right, ,, What ifche 


but ſimply to be poſſeſſed, 1 any duty in place of 383 


annualrent of a ſum owing by the diſponer, and with power to retain ins upon che 
ſſeſſion till the principal was repaid, this was not found good to de- antradters! 
Fond againſt a fingular ſucceſſor. Durie, 12th July 1628, Bennet con- 
tra Turnbull. ----- A tack ſet for a certain tack-duty yearly, and to 
endure till the tackſman was paid of a ſum lent to the ſetter, and the 
tack-duty allowed to the tackſman for the intereſt of his money, was 
not found good againſt a ſingular ſueceſſor, as having neither iſh nor 
duty. Durie, 5th March 1629, Ld. Ley contra Kirkwood, ---- 'Fhe 
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like. Haddington, March 1612 contra „ 
dington, March 1614, Rolloch contra Durie, 13th 


July 1621, Ld. Muchal contra Tenants. Hope, (Tack) iſt Decem- 
ber 1621, Parton contra Tenants. Newbyth, 16th June 1665, Dobie 
contra Stevenſon, Gilmour, June 1666, inter eoſdem. ---- The 
like in a tack of teinds. Stair, Gosford, 8th July 1673, Montgomery 
contra Pariſhioners of Kirkmichael. Fountainhall, 13th November 
1679, Seton contra White. ---- A tack ſet for ſeven years, bearing a 
ſmall tack-duty, with power to the tackſman to retain the reſt of the 
tack-duty in lieu of the annualrent of a ſum indebted to him by the 
ſetter, with a clauſe, That he ſhould not be removed till the faid ſum 
were paid; this tack was found good againſt a ſingular ſucceſſor by 
appriſing during the ſeven years, but not that clauſe, that the tackſman 
ſhould not be removed till the money were paid, which was only found 

rſonal and good againſt the ſetter. Stair, Gilmour, 1 5th June 1664, 


homſon contra Reid. Gosford, 20th, Stair, 27th, June, 1674, Pea- 
cock contra Lauder, 


| Found, That a tack of lands ſet, with woods, gives the tackſman I dhe tac 
only power to cut for repairing or building of houſes upon the ground, to woods, © 
but not to cut for ſale, or otherwiſe to diſpoſe upon it. Gilmour, 16th mines, &. 
June 1664, Ld. Touch contra Ferguſſon. —A tackfman qua ſuch has 
no right to any mineral under the ſurface, whether coal, lime-ſtone, 
clay, Cc. which remains with the heretor, and he may uſe the ſame, 
by breaking the ground, ſatisfying only the tenant for his damage; 
upon which footing a pipe-maker having got an excluſive privilege from 
the heretor to dig clay, was preferred to one who had got fuck a pri- 


vilege from the tenant, Stair, 1 5th February 1668, Colquhoun con- 
tra Watlon, 


He who is rentalled a tackſman, or kindly tenant in the King's pro- Ita tackſinan 
perty, has power to warn and remove, altho' it be not expreſt in the bas power 7 
rental. Colvil, July 1583, Home contra Home. --- An aſſigney in- pr tenaats! 
to a liferent-tack was found to | Bis wer to out-put and in-put tenants, 
altho the ſame was not expreſſed in the tack. Colvil, February 
I 586, Kincraigy contra Tenants. --- Found, That a liferent tackſman 
may remove tenants, altho' it was not contained in his tack. Hadding- 
ton, 13th January 1594, Stewart contra his Tenants. --- Power to re- 
moye tenants _— in a tack, tho' not expreſſed. Durie, 12th, —_ 


tiſwood, (Tack) 13th March 1629, Ld. Gallaſhiels contra 
M*Kerſtone, 
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Tackſman A TACKSMAN having taken a tack, and not entring to the land, 
waged the Lords ſuſtained action againſt him a few weeks after the term of 
ock the entry (altho' the firſt term of payment was not come) to cauſe him to 
ground. enter to the occuping and labouring the room, that thereby the ſame being 
pleniſhed with goods and corns, the ground might be more anſwerable 
to the maſter for the tack-duty. Durie, Haddington, penult. February 

1623, Ld. Randifurd contra his tenants, 


Muſt labour A TENANT being purſued for tilling the graſs, and riving out the 
according eo ground that ſhould be in paſture, and burning the moſs after he was 
uſe and wont. . . 

warned to remove; pleaded, That he was not reſtricted by any pation, 
and might labour the land as he pleaſed ; which was repelled, and action 
of damages ſuſtained, and a commiſſion granted for cognoſcing the 
fame. Durie, 6th February 1633, Ld. Haddo contra Johnſton. — 
The Lords ſuſtained action for damage, and to deſiſt at the inſtance 
of a maſter againſt his tenant, for over-liming the land, fo that it 
would be uſeleſs at the iſh of the tack. Gilmour, February 1665, 
Murray contra Balcanquhel. | 


Muſt upholi Fouxp, That, by the nature of the contract of location, tenants 

5. are obliged to leave the houſes in as good a condition as they get them, 
and to uphold them during their ſtay, unleſs a contrary paction be pro- 
ved. Fountainhall, 20th December 1707, White's tenants contra 
Houſton. — Tenants having meliorated ſome houſes, and ſuffered o- 
thers to decay, and ſo craving compenſation of the one with the other; 
the Lords found, That whatever reparations a country tenant makes 
upon the houſes (if habitable) for his own eaſier dwelling and accomo- 
dation, he can claim nothing upon that account, and, tho' the maſter 
was obliged to him, yet he cannot retain his rent upon that pretence, 
neither can he demoliſh, or take them away, which is allowed to one 


who builds on another man's ground, but not to tenants. Fountain- 
hall, Bid. 


subtenant TE ſetter is preferable for his tack-duty, to every creditor of the prin- 
_—_—— cipal tackſman, arreſting in the ſubtenant's hands, and has direct action 
for the rent. againſt the ſubtenant, unleſs where payment is made bona fide before; 
this was found in a ſubtenant of the cuſtoms of Edinburgh, and ob- 
tains multo magis in the caſe of lands, where there is a tacite hypotheck. 
Stair, 31ſt January 1665, Anderſon contra Town of Edinburgh. — 
Compenſation upon a debt due by the tackſman to his ſubtenant, was 
found competent to be proponed againſt the maſter, compenſation be- 
ing payment in law. Gilmour, 13th February 1664, Hodge contre 

Brown. 


Aſſigney to a A TENANT having aſſigned his tack, and after aſſignation having 
_ Lee for granted a ſubtack with the aſſigney's conſent, bearing the tack-duty to 
ebe tac gur. be payable to the aſſigney; the Lords found the aſſigney liable for the 
rent, tho he had never received any from the ſubtenant, upon this me- 
dium, that the ſubtenant's poſſeſſion was his poſſeſſion. Stair, 24th 
November 1674, Paton contra Couſton. — An afligney to a tack is 
perſonally liable to pay the bygone tack- duties due by his cedent, which 
was found upon the general principal of mutual contracts, that the 
tackſman or his aſſigney, cannot take the benefit of the contract with- 
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out performing on their part. Durie, 8th July 1626, Turnbul contra 
Scot. 


fo what ca- 


A TAcK$sMAN vergens ad inopiam, and not Paying his duty; may g, muſt the te- 
be decerned to find caution, altho' he be not ſo bound by his tack. nane tad can- 
Haddington, 22d June 1594, Ld. Kinnaber contra Ranye. A te- h 
nant was decerned to find caution for payment of his rent yearly; in time 
coming, or elſe to remove, altho' he had been only reſting a year's du- 
ty preceeding the ſummons, and it was not libelled, that the ground 
was unpleniſhed. Durie, 27th February 1627, Lawſon contra Scot, 
— A Tackſman being ſo poor, that his maſter was yearly conſtrain- 
ed to furniſh him money to buy ſeed, &c. and the ſubject of the tack 
being conſiderable, action was ſuſtained againſt him to find caution or 
remove, altho' there was not a full year's duty unpaid of the tack; and 
altho' the ground was laboured and pleniſhed. Durie, 25th July 1629, 
Stevenſon contra Job. —A man and his wife, having ſet a tack to an- 
other and his wife; and after the deceaſe of both the huſbands, the ſetter's 
relict purſuing the other for a term's duty owing, and to find caution in 
time coming, or to remove, as ule is; the Lords ſuſtained the action, al- 
tho' there was not yeta whole year owing, but only one term preceeding 
the ſummons, and altho' it was offered preſently to be paid, in reſpect 
the purſuer was a mean woman, and had no more to live on, and 
the defender, altho' tackſwoman with her huſband, yet had not ſub- 
ſcribed the tack, ſo that ſhe might either labour the land or leave it waſte 
as ſhe pleaſed; whereby oy > wr might be diſappointed. Durie, 1oth 
July 1632, Fiſher contra Turnbul. ---Tho' a defender was at the horn, 
A his eſcheat taken, and ſo manifeſtly vergens ad inopiam; the Lords 
would not allow him to be removed, unleſs he had been owing bygone 
tack-duties. Stair, Gosford, 2d January 1667, Earl of Murray contra 
Home. A proceſs againſt a tenant, to find caution for the mails and 
duties, or elſe to remove, was not ſuſtained, unleſs two terms of the 
tack-duty were reſting unpaid. Stair, 3d January 1672, Lady Bin- 
ning contra Sinclair, --- A tackſman of land, within burgh, may be re- 
moved, if he be behind in payment of his duty, unleſs he find caution 
for the future, in the ſame manner as a tackſman of land in the coun- 
try. Dirleton, 16th January 1677, Cuningham contra Halyburton. 
--- This action to find caution or remove, was ſuſtained againſt a te- 
nant having neither rental nor written tack. Durie, 23d Febru 
1622, Carnegy contra his Tenant, --- But afterwards refuſed, becauſe, 
being an extraordinary remedy, it ought not to be granted where the 
heretor has an ordinary remedy at hand, by removing the tenant upon 
a warning. Durie, 16th December 1628, Straerly contra Lundie. 


Acriox ſuſtained at the inſtance of a tackſman for the rent of  Tatkſman 
lands, againſt a perſon who had thereafter acquired another tack from -—— Jay 
the ſame heretor, altho' the firſt tackſman had left his poſſeſſion, and | 
the lands had been poſſeſſed by the heretor for five years before the 
granting of the ſecond tack. Durie, 7th February 1628, Ld. Balveny 
contra Ld. Innes. ---- A tenant having deſerted his poſſeſſion at Whit- 
ſunday, but at harveſt having offered payment of all his arrears under 
form of inſtrument, and required liberty to cut down, the corns ; the 
Lords found the maſter who refuſed the offer, and cauſed reap and 
inbring them himſelf, liable in a ſpuilzie, Bruce, 14th June 171 5. 
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Tack. 


Downie contra Graham. : A tenant who had a tack for many years 
to run, becoming bankrupt, deſerted his poſſeſſion and left the country 
the maſter thereupon apprehended poſſeſſion brevi manu, without U. 
ſing any legal order; the tenant returning before expiration of the tack 
inſiſted in an action againſt her maſter for repoſſeſſion, contending, 
That the tack was ſtil} a ſubſiſting deed, ſince the maſter had never 
infiſted in a declarator of any of the irritancies incurred forſaking the 
poſſeſſion, and neglecting to pay the tack-duty. Anſwered, Unum- 
quodque diſſolvitur eodem modo quo colligatum fuit, the purſuer by de- 
ſerting her poſſeſſion had ſhown her animus of throwing up the tack, 
the defender ſhowed the fame animus 'by apprehending the poſſeſſion. 
The Lords found, That the purſuer's relinquiſhing the poſſeſſion, and 
not claiming the ſame for ſeveral years, is relevant to exclude her from 
being repoſſeſſed. 28th November 1728, Elizabeth Taylor contra Sir 
William Maxwell of Springkell. | | 


If the tackſ= ALT Ho', according to the regiam majeſtatem, a ſuperior might o- 


— 2 blige his vaſſal to produce his evidents before his own court, which if 


tack in hisma- he refuſed to do, being thereto called at four ſeveral court- days, the 


ſter's court? 


benefit? 


ſuperior might declare the vaffal's title null; yet even when that law 
took place, it was never extended to tenants tacks, as being penal; and 
— wn ſuch a decreet given by a maſter againſt a tenant, who at 
four ſeveral courts had refuſed to ſhow his tack, was declared null. 
Maitland, 2 th December 1670, Borthwick contra Lord St. John. 


Ak Tacite Relocation. 


Whotarthe No tacite relocation was found to be preſumed where the tenant was 


not in the natural poſſeſſion. Colvil, june 1580, Earl Morton 
contra Scot. A tackſman of teinds ſound to have no title to purſue 
intrometters after his tack was expired, and that he had not the bene- 
fit of tacite relocation. Durie, 12th December 1621, Ld. Lagg contra 
Pariſhioners of Linton. Found, That the tackſman of the teinds 
or feu- duties of other mens lands has the benefit of tacite relocation, as 
well as a tenant who is in the natural poſſeſſion. Dalrymple, 1ſt Fe- 
bruary 1705, Creditors of Dunfermline contre Officers of ſtate. 


Hasplacee- A TACK of teinds ſet by a beneficed perſon, was found a good 


ven re oluto 


Jure dantis. 


right to the tackſman per taeitam relocationem, till he was interrupted, 
even for years, in which the beneficed perfon could not validly ſet; as 
a liferenter's tack would be valid againſt the fiar per tacitam reloca- 
tionem after her death, Stair, 16th January 1663, Earl of Errol con- 
tra Pariſhioners of Urie. ---- The like, with regard to a tack after the 
ward is fallen; for, tho' a tack is not good againſt the ward, yet, if the 
ſuperior allow the tackſman to continue in ſſion, he muſt con- 
oy his former rent. Durie, 13th 1627, Lady Ley con- 

tra . 


Interruption. A PyR$U1T for paying in time coming a greater duty than before, 
of cacire as found to interrupt a tacite relocation 2 of a tack. Fal- 


cation. 


coner, 6th March 1683, M Brear contra Romes. 


Hz 
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He whois in poſſeſſion of lands by a tack, being po for a ago — 
duty, if he except ſuper tacita relocatione, and it be replied, That his chelnterrup- 
ſleſſion was interrupted by warning, the reply will not be found re- tion be pot 
—— if three years have expired after warning without intenting re- followed out 
moving thereon. Haddington, 6th July 1610, Bruce contra Bruce. 
Inhibition of teinds found a ſufficient interruption of tacite reloca- 
tion, not only of the year in which it was ſerved, but of all ſubſequent 

whereof the titular received not payment. Durie, 18th March 
1628, Lord Blantyre contra Pariſhioners of Bothwell. — A renoun- 
ciation of a tack will not take off tacite relocation, if the tackſman 
thereafter continue to poſſeſs or intromet. Gosford, 19th November 
1672, Biſhop of Argyle contra Walker. | 


A Poss Essok after he was warned to remove, and even aſter de- And even af- 
creet of removing, having continued to ſow the ground, it was found n E 
notwithſtanding a ſpuilzie in the proprietar to meddle with the crop, ſowed belongs 
tho ſowed mala fide; but as for what was ſowed after he was diſpoſ- to che tenant. 
ſeſſed by letters of ejection, the Lords found theſe did belong to the 

ietar, upon the principle, That ſata cedunt ſolo. Stair, 22d Fe- 
ry 1671, Gordon contra M*Culloch, | | 


Uſe of Payment, 


VASSALS having been in uſe paſt memory of man, inſtead of their 
feu-duty in victual, to pay the fiars, viz. 20 ſhillings Scots or ſo 
boll ; this was not found to bar the ſuperior from claiming the pſa 

a in time coming. Fountainhall, 25th February 1696, Trea- 
ſurer of Edinburgh contra Feuars.— A vaſſal who was bound by the 
reddendo of his charter, to pay yearly a certain quantity of capons and 
poultry, having, paſt memory of man, been in uſe and wont of paying 
no more but eight penies over head for the ſame, in a charge for the 
ipſa corpora, this converted price was found to be the rule for bygones, 
but not in time coming. 15th December 1737, Wallace contra Fer- 
gufſon. _—. Uſe of payment of a leſſer quantity of teind-bolls, tho for 

o years, was found not to bar the miniſter, who was titular, from 
rawing in. futurum according to the old rental. Durie, 3d July 1630, 
Symmor contra Ld. Balgillo. _— Tenants in uſe to pay certain rental 
- teind-bolls, are liable for the ſame, altho' exceeding the real teind of the 
corn produced, ayand while they make intimation to the titular, offering 
him the actual teinding of the corns. Durie, 22d March 1626, Lenox 
contra Tenants. ---- The like. Durie, 2oth February 1633, College 
of Glaſgow contra Stewart, ---- Uſe of payment to the miniſter who 
granted yearly diſcharges, mentioned to be for the whole teind-duty, 
was found to defend the heretor from any additional teind until citation 
or inhibition, Stair, Gosford, 19th January 1669, Earl of Athole 
contra Robertſon. _— The dues of a — 4 court, being in uſe to 
be uplifted by the clerk for the time, and the preſent commiſſary ha- 
ving infiſted in a compt, reckoning and declarator againſt the clerk, 
for two thirds of all the profits and caſualties of the court ſince the date 
of his commiſſion, — to the 25th article of the King's inſtruc- 
tions to the commiſſaries; the Lords found the defender liable as to 
bygones preceeding the date of the decreet only, conform to uſe of 


5 P 2 payment 


—— v — 
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payment made to the purſuer and his predeceſſors in office for the . 


of 40 years; but liable to hold compt to the purſuer in time comi 
hae thirds of the profits and — bo to the — 
by the King's inſtructions. Forbes, 4th December 1712, Horſe- 
burgh contra Cranſtons. — In a ſpuilzie of teinds againſt fiſhers, the 
Lords repelled an alledgeance made by them of continual uſe of pay- 
ment of a particular duty condeſcended on of all preceeding years; be- 
cauſe they were never tackſmen, nor had any right made to them of 
the teinds libelled for payment of the alledged duty, whereby, after the 
right expired, they might have bruiked for the ſame duty by tacite re- 
location. Durie, 4th December 1632, Drummond contra Fiſhers of 
Newhaven. 

PAYMENT of a different ſpecies of victual than that mentioned in 
the tack of teinds, does not deſtroy nor innovate the tack, nor oblige 
the tackſman to continue to pay diſconform to the tack. Durie, 1oth 
June 1630, Viſcount of Stormont contra Hunter, — A tackſman of 
the teinds of a whole pariſh having been in uſe to pay to the miniſter 
who ſet the tack more than the tack-duty ; this oſs of payment was 
decerned to be continued in futurum during the years of the tack, 
which in ſo far was underſtood paſt from. Fountainhall, 8th, Stair, 
gth November 1677, Rutherford contra Murray. | 

VoLUuNTARY payment of teinds in a greater quantity than is truly 
due, was found neither to take away the right conſtituted by decreet 
of valuation, nor to oblige beyond the time of the ſaid voluntary Pay 


ment. Gilmour, February 1662, Ld. Baſſindean contra Be 


— In a proceſs for teinds libelling the fifth part of the rent, the de- 
fenders produced a decreet of valuation, againſt which the alledgeance 
was found relevant, That it was a deſerted right, never having taken 
effect by payment, but tacks accepted by the defenders, and duties 
paid by them thereafter to a greater quantity. Stair, 1 5th July 1670. 
Biggar contra Cuningham. — A miniſter inſiſting for a certain ſum 
in money, and offering to prove decennalem & triennalem poſſeſſionem, 
tho” the decreet of valuation carried only a certain number of bolls that 
were not communibus annis worth that ſum; the Lords found it e- 
nough for the miniſter to prove ſeven years uſe of payment in money, 
to make the heretor liable in bygones till the valuation in a declarator 
were made the rule in time coming. Fountainhall, 7th July 1697, 
Malcolm contra Irvine. 

In a proceſs betwixt a miniſter in the weſt and an heretor, touch- 
ing the meaſure of his ſtipend victual, the Lords found, That tho' the 
acts of parliament did make the Linlithgow meaſure the rule of com- 
merce, yet ſeeing they had in theſe * pariſhes a larger meaſure 
therefore the miniſter was to receive his ſtipend by the local meaſure 
of that part, reſerving to the heretor to redreſs himſelf before the 
commiſſion. Fountainhall, 26th June 1688, Littlejohn contra 
Montgomery. | 

AN heretor who was in uſe to pay to the titular a ſilver duty in name 
of teind in cumulo for his whole eſtate, brought an action againſt his 
predeceſſor's relict, who had a liferent locality of a part of the lands, 
as intrometter with the teinds of that part; and the queſtion occurred, 
whether ſhe was liable to him for the true worth and value of the 
teinds, or only for a proportion of the ſilver duty paid by him to the 
titular : It was pleaded for the purſuer, That he being in poſſeſſion - 
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the teinds by tacite relocation, and paying a certain duty to the titular, 
in place of the ipſa corpora; this was a ſeparate ſubject which was not 
diſponed to the liferentrix, and to which therefore the could pretend 
no tight more than if there were a current tack in the purſuer's perſon. 
It was anſwered, That there is a very wide difference betwixt tacite re- 
location and a ſtanding tack ; the laſt is perſonal whoever be the pro- 
prietar; tacite relocation follows the property, and muſt do ſo from the 
very nature of the thing, becauſe it is truly no right or title to the 
teinds, as a tack is, upon which a claim may be founded for the teind ; 
it is no more but a refiriion or limitation upon the titular, in virtue 
of which the proprietar, who was liable to pay the teind 7p/a corpora, 
can free himſelf by paying the uſual ſilver-duty in place of it: The 
defender therefore, who is proprietar of the lands for life, muſt of 
courſe have the benefit of the tacite relocation ; and the purſuer, who 
is not titular of the teinds, nor has any other right in his perſon to the 
teinds, can inſiſt in no other ſhape than as negotrorum geſtor for the 
flver-duty he I to the titular upon her account, and which ſhe was 
bound to pay by tacite relocation in place of the ih corpora. The 
Lords found the defender no further liable than for what the purſuer 
inſtructs he actually paid to the titular upon account of the liferent 


lands. 19th July 1733, Sir William Ker of Greenhead contra Hog 
of us, 


Inhibition of Teinds. 


IT was found a good defence againſt an inhibition of teinds, for one 
year, That a part.of the crop was led before it was executed, Stair, 
Gosford, 1oth June 1673, Lady Strathnaver contra Renton, 

INH1B1T10N at the kirk-door,tho' not executed perſonally, nor at the 
dwelling-houſe of the heretor, who bruiks per tacitam relocationem, 
was found ſufficient to infer a ſpuilzie of teinds, altho' the tackſman 
dwelt not within the pariſh, Gosford, 18th February 1670, Ker con- 
tra Douglas. — Where an inhibition of teinds was only, in general, 
againſt all and ſundry, but neither executed perſonally, nor at any 
man's dwelling-houſe ; the Lords refuſed to ſuſtain the ſame, to inter- 
rupt bona fide poſſeſſion, in conſequence of a right to the teinds in que- 
ſtion, obtained a non domino, or to make the party a mala fide poſſeſſor, 
tho' it may be ſufficient to interrupt tacite relocation. Fountainhall, 
17th January 1696, Anderſon contra Forbes. 


VERBAL tack how far effetual? Ses Locus penitentie, 

 IRRITANCIES in tacks. See Irritancy. 

F a tackſman can ſubſet or aſſign? See Perſonal and Tranſmiſſible; 
IF tacks or rentals go to heirs? Ibid. | 

| WH AT hazards the tackſman runs? See Periculum. : 
T ACK if good againſt recognition, forfeiture, Ward, &c. Sea 


under theſe ſeveral heads, 1 
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— paying his rent before hand. — before 
Hand. 


TACK-DUTY taken payable to a creditor, See Competition, 


IF the tenant's conſent to remove will ſupply warning. See Remo- 
ving. pe . 


w—_—_—_——— 
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TO HE Lords found, That altho' a fimple tailzie, not depending 
when reve- upon any onerous preceeding cauſe, was alterable by the ma- 


ker, as being donatio mortis cauſa ; yet that a mutual tailzie, done by 
way of contract, is not revocable by repentance of any of the contracters, 
kev 2-0 _—_ 3 and found, That Arg go yang not un- 
wful, as pacta de ſucceſſione viventis, ſeei 10ns, by our 
law, are valid, her was ſuch a contract found 4 —— pa- 
Hum, but a complete ſecurity, obligatory on both parties; laſtly, 
That ſuch mutual contracts of tailzie were not contractus innominali, 
theſe ſorts of ſecurities not being known in this kingdom ; nor did they 
find the doing of deeds by cither party, which were contrary to the 
ſaid contract, did looſe the tailzie therein contained, but that, notwith- 
ſtanding thereof, the contract ſtood effectual. Durie, Spotiſwood, 
(Tailzie) 14th January 1631, Sharp contra Sharp. — In the fame 
action the Lords found, That tho' neither party could break the tail- 
zie without the other's conſent, yet that the contracters might ſell and 
diſpoſe on the lands at their pleaſure, notwithſtanding the contract, 
which does not prejudge the parties in any liberties they had before the 
ſame, excepting only concerning the ſucceſſion to their right; and, if 
there be nothing to — to, — can be nothing ſought by them; 
and altho' thereby the force of the contract might ſeem to be elidable, 
by making alienations in favours of a ſtranger to the behoof of another 
ſucceſſor z yet, if ſuch fraud were intended, it was in law repairable. 
Durie, Spotiſwood, (Tailzie) Bid. Durie, Spotiſwood, (Tailzie) 
| 4th March 1634, Home contra Homes. In a competition betwixt 
an heir-male and an heir of line, an old tailzie being produced by the 
former, bearing, That the eſtate had always been conveyed to heirs- 
male ; therefore the granter obliges himſelf to his father to provide the 
ſame, in like manner, to his heirs-male, &c. the Lords found this tail- 
zie onerous, and ſo not revocable. Fountainhall, 3 1ſt December 1695, 
Innes contra Innes. --- A party having, without an antecedent onerous 
cauſe, tailzied his eſtate, with the uſual prohibitory and irritant clauſes, 
to himſelf in liferent, and to his father in fee; and failing of him, by 
deceaſe, to the heirs-male, lawfully to be begot of his own body; and 
failing theſe, to other heirs of entail. The ſaid tailzie while it remain- 
ed in the terms of a perſonal right, not perfected by charter and ſaſine, 
eſpecially being in — of heirs to be begotten, was found revocable 
by the maker thereof, with conſent of his father, the firſt inſtitute. 
Forbes, 23d June 1713, Scot contra Scot.--- A father and a ſon, who 
were both-infeft, having jointly tailzied the eſtate in the ſon's * 
o 
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of marriage, with clauſes irritant and reſolutive, with this proviſion, 

That the father and ſon jointly ſhould have power to alter; it was 
found, That, after the father's deceaſe, the ſon could not alter the tail- 

ꝛie, tho' infeftment followed, only it was regiſtred in the regiſter of 
tailzies, and even altho' the ſubſtitution had been gratuitous, Bruce 
15th July 1715, Schaw and her huſband contra Schaw, Yi 


Ax heireſs having diſponed the lands to her children, which failing, A bond or 
to her brother, with this condition, . That if he ſhould ſucceed by %ipoſirion of 
virtue of that 2288 he ſhould pay ſuch a ſum to her huſband's made in fa. 
* neice; and having died without children, and her brother you * — 
intrometting with the rents, being purſued for the legacy, but offering — he 
to ſerve heir of line, without noticing the diſpoſition ; the Lords found, cannot negleR 
That he might totally abſtain, but if he meddled with the heretage, — 1 
he could not repudiate the burdens laid on it by the proprietary; and law. 
therefore found him liable in payment of the purſuer's legacy. Foun- 
tainhall, ath December 1711, Forbes, 22d February 1712, Turn- 
bul contra Kinnier.— The Counteſs of Sutherland executed a diſpo- 
ſition of entail, with prohibitory and irritant clauſes, upon contracting 
of debt, and upon giving away, dilapidating, or impignorating the lands ; 
and a clauſe diſpenſing with the not delivery, which was found amon 
her writs, after her death, without any infeftment upon it; the inſti- 
tute Archibald Earl of Forfar, who, at the ſame time, was heir at law, 
neglecting the entail, ſerved himſelf heir at law, and contracted conſi- 

derable debts upon the eſtate : The next ſubſtitute in the entail, making 
up titles, brought an action againſt the defunct's inſtitute's heir of line, 
to diſburden the tailzied s of the debts; the Lords found, That 
the heirs of tailzie could not alter the order of ſucceſſion therein ſet 
down ; and, that the Earl of Forfar, infeft as the Counteſs her heir of 
line, was obliged to have refigned in terms of the tailzie ; and that his 
heir is thereby obliged to diſburden the faid Counteſs her tailzied eſtate, 
and to relieve her heirs of tailzie of the debts of the family of Forfar. 


Home, ad February 1728, Lord Strathnaver contra of Dou- 
glas. | 


Cr Ausxs in a tailzie, prohibiting the contracting of debts, and ir- Refolurive 
ritating the contraveener's right, are effectual againſt creditors. Stair, cd e 


6 tra f inſt ſingu 
1 che eg 1662, Viſcount of Stormont contra Creditors of Earl a 


A Taitzrs of lands being made by a father to his daughters ſucceſ= Effect of 
ve, upon condition, That if the eldeſt did not marry one who ſhould fag. „ 
aſſume the name of the family, the next ſhould ſucceed ; the eldeſt 
failing to do ſo, it was found, That the next might ſerve herſelf heir 
of tailzie, tho* there was no clauſe irritant. Gosford, 26th July 1677, 
Stevenſon contra Stevenſon. --- Found, That a prohibitory clauſe, 
contained in a tailzie, was a ſufficient ground for the next heir to re- 
duce on the act of parl. 1621, any poſterior, gratuitous, or voluntar 
deeds, not depending on prior onerous cauſes, tho' it wanted a clauſe 
irritant ; for an irritant ckuſe would reſolve, irritate, annul and re- 
duce even the debts of onerous creditors. Home, November 
1686. Fountainhall, 27th and 28th January 1687, Earl Callendar 
contra Lord John Hamilton. There being a tailzie in a contract of 


5 marriage, 
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marriage, where the clauſe de non alienando, was only prohibitory, and 
wanting the reſolutive irritant clauſe, and the and his fon, who 
was the firſt branch of the tailzie, having entred into a minute of ſale of 
the lands, for the onerous and neceſſary cauſe of payment of debts ; 
the Lords found, That the father and the ſon might warrantably ſell, 
they inſtructing a juſt and neceſſary cauſe for ſuch an alienation, not- 
withſtanding the prohibitory clauſe in the contract of marriage. Dal- 
rymple, Forbes, 7th, Fountainhall, 12th December 1705, Young 
contra Bothwell, | | 
nm A Taitz1t being framed with aclauſe prohibitory, declaring, That 
ting the debts it ſhould not be lawful for any of the ſucceeding heirs to do any deed 
—ů — might fruſtrate the tailzie, or courſe of ſucceſſion ; or, if they did, 
— eight. the ſame ſhould be void and reducible at the inſtance of the next heir. 
I be firſt heir having contracted debt, and his repreſentatives, who were 
purſued for the ſame, founding their defence upon the faid clauſe ; the 
Tank found, That the tailzie could not effectually bind up the firſt 
heir from contracting debts, notwithſtanding of the proviſion, That 
deeds of - contravention ſhould be null, in reſpect the right of the 
contraveener was not alſo provided to become void by the acts of con- 
travention ; and therefore found his heirs liable for the ſame. Foun- 
tainhall, Dalrymple, Forbes, 11th March 1707, Heireſs of Reid- 
heugh contra Forſyth. --- An eldeſt brother having tailzied his lands 
to the heirs of his body, which failing, to his next brother nominatim, 
and his heirs-male, and ſo on to other three brothers; which all failing 
to his own daughter, with a clauſe prohibitory of contracting debts, 
declaring ſuch deeds void: The grante rdying without heirs-male of his 
—_ and the ſecond ſucceeding, the Lords, in the ranking of the 
creditors of the two brothers, found, That in regard the tailzie con- 
tained no irritancy of the contraveener's own right by alienation, or 
contracting of debts, therefore the ſecond brother's debts did equally 
affect the eſtate with the debts of the eldeſt, according to the priority 
of their diligence, Fountainhall, 143th June, Forbes, 22d July 1712, 
Creditors 1 Riccartoun competing. | 


Effect f A TAILZTE recorded in the regiſter of tailzies, contains the fol- 
clauſes irritat- lowing clauſe, * And tis hereby provided, That my heirs of tailzie 
veener's right, above deſigned ſhall not ſell, diſpone, or alienate my ſaid lands or 
bur nor the ©* eſtate in whole or in part, nor ſhall they contract or take on debts 
rated. © or ſums of money, nor do no other deeds whatſomever in preju- 

* dice of the foreſaid tailzie, or whereby my lands or eſtate, or any part 
* thereof may be evicted, or that may prejudge the next heir in his 
ce ſucceſſion, otherwiſe it is hereby ſpecially provided, That the con- 
© traveener ſhall amit and loſe his right to my lands and eſtate, and 
< it ſhall be leiſom to the next heir to ſerve himſelf heir of tailzie, and 
e and to obtain himſelf infeft ſicklike as if the contraveener were na- 
* turally dead,” A perſonal creditor to one of the heirs of entail, in- 
ſiſting for payment againſt the next ſubſtitute after his debitor's death, 
it was objected, That the tailzie contained a forfeiture upon the con- 
tracting of debt, and if the debitor was forfeit, the creditor could not 
have acceſs to the eſtate. . It was anſwered, That the forfeiture of the 
heir's right does not neceſſarily imply a forfeiture of the debt; and there- 
fore, becauſe tailzies are ſtrictly to be interpreted, there 3 hs 
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a ſpecial proviſion to that effect ; for inſtance, where it is provided by 
a tailzie, under the penalty of forfeiture, that the heirſhall uſe a certain 
' firname and arms, a forfeiture upon this clauſe to be ſure could not diſ- 
appoint anterior debts lawfully contracted; and tis probable that the ma- 
ker of the entail was ſatisfied with this penalty of forfeiture; as a ſufficient 
check againſt their contracting of debt, not willing to go the whole 
length of forfeiting alſo the debt. Twas added, That the ſtatute 1685, 
in order to make tailzies effectual againſt lawful creditors, ſeems to re- 
quire, that there ſhould be a clauſe — the debt to be null and 
void, and that, upon the contravention, the heir may purſue a decla- 
rator of irritancy, and ſerve himſelf heir to the perſon laſt infeft before 
the contraveener. The Lords found the purſuer's debt effectual againſt 
the eſtate. 11th July 1734, Mr. James Baillie contra Carmichael of 


Maulſley. 


A GENTIENMAN having made an entail of his eſtate, with reſo- Limitations 
lutive and irritant clauſes, among others, directed againſt changing the egen 
order of ſucceſſion, and having thereafter 8 another eſtate, iy by way of 
which he took to himſelf in liferent, and his ſecond ſon, and the heirs- reference. 
male of his body in fee, &c. which failing to the heirs contained in his 
former entail, © and under the proviſions, limitations and conditions 
© contained in the ſaid former entail;” the Lords found, That the 
faid ſecond ſon and his heirs-male, could not gratuitouſly alter the or- 
der of ſucceſſion, and that the prohibitory and irritant clauſes contain- 
ed in the firſt entail, took place in the ſecond, by virtue of the gene- 
ral reference. Forbes, 5th February 1713, Sir Alexander Don of New- 


ton contra Don. 


A 'Ta1Lz1ER having given full power to his heir of tailzie to ſell power to fell 
or affect certain lands named, for payment of his debts, the heir was f*#zicd lands 
found ſufficiently impowered to {ell theſe lands, tho' the price conſide- the = "re dg 
rably exceeded the debts. Gosford, 19th January, Stair, 3d February debt. 


1669, Kilbirny contra Heirs of tailzie of Kilbirny. 


CoNTRACTING of perſonal debt alone, where the ſame is not What deeds 
made real upon the eſtate by diligence, is no deed of contravention to noe eng 
irritate the heir's right, tho the entail contain irritant and reſolutive 
clauſes de non contrahendo debitum. Home, 18th July 1722, Scot of 
Galla contra Creditors of Galla. — A general clauſe in a tailzie, pro- 
hibiting the heirs of entail to ſell, annalzie, alienate, wadſet or diſpone 
the lands, &c. under irritancies, is not underſtood to reſtrain them from - 
ſelling for payment of the tailzier's debts. February 1730, Earl 
of Lauderdale contra Heirs of entail. — An heir of an eſtate entail- 
ed, with ſtrict prohibitory and irritant clauſes, having granted liferent- 
proviſion in favours of his wife, the ſame was challenged by the ſuc- 
ceeding heir of entail, as excluded by the prohibitive clauſe de non ali- 
enando ; the Lords found the proviſion was comprehended under the 
prohibitive clauſe, but ſuſtained: the ſame in ſo far as it could be ſup- 
ported by the terce, which being the proviſion of law, is never under- 
ſtood to be excluded. Home, 27th December 1726, Cant contra 
Borthwick of Crookſton, _—. In a ſtri& entail, one of the limitations 
being, That the fiar ſhould not provide his wife in jointure exceeding 
a third of the free rent, the free rent was underſtood with relation 

Vor. II. 5 R to 


Tailzie. 


to real incumbrances only; and it was found, That perſonal debts could 
not be brought in compute to reſtrict the jointure. Fountainhall, 2 5th 
January 1698, Lady Lee contra Ld. of Lee. An heir of entail 

with ſtrict prohibitory and irritant clauſes, de non alienando & non con- 
trahends debitum, cannot grant bonds of proviſion to his younger 
children, ſo as to affect the eſtate after his deceaſe: He can indeed grant 
a jointure to his wife, equivalent to the legal third, but there is no con- 
ſequence from that, becauſe the one is a deed of the law, the other of 
the fiar; and the irritancies and prohibitions of tailzies de non alienan- 
do & non contrahendo debitum, are directed only againſt the laſt 
not againſt the firſt, February 1730, Borthwick contra Borth- 
wick. — An entail containing ſtrict prohibitory and irritant clauſes 
with regard to the contracting of debt, but no prohibition to alter the 


order of ſucceſſion, was found notwithſtanding to imply ſuch a prohi- 


bition. Home, 2d February 1728, Lord Strathnaver contra Duke of 
Douglas. — By a deed of entail made in the year 1711, the heirs of 
entail are put under a prohibition of altering and alienating, and of 
contracting debt, and of doing other deeds of omiſſion and commiſſion, 
either civil or criminal, whereby the lands may be evicted, &c. and to 
this there is added a ſtrict irritant clauſe, and there is this ſecond irri- 
tant clauſe, © That if any appriſing, adjudication or other diligence 
* ſhould be led againſt the eſtate for ſums contracted, or to be con- 
* tracted by the maker, the heir of tailzie ſhall be obliged to p 

* the ſame three years before expiry of the legal, or at leaſt within Ar 
* months after their ſucceſſion, under the pain of irritating the right.” 
After the tailzier's deceaſe, the annuity contracted by him with his la- 
dy being allowed to run in arrear, the queſtion occurred, whether an 
adjudication led by her for payment of her arrears, did infer an irritan- 


Ja the heir, notwithſtanding it was purged in terms of the laſt 


uſe, three years before expiry of the legal. The queſtion occur- 
red in a declarator of irritancy at the inſtance of a ſubſtitute againſt 
the heir in poſſeſſion ; and it was pleaded for the purſuer, That allow- 
ing the adjudication to paſs, tho' upon the tailzier's obligation, yet for 
annuities ariſing due during the heir's poſſeſſion, was a deed of omiſſion 
that fell under the firſt irritant clauſe, and which was not purgeable. 
Anſwered, The firſt clauſe relates only to debts and deeds of the heirs 
of entail, with regard to the tailzier's debts, the payment of theſe is 
provided for in the ſecond clauſe, and a juſt and proper difference is 
made betwixt them; the annuity due to the relict was a debt of the 
tailzier's, tho' ariſing due after his deceaſe, equally with the annual- 
rents of a perſonal bond granted by him. The Lords found the irri- 
Nr incurred. 12th July 1738, Denham contra Denham of 
els. 


Heir of en- A CLAUSE irritant, bearing, That the firſt member contraveening, 


tail contra- 
veening, does 
his forfeirure 


the fee ſhould devolve on the next ſubſtitute, which is commonly con- 
ſtrued to be the next branch; and therefore the queſtion being, whe- 


rake place alſo ther not only the contraveener himſelf but his poſterity ſhould forfeit ; 


with regard 


to his deſcend- the Lords found the heirs of the contraveener's body not excluded, ſee- 


ants ? 


* amit and tine the right of ſucceſſion not on 


ing the exception of the tailzie did not expreſly bear, that he ſhould 
ly for himſelf, but alſo for 

all deſcended of him. Fountainhall, 6th January 1697, Symſon and 
Home contre Earl of Home, | h 
ANDS 
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Lanps being tailzied to the younger children of a Nobleman, with An ety of 
this irritancy, That if any ſucceeding to the ſaid lands ſhould come nf bo = 
alſo to ſucceed to their paternal honours and eſtate, the tailzie ſhould be admitted 
devolve on the next, and the ſecond brother after ſucceeding to the OS nt 
ſaid lands taking upon him the dignity upon deceaſe of the eldeſt, à ſeparate 
which was a contravention ; in this caſe the Lords determined, That ground ? 
he had not only forfeited with reſpect to his right as firſt member of 
the tailzie, but, having contraveened, he could not come in as heir to 
the third brother who was next ſubſtitute, becauſe, being once ſecluded 
ex proprio fatto, he could never make his right convaleſce. Foun- 


tainhall, 6th January 1697, Symſon and Home contra Earl of Home. 


Tur Lords found, That the next heir of a tailzie had a ſufficient Any ſobft- 
intereſt to crave that it might be regiſtred, and that judicial tranſumpts anhin 
were not enough. Fountainhall, 11th January 1704, Gordon contra of the entail, 
Campbell.---A ſubſtitute in a tailzie may inſiſt againſt the granter for ex- contravention, 
hibition thereof, but reſerving all defences againſt regiſtration, or to a- 
ny other legal effect, as accords. Bruce, 25th January 1715, Hou- 
ſton younger contra Sir John Schaw. — A remote ſubſtitute may pur- 
ſue contravention of a tailzie, where the nearer heir lies by and neglects 
his right. Fountainhall, 6th January 1697, Symſon and Home contra 


Earl of Home. — The like. January 1723, Irvine contra Irvine. 


AN heir of entail having burdened the entailed eſtate with debt con- Ad, of con- 
to the proviſions of the tailzic ; his repreſentatives, in a ſeparate (ravenrionſub- 
eſtate, being purſued by the next ſubſtitute in the entail, were found toil ro da. 
liable for reparation and damages, which landed in diſburdening the mage and in- 
eſtate of the debts laid upon it, contrary to the proviſions of the entail. 8 


Home, 2d February 1728, Lord Strathnaver contra Duke of Douglas. 


A Man's tenement being tailzied to another, failing heirs of his I prove- 
own body, and after an accidental fire, the preſent fiar having, not mente 40. 
only repaired it, but made ſuch meliorations as ſtood a much greater cailed elate. 
ſum than the mere repairing would have coſt ; in a declarator at the 
fiar's inſtance, againſt the ſaid other perſon to whom the ſubject was 
tailzied, to have it declared, That the tenement ſhould ſtand affected 
with the ſaid expence, in caſe the purſuer ſhould deceaſe without heirs 
of his own body; the Lords found, That the fee muſt be affected 
with theſe meliorations. Fountainhall, 22d February 1706, Temple 
contra Gairns, 


WHERE heirs and aſſignies are expreſt in the laſt termination of a Tailziedfee 
tailzie, when the ſucceſſion devolves to them, after the heirs of entail, _ 
ſpecially called, are exhauſted, the limitations, irritant and reſolutive it < >. hte 
clauſes, c. are at an end, and the fee that was before tailzied becomes on heirs and 
ſimple ; for, as the adjection of aſſignies imports an unlimitted power of * 
diſpoſal and alienation, ſo the clauſe, Which failing, to the granter him- 

ſelf, bis heirs and aſſignies, naturally imports a return of the eſtate to 
the lineal ſucceſſion in the ſame ſhape it was before making the entail. 
r 8 1 5th, Forbes, 29th December 1710, Leſlie contra Dick 
an e. 
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Deciſions upon act. 22. Parl. 1685. 


The ad bas THE act 1685, anent tailzies, has no retroſpect, and theref 
22 — gulates not the conſtitution of tailzies made raged act, fo — 
a tailzie needs not be recorded. Home, 27th December 1726, Cant 
contra Borthwick. — But it regulates all poſterior conveyances, whe- 
ther the tailzies were made before, or after the act. Home, 28th Ju- 


ly 1725, Viſcount Garnock contra Maſter of Garnock. 


„ach other A TAILZz1E of a houſe within burgh being preſented to be regi- 

ie of « lang ſtred, the Lords did not think that the act of parl. 1685, did ex- 

eſtate þas the tend to ſuch mean ſubjects of property, but was to ſecure land-eſtates in 

8 © of the country from going out of the family, however their Lordſhips al- 
lowed it to be regiſtred in common form & periculo petentis, Foun- 
tainhall, 24th February 1710, Doctor Pitcairn ſupplicant. 


Tallale good TA1LzIEs good againſt heirs without regiſtration, Home, 26th 
— — February 1724, Williſon contra Callendar of Doratar. — But not 
ſtration. good againſt creditors, Home, 8th December 1724, Competition 

Williſon with the Creditors of Doratar. February 1726, Hall con- 


tra Caſſie. 


General re- A GENERAL reference in the ſaſine of an heir of tailzie to the irri- 
EE. tancies contained in the original writs, is not ſufficient to interpel credi- 
ries. tors in the terms of the act 168 5, but theſe irritancies muſt be repeted 

verbatim. Home, 28th July 172 5, Viſcount of Garnock contra Ma- 
ſter of Garnock. — The proviſions and irritant clauſes by the act 
1685, muſt be repeted in every conveyance of the tailzie, even in a 
general retour, if that is the title of the heir's poſſeſſion. Home, 1ſt 


February 1726, Stewart contra Denham, 


Tailzie muſt THE act 1685 was introduced for the ſecurity of creditors as well 
be recorded,0-25 for the ſecurity of entails: And therefore a declarator of irritancy ha- 
effe&tual a- ving been obtained againſt an heir of entail, who poſſeſſed the eſtate 
gainſt credÞ upon a general ſervice, for my to inſert in the retour the limita- 

8 tions of the diſpoſition of entail, with which he connected by the ſer- 

vice; his debts were found good againſt the next heir, the tailzie not 
being recorded in the terms of the act 168 5, which they would not 
have been at common law, in reſpect of the proviſions in the right itſelf, 
which was ſufficiently qualified thereby, at leaſt while it ſtood as a per- 
ſonal right without infeftment: And it was found, That the eſtate 
might be affected for theſe debts, tho', by declarator of irritancy, the 
ſame was eſtabliſhed in the perſon of the heir, who did not repreſent 
the defunct debitor, and ſo the eſtate was now neither in the debitor's 
perſon, nor in hereditate jacente of him ; which the Lords did not 
regard, becauſe, as to the creditors, the caſe was the ſame in virtue of 
the act 1685, as if the debitor had been abſolute proprietar. 23d No- 
vember 1731, Baillie contra Stewart, | | 


HEIR of entail how far he repreſents the defunct'? See Repre- 


ſentation. 


IRRIT ANCY efefual without declarator. See Irritancy. 
| f TEINDS. 
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EIND is not debitum fundi, and therefore the heretor is not . Nor debitum 


liable for the teinds intrometted with by his author preceeding d. 


his right. Stair, 2oth February 1662, Earl of Callendar contra Monro, 


Ax heretor found liable to the titular for teinds, becauſe he had ſet , B debt 


the ſtock and teind promiſcuouſly to his tenant, and received rent there- 
fore. Durie, 16th March 1627, Inglis contra Kirkwood, 
TACKSMEN of teind-fiſh purſuing the merchants who bought them, 
for the teind thereof; their exception, That the takers were only liable, 
was repelled, and a reply upon the cuſtom of payment, by the buyers 


and intrometters, was ſuſtained. Durie, 1 5th February 163 1, Tackſ- 


men to the Biſhop of the Iſles contra Brown. A churchman purſuing 
the buyers of ſalmon caught upon the coaſt of his diſtrict, for the 
teind thereof ; it was found, That he could not burden the merchants 
with any ſuch ſervitude and teind-duty, unleſs he proved, That he, or 
his anthony had been in poſſeſſion of exaCting and getting payment 
thereof. Fountainhall, roth March 168 5, Biſhop of the Iſles contra 
Merchants of Edinburgh. — Tho' the purchaſers of corn or fiſh in 
the mercat would not be liable for the teind thereof, the buyers of a 
whole crop of corn, or fiſh new taken, are in a different aw ſeeing 
it muſt be conſiſtent with their knowledge that the teind is not paid 
and therefore a proceſs for payment of the teind was ſuſtained againſt 
a purchaſer of _— who purchaſed the ſame green, and ſalted them 
himſelf. Stair, 13th December 1664, Biſhop of the Iſles contra Ha- 
milton. — Theſe buyers were not found liable for the teind of fiſh, 
who bought the ſame from merchants in the mercat,and did neither take 
them themſelves, nor bought them immediately when they were green 
from the taker. Stair, 2oth December 1664, Reid contra Melvil, 


Tax Lords commiſſioners for teinds found, That the heretors of What lands 
lands having right cum decimis incluſis, were not liable to the augmen- bjc® to per. 


tations of miniſters ſtipends, and that no locality could be given out of 
their teinds, the infeftments being before the year 1587; becauſe the 
teinds, not being ſeparated from the ſtock, and the heretors having right 
to the lands free of teinds, in effect there were no decimæ. Dirleton, 
28th January 1675, Miniſter of Tulliallan contra Colvil. 


THe Lords found, That the old privilege of the Ciſtertian order, of 


being exempted from paying teinds, was not altogether ſo perſonal to 
the monks, but that it ought to be extended to the Lords of erection of 
theſe lands. Gilmour, 1ſt July 1664, Crawford contra Ld. Preſton- 


grange. — In a proceſs of augmentation, a defence was made by one 


of the heretors, That his lands were teind free, in reſpect they did an- 
tiently belong to the abbay of Balmerino, a convent of the Ciſtertian or- 
der; and in the year 1539, were feued out to the defender's authors 
by the abbot and convent cum decimis garbalibus earundem ; that the 
Ciſtertians were one of the four privileged orders by the law of Scotland, 
whoſe lands were teind free, and that the defender, as deriving right 
from them while this privilege ſubſiſted, was entitled to the ſame pri- 
vilege = for this Lord Stair was appealed to /ib, 4. Tit. 24. F 9. _ 
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Teinds. 


Sir George M Kenzie, Book 2. Tit. 10. 8 7. Anſwered, 1mo, The Ci- 
ſtertians had no privilege as to their teinds, except as to lands acquited 
before 1120, the date of Pope Innocent the third's canon, which ex- 
cludes the privilege of the four orders as to acquirenda ; and, tho 


this will exclude the privilege entirely with regard to Scotland, where 


the Ciſtertian order had no property for a century thereafter, it only 
ſhows the inaccuracy of our writers, who, in laying down the doctrine 


in general, have not adverted, that it would not apply to Scotland. 


| What ſub- 
jects pay vi- 
carage teind. 


2do, The canon law, which introduced that privilege, makes it purely 

rſonal in favours of the Ciſtertian monks, and not communicable to 
their ſingular ſucceſſors ; and this is Sir _ M*Kenzie's opinion in 
his obſervations on the act of annexation 1587. The Lords repelled 
the defence founded on the charter produced for the defender. I 5th 
June 1737, Minifter of Barrie contra Gairden of Lawton. 

Found, That templers, hoſpitallers, and monks, ought to pay no 
teinds for the lands they laboured or pleniſhed themſelves with their 
proper goods, Colvil, Nairne contra Drummond, — Nay it was 
found, without regard to this circumſtance, That temple-lands, which 
had paid no teind for 50 years, were free in futurum, Hope, (De 
decimis) 3d February 1614, Lord Wigton contra Lady Carwood. 

Ir was found relevant to free a peice of land from paying teind, 
That it had been mortified for a glebe, whether for a kirk or Chappel, 
wherein there was divine worſhip, tho it was not deſigned by proceſs or 
courſe of law, but of conſent. Stair, gth June 1676, Burnet contra 
Gib. — In a purſuit for teinds, alledged the acres were of old a vi- 
car's glebe, which, by the canon 1 no teind. Anſwered, 
Altho' they were free in the vicar's poſſeſſion, yet they cannot plead 
exemption in a laick's, and the 62 act parl. 1578, mentions not vi- 
cars glebes. The Lords ſuſtained the alledgeance, unleſs the purſuer 
woul they had paid teind within theſe 40 years. This would 
not hold in vicars lands, for they have no ſuch privilege. Fountain- 
hall; 16th July 1678, Earl Queenſberry contra Douglas. 


VIiCARAGE teind is. ſecundum conſuetudinem loci, which was found 
in the caſe of lambs. Stair, 11th February 1665, Scot contra Scot. 
—— In a purſuit for the vicarage of ſome yeards in Elgin, it was found 
a ſufficient defence, That they never paid any, ſecing the teind of lint 
and hens are only conſuetudinary; and as for calves, wooll, milk, and 
lambs, none of theſe kinds were produced there. Stair, 3oth June 
1668, Miniſter of Elgin contra — Kail, herbs, and roots, 
are not teindable, unleſs ancient cuſtom be alledged. Stair, Dirleton, 
gth June 1676, Burnet contra Gib. Fountainhall, 27th November 
1679, Burnet contra Gib. — Calves, lambs, and wooll, commonly 
pay vicarage in all places, and are not preperey conſuetudinary ; and 
therefore as to theſe, ceſſation of payment, for however many years, 
does not create an exemption. Fountainhall, 24th July 1678, Ld. of 
Grant contra M*Intoſh. — A miniſter having right to the teind-fiſh 
of the pariſh, and it being queſtioned, whether the right was to be li- 
mited to fiſhes imported, in order to conſumption and ſerving the coun- 
try; or if it was to be extended to ſuch'as were taken elſewhere, and 
coming here only to be cured and packed, in order to exportation a- 
broad ; the Lords found theſe laſt not liable to the miniſter in any teind. 
Fountainhall, - 2oth January 1708, Miniſter of North _— 2 
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Merchants in Aberdeen. This obſerved alſo by Mr. Forbes, who adds 
this reaſon, That theſe fiſhes had already paid teind elſewhere. 


Tur Lords aſſoilzied from a declarator, craving, That the party a Vicarage 
might only be liable for one of ten, and be free where there were only ible? 
nine or r animals, which are indiviſible; and found, That tho' 
there were but one animal, they were liable in the tenth part of the 

ice thereof, Fountainhall, 11th January 1681, Drummond contra 

mple. See Haddington, 19th Jan 1611, Baillie of Munk- 
land contra Tenants, where it was found, That if there be ſeven ſtirks 
or lambs, or above, under 10, the Tackſman will get one of teind. 


TriIN DINO of corns by caſting the ſtacks was found a ſpuilzie, and Method of 
that it ought only to be on the ground. Colvil, March 1 584, inding. 
Crichton contra Ruthven. — A ſpuilzie of teinds cannot be elided 
upon requiſition made conform to the act of parliament, unleſs 15 days 
be paſt after the ſhearing of that haill ſort of corn, which is ſought to 
be teinded before the firſt requiſition be made, and that there inter- 
veen ſeven days betwixt the firſt and ſecond requiſition, and thereafter 
that the teind being fighted by neighbours, it be ſtacked upon the 

22 and kept till mas. Haddington, 19th January 1610, 
ilton contra Spence. — Found, That the act of parliament about 
leaving the teind on the ground, could not be extended from great 
teinds to vicarage. Fountainhall, 11th January 1681, Drummond 
contra Dalrymple. 


Found, That a titular of tithes could claim the parſonage teinds of, Heretor nor 
no more but what was laboured and tilled, and that he could not bis land inf 
hinder the ictary to turn the arable ground into graſs. Stair, tillage for the 
Dirleton, gth June 1676, Burnet contra Gib. Fountainhall, 2 1ſt benft of he 


titular of the 


January 1696, Bruce contra Arnot. parſonage, 


Tz1NnD-F15$H, and all other ſmall fiſh are of their own nature repute , Pecime de- 
vicarage, and appertain to the vicar of the pariſh, unleſs ſome other _— 
prelate either ſhew a particular right, or elſe poſſeſſion paſt memory of 
man. Haddington, 5th July 1610, Dickſon contra Ld. Kincaid. -»-- 
Teind-ſheaves are of the law the patrimony of the parſon of the pariſh ; 
and if the vicar claim any part thereof, he mul ene prove it 
mortification; or failing thereof, if he intend to ſupply it, per decen- 
nalem poſſeſfionem, he will not be allowed to prove fuch poſſeſſion by 
naked witneſſes, but muſt have ſome adjunct in writ, as tacks ſet by 
him, old rentals, inhibition, acquittance, decreet, or ſome other writ 
of that nature. Haddington, penult. January 1611, Ramſay contra 
Lord Roxburgh. ---- A miniſter who had gotten his ſtipend modified 
to him, when the teinds of the pariſh were under tack, was found 
entitled, qua parſon of the pariſh, to inſiſt againſt his heretors for their 
parſonage teinds after the tack was run out. Harcus, (Miniſters) 
4th December 1684, Miniſter of Stobo contra Pariſhioners, ---- Dec:- 
me debentur parocho, is applicable to the vicarage as well as parſonage 
teinds, and a miniſter preſented to the vicarage teinds, with a decreet 
conform, in general, was found to have a good title to purſue the particu- 
lar heretors, without any further document to inſtruct that the vicarage 
was a part of the patrimony of that kirk, ſeeing they neither alledged a 

) 
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right, nor that they had paid to any having a right, nor 11 
Fon .of freedom. Stair, 14th — on, * on contra — 
art. See act 23, parl. 1690, act 2 5, parl. 1693, by which the right of 
teinds, not heretably diſponed, is taken from the miniſters and eſtabliſh- 
ed in the patron, always with the burden of a competent ſtipend, where- 
by the clergy in are now become altogether ſtipendiary. 
dug 4a Ji Tuo' teinds are diſtinct rights from lands, and not preſumed to be 
and not under. eonveyed unleſs expreſſed; yet they were found to be implied in a diſ- 


ſtood ro be poſition, in ſo far as, Imo, the purchaſer ſigned to the 's 
cncethend. CO nn - 2 K er Was alligned to tenant 8 
compre a tack, who paid a joint duty both for ſtock and teind. adh, Was bur- 


right to lands.dened with the miniſter's ſtipend. And, 470, Gave more than 20 
'-* © * years purchaſe for the rental, comprehending both ſtock and teind. Stair, 
27th February 1672, Scot contra Muirhead. ---- A reli& claiming 

from the heir the teinds of her jointure lands, tho' not expreſly provi- 

ded to her, only, in the clauſe of her contra& of marriage conſtituting 

her jointure, ſhe is expreſly burdened with the miniſter's ſtipend; the 

Lords found, That it had been the deſign of patties, that ſhe ſhould 

have the right of the teinds of her jointure-lands, tho' not expreſly 
mentioned, in reſpect of the quality and burden impoſed upon her by 

the clauſe of the right, obliging her to pay the miniſter's ſtipend. 
Fountainhall, 2gth June 1698, Callendar contra Carruthers. | 


(Valuation * _ IN an action of valuation of teinds at the heretors inſtance againſt 
When parſo. the patron ; it was inſiſted on for the patron, That the heretor havin 
nage and vi- got a conſiderable graſſum for a nine years tack of his lands, the nin 

Seq © part of that graſſum ought to be added to the yeatly rent, in order to 

| make out a valuation of the teind ; but it was found, That in reſpect 

the old rent was kept up, and that graſſums were not in uſe to be 

paid formerly for tacks of the purſuer's lands, therefore the graſſum 

6 could not be taken into the calcul in aſcertaining the valuation of the 

teinds. 2d December 1730, Baillie contra Duke of Douglas. — In 

the ſame proceſs the patron likewiſe inſiſted, That here the tenants, by 

their tacks, being taken bound to pay annually the half of the land- tax, 

this payment ought likewiſe to be conſidered as increaſing the value of 

the teind, ſince the fifth part of the groſs rent, without deduction of 

8 burdens, is the rule, by act of parliament, for valuing tithes. 

To this it was oppoſed, That the quantity of the land-tax is uncertain, 

its endurance not abſolutely certain, and therefore it has been the prac- 

tice of the court not to augment the teind rental on account of the te- 

8 the half or the whole of it. The Lords likewiſe repelled 

this alledgeance. Bid. In a valuation of teind, the following par- 

ticulars were determined, Imo, The expence of upholding the tenants 

houſes, laid out by the maſter, was to be a deduQtion from the ren- 

tal. 2do, The rent paid for the ſupernumerary houſes over and above 

what was neceſſary for labouring the ground, was ſuſtained as a de- 

duction from the rental, and that which the rent was directly paid 

to the maſter or tenant, becauſe tho ſuch houſes are generally ſet with 

a bit of ground to tradeſmen, the rent is rather in conſideration of 

the houſes, which are not a ſubject teindable, than of the ground. 370, 

A deduQtion was allowed upon the account of a moſs ſet to a tenant, 

out of which he was allowed to win and ſell peats, becauſe moſs is 

not a teindable ſubject, and a higher rent muſt be underſtood given 


5 upon 
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upon account of this privilege. 11th December 1734, Heretors of 
Calder contra the Univerſity of Glaſgow. In a valuation, deducti- 
on was allowed out of the rental of a certain ſum, as the yearly value 
of an heretable tolerance of caſting peats upon a neighbouring tene- 
ment, purchaſed to the land by the purſuer's author. 16th —_— 
1737, Skeen of Lethindy contra King's College of Aberdeen, — 
loch being drain'd at great expence, and the ſoil brought to be arable 
land, the fame was found not to come in computo in valuing the teind; 
for the Lords were of opinion, That where rent ariſes from an extra- 
ordinary improvement, the titular has no claim, as has frequently been 
found in the caſe of 3 improved by incloſing; and tho' here the 
queſtion was with a ſingular ſucceſſor, who had purchaſed the land af- 
ter it was drained, yet it was conſidered, that if the ground, while 
the property of the perſon who improved the ſame, was not ſubject 
to teind, the tranſmitting of it to another hand could not ſubject it to a 
new burden. 18th July 1739, Heretors of Calder contra College of 
Glaſgow. 

In a proceſs for 28 teinds, at the inſtance of a tackſman a- 2%, when 
gainſt an heretor, who had little arable ground, but moſt part graſs, the ſeparate. 
queſtion being, what was to be reputed parſonage and what vicarage 
in ſuch a caſe, and what ſhould be the rule and ſtandard for eſtimat- 
ing parſonage teinds as to bygones? the Lords found, That the ſow- 
ing and holding for ſeven years backward could not be the rule here, 
but only the fifth part of the rent, deducting a ſtock for the vicarage, 
which muſt be proved what it will amount to, the ſame being local 
and conſuetudinary, ſo that it is different in ſeveral pariſhes according 


to cuſtom and the uſe of payment. Fountainhall, 2gth January 1706, 
Earl of Galloway contra M*Guffock. 


 Tro' the fifth part of the rent is the legal eſtimation in queſtions True vatue 
betwixt the titular and heretor, yet in other caſes, where the true va- of the teind, 
lue of the teind is to be conſidered, the fourth part of the rent payable 

Jointly for ſtock and teind is the rule. This found betwixt the tercer 

and heir. Stair, gth February 1667, Moncrief contra Tenants of New- 

ton. — In a proceſs of ſale it did appear, That the rent payable by 

the tenant was only for the ſtock, and that the heretor drew the teind, 

and the Lords conſidering, that drawn teind is more or leſs valuable 
according to the nature of the ground, and that in this caſe the lands 

lay on the ſea coaſt, and had the benefit of ware, therefore they did 

3 the teind to a fourth part of the whole, that is, for eve 

three bolls payable by the tenant for the ſtock, they added a fourth 

for the drawn teind, and ordered the rental to be framed accordingly. 


Dalrymple, roth December 1701, Sir William Hope contra Creditors 
of Balcomy. | 


AN augmentation of a miniſter's ſtipend being to be allocated pro- Rent of the 
portionally upon the titular and another heretor who had an heretable land — be 
right to the teinds of his own lands, and the rent of the titular's "<< * 
lands having been conſiderably augmented about the commencement of 
the proceſs, by tacks granted by him to continue for the ſpace of nine 
years ; the titular pleaded, That the old rent muſt be the rule, in re- 
ſpect theſe new tacks were no abſolute proof of the true rent of the 
lands. The heretor on the other hand pleaded, That tacks for nine 

Vor, II, [or 1 years, 
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years, ſet to a variety of 2 tenants, who have all found caution for 
the tack-duty, is an abſolute good proof of the real worth of the 
lands; and he further offered to prove, That the lands were truly worth 
what they preſently paid. The Lords ſteered a middle courſe, and 


found the titular r part of the augmentation 


correſponding to his old rent and half of the new. iſt February 
1738, Duke of Douglas contra Elliot of Wookie, 


Who have Fob rp, That the clauſe in the commiſſion of teinds anent liferen- 
right ro pur]. ters, could not be extended to rentallers, who had a rental during 
on? their own and the ſetter's life, ſo as to give them right to the bene- 

fit of valuation of teinds; but the Lords declared, That when any ac- 
tion ſhould be purſued againſt rentallers for their teinds, they would 
have conſideration of the rentals, and what ſhould be in equity paid 
by them for their teinds. Durie, 8th March 1639, Ld. Heafilhead 
contra his Tenants. | 


In localling IN a proceſs of locality the Lords found, That the Earl of Gal- 
- Aube, loway having right to the whole teinds of the pariſh of Kirkcolm, in 
may exempe Virtue thereof could exempt his own lands even from that part of the 
bis own teinds. ſtipend which had been immemorially paid out of them to the mini- 

ſter. This was found, 110, Becauſe the act 23, parl. 1693, makes no 
diſtinction, but allows, in general, patrons to exempt the teinds of their 
own lands. 24, From the nature of the thing, becauſe when a pa- 
tron or titular has right to the whole teinds of a pariſh, it is equal 
to him how the ſtipend be paid, whether out of the teind of 
his own or other people's lands, for ſtill he draws the remainder. An 
uſe of payment of this ſort is as much voluntatis with reſpect to the 
titular, as it is with reſpe& to the proprietar to lay the burden of the 
miniſter's ſtipend, ſometimes upon one farm, ſometimes upon another. 
February 1731, Earl of Galloway contra Agnew. — A titu- 
lar of the teinds of a whole pariſh, having given to an heretor an he- 
retable right to the teinds of his own lands, to be held of the titular 
himſelf for payment of 100 merks yearly of teind or feu-duty, which 
was pretty near the ſum that fell to be laid upon theſe lands in a pro- 
portional allocation of the ſtipend ; in a proceſs of locality, the Lords 
refuſed to allocate any part of the ſtipend upon this heretor, in re- 
gard IN TN ng t he was to have right to his 
own teinds, abſolutely free from the burden of any part of the ſtipend; 
that it muſt be preſum'd he paid an adequate price for the ſame, and 
it would be making him pay a price for nothing, if the next day theſe 
whole teinds could be evicted from him and allocated to the miniſter. 
1ſt February 1738, Duke of Douglas contra Elliot of Woolie. 
The a& 1693 provides, © That the teind of lands belonging in pro- 
< perty to the patron, titular or tackſman, ſhall be free of any alloca- 
<« tion to the miniſter, if there be free teinds beſide; in a proceſs of 
fale of teinds at the heretors inſtance againſt a tackſman, who had a 
tack comprehending the teinds both of the purſuer's lands and of his 
own, 1 the tack- duty was totally allocated to the miniſter; the 
tackſman inſiſted upon the above act to have the whole tack - duty laid 
over upon the purſuer, in conſequence of which he would have the 
teinds of his own lands free, without paying any tack- duty therefore. 
It was anſwered, Imo, The act of parliament gives a power of alloca- 
tion 
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tion to the titular or tackſman, but ax * oe to alter oy n_ 
„The tack-duty is not the tei 


ty, being once fixed by decreet. 2 


of the tackſman's own lands, but what he has covenanted to pay for the 
teind, which, in all events, he muſt pay, either to the titular or tothe 
miniſter. The Lords found, That the defender cannot exempt his lands 
of any part of the tack-duty. 11th February 1730, Somervell of 


Kennox contra Stewart of Kirkwood, 


A Tack of teinds 
pon account of burdens laid upon the tack during the firſt prorogation. 
5th July 1732, Earl of Galloway contra the Crown. 


ted for a ſecond five nineteen years, u- 


teinds. 


of a tac 


tion 
of 


PARSONAGE teind may be purchaſed by the heretor, as well _ What teind 


aleable? 


while they are in tack, as where they are in the poſſeſſion of the patron. 


22d November 1721, Hay of Drummelzier contra Sir John Home 


of Blackadder. 


Tux annuity is a burden upon the principal tackſman, unleſs the Annuity of 
contrary be expreſſed, and divides not betwixt him and the ſubtackſ-*** 
man, in proportion to the benefit that each has by the teinds. Stair, 


27th July 1673, Montgomery contra Montgomery, 
_ USE ff payment of a flated duty in place of teind. See Tack, 
STIPEND debitum decimarum. See Stipend. 
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A an obligation out of the creditor's hand is preſumed to be ſatiſ- caſus ami. 


onis, in what 
caſes muſt it 


own that it is ſatisfied and retired, unleſs the creditor will alledge and de libelled ? 


fied and retired, therefore to ſay that a writ is loſt, is truly to 


ove quomedo defiit poſſideri ; for this reaſon the caſus amiſſionts muſt 


diſtinQly libelled in proceſſes for proving the tenor, without which 


the libel will not be ſuſtained relevant nor admitted to probation : And 
as retiring of bills, bonds, and other ſingle obligations, often without 


charges and renounciations, which are permanent documents, and not 
capable of being retired or transferred, in libelling the tenor of ſuch 
like — there is no neceſſity to condeſcend upon any caſus ami ſſio- 

's. Haddington, 22d January 1612, Ogilvie contra Napier. — The 
Lords refuſed to admit the tenor of an evident to be proved by wit- 


nefles, unleſs the caſus ami ſſonis were clearly proved. Colvil, 
June 1588, Falcon contra Towris. | 


ſummons did not libel witneſſes, which the Lords diſpenſed with in 


any written diſcharge, is more cuſtomary and eaſy than that of other 
deeds, the Lords, according to the nature of the deed, will be fatisfied 
with a caſus amiſſionts, more or leſs pregnant, but with regard to di- 


In proving the tenor of an appriſing led in the year 1621, the. If the uri. 


ter and wit- 
neſſes muſt be 


g 
| 
: 
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re tam antiqua. Harcus, (Proving the Tenor) December 1684, 
Peppermill contra Mr. George Roome. 


de What ifir A CREDITOR 2 for delivery of his bond, which he had 
Who wie the intruſted to the defender, and the defender, who had loſt the bond 
writer and in a proceſs, being allowed to prove the tenor in way of defence ; the 
wirneſſe ? Lords ſuſtained the tenor as proved, tho' it was not proved who were 
the writer and witneſſes, which the purſner alledged would make the 

bond null by act of parliament ; for the Lords thought it was not com- 

tent to the purſuer to object againſt his own bond, and therefore re- 

erved this point to be conſidered, in caſe the debitor ſhould think 

proper to make the objection. Stair, 13th January 1681, Calderwood 

contra Courtie. _—. Againſt a concluded 7 ax of the tenor of a 

bond, upon which adjudication had followed, it — objected, That 

the names and deſignations of the writer and witneſſes were not prov- 

ed, yet the caſus amiſſionis being notour, the bond old, and its verity 

not queſtioned by the debitor or his other creditors, and the proof 

being only craved to ſupport the adjudication, the Lords found the 

tenor of the bond proved. Dalrymple, 13th, Fountainhall, 14th 

June 1707, Trotter contra Home of Eccles. At adviſing the proof 

in a proceſs of tenor, it was objected, That one of the witneſſes 

was not ſufficiently deſigned, being deſcribed only as ſervant to ſuch 

a man, who was not deſigned. - Anſwered, the purſuer is willing to 

take the decreet in terms of his proof, reſerving to the defender his 
objections; and if the objection were good hoc loco, no party could be 

allowed to prove the tenor of a writ, againſt which any exception could 

ly, which would be unreaſonable : For if an evident is loſt, he ought 

10 have a decreet to put in place of it, leaving him to make the beſt 

of it he can. Tis a different caſe where the names and deſignations 

of writer and witneſſes are libelled ; for in that caſe, if they be not 

proved, an objection _y ly, that decreet cannot paſs, becauſe the 

whole tenor of the deed is not proved. Fountainhall, 26th June 

1712, Inglis contra Lord Alexander Hay. | 


\ Decrectot A DECREET of proving the tenor of a bond, and an adjudication 
the ſolemnities following thereupon, found null, for this reaſon, That it was not pro- 
of the deed are ved who was the writer and witneſſes of the bond; for the Lords 
nor proved? conſidered, That the decreet of tenor could not be more effectual than 

if the bond itſelf were produced without writer or witneſſes. Forbes, 


17th July 1713, Blackwood contra Hamilton of Grange. 


In What A PROBATION of the tenor was rejected, becauſe no adminicles 
cafes relevant in writ were produced, altho' the tenor of the writ was ſhown, and 
by witneſſes, the faith of it offered to be proved, as alſo the caſus amiffionts. Colvil, 
without admi- February 1588, Ld. Fedderat contra Ld. Drum. — The tenor 
onal of a bond of relief, alledged to be deſtroyed when the creditor's houſe 

was burnt, was found relevant to be proved by the writer and witneſ- 
ſes inſert, without any adminicles in writing : It was urged here 
for the defender, That the libel was not relevant, unleſs ſome relative 
writ were produced to give ſome qualis qualis evidence, that the bond 
was till a ſubſiſting debt; for otherwiſe, when a man's houſe happens 
to be burnt, he might rear up every bond that was paid to him, and 


retired by the debitor for 40 years backward, unleſs the debitor * 
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fo provident, which ſeldoms happens, as to preſerve the bond after it 
is retired and cancelled. To which it was anſwered, That in pro- 
ving the tenor of real rights, charters, ſaſines, &c. it may be nece 
to libel relative writs, to adminiculate the ſame, becauſe, from the na- 
ture of our real conveyances, there muſt be ſuch writs ; but perſonal 
bonds are often granted without relation to any other writ whatever ; 
and therefore, as the purſuer has in this caſe libelled all that can be ex- 
gy and that impoſſibilities cannot be required of him, the proof 
e has offered, muſt, at leaſt, have this effect, to found the preſump- 
tion in his favours, that the bond is ſtill outſtanding, unleſs the defend- 
er will bring ſome evidence, that it was implemented and retired 
by him. Durie, 19th July 1636, Lord Frendraught contra Id. 
Bamff. _— Found, That the tenor of an aſſignation of L. 100 ſter- 
ling of fiſhing-ſtock, alledged to have been granted by my Lord Kin- 
cardin to Broomhall, could not be ſuſtained, unleſs there were 
ſome adminicle in writ produced, tho' the witneſſes offered for proving 
the ſame were my Lord Kincardin's friends. Harcus, ( Proving the 
Tenor) March 1684, Counteſs of Kincardin donatrix contra 
Broomhall. — In a proceſs for proving the tenor of a contract of mar- 
riage, a copy of the contract was produced taken out of the writer's 
ſtile book, and the tenor was offered to be proved by the writer and 
his ſervant, and other probabilities were urged for the exiſtence of the 
contract: It was objected, That the libel is not relevant without admi- 
nicles in writ, xp where the contract is libelled to be of a ſingu- 
lar nature, providing the fee of half the eſtate to go to the wife's heirs, 
failing heirs of the marriage, and a ſtile book, being no authentick deed, 
cannot be ſuſtained as an adminicle. The Lords refuſed to ſuſtain the 
libel relevant, without adminicles in writ, upon this ſpecial conſidera- 
tion, That our law, ob lubricam fidem of — witneſſes, does not 
rely upon their teſtimony ſingly in matters of great importance. Stair, 
13th, Dirleton, 14th June 1667, Harroway contra Haitly. — In a 
proceſs for proving the tenor of a contract of marriage, where it was 
not libelled, That the contract bore any obligement to infeft, or to exe- 
cute any other deed in implement of the huſband's obligation to pro- 
vide his wife in a jointure, ſo that no adminicles could readily be ex- 
pected in writing; and where the relict, purſuer, offered to prove the 
tenor by the writer and inſtrumentary witneſſes, with this circum- 
ſtance, That the defunct huſband gave the writer his contract of mar- 
riage with a former wife, with orders to draw the contract in queſtion 
of the ſame tenor ; the Lords finding the matter of difficulty, pronoun- 
ced an act, before anſwer. In this caſe the parties were of that rank 
as to found a preſumptio hominis at leaſt, that there was a contract of 
marriage: And in a caſe of this nature it was not neceſſary to qualify 
any very ſpecial caſus amiſſionts, becauſe it is never to be preſumed a 
wife will grant, or a huſband chuſe to accept of a gratuitous diſcharge 
of a contract of marriage; and here it was not alledged the relict was 


otherwiſe provided. Gosford, 22d January 1674, Cranſton contra 


Swinton. _—— In a probation of the tenor of a contract of marriage, in 
which it was libelled, That the huſband had deſtroyed the ſame by vio- 
lence, and the draught of it was produced, which was offered to be pro- 
ved to be the hand writ ofa notary, now dead, who drew the contract; 
the Lords, tho' there was no adminicle in writ, ſuſtained proceſs, in 
reſpect of the preſumptio juris, that there is a contract of marriage, 
Vor. II. 5 U where 
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where the marriage is betwixr perſons of any diſtinction; and this was 
found, tho the contract was libelled to be of a ſingular tenor, as pro- 
viding a part of the purſuer's tocher to her children of a former mar- 
riage. Stair, Dirleton, Gosford, gth June 1674, Cuningham contra 
Greenlees, -— A notary's prothocal being caſually burnt, the Lords al- 
lowed the party to prove the tenor of an inſtrument given out there- 
from, ind ths caſus amiſfionis of the ſaid extended inſtrument, per 
teſtes qui ſciverunt & legerunt dictum inſtrumentum. Sinclair. 
February 1541, Dickſon contra a Notar. 


Wbat admi- Ty a proceſs for proving the tenor of an interdiction, tho” there was 
nicles relev2"t no writ produced ſubſcribed by the party relative to the interdiction; 
libel to further the Lords ſuſtained proceſs upon the letters of publication, as a ſuffi- 
probation ? cient adminicle, ſeeing ſuch writs as interdictions uſe not to be retired 
like bonds. Stair, 26th July 1662, Lady Milton contra Ld. Milton. 
—— The adminicles in writ in the probation of the tenor of a diſpoſi- 
tion, being a minute of contract, containing an obligement to diſpone, 
as alſo the extract of the ſaſine following on the faid diſpoſition ; the 
Lords found theſe documents ſufficient to admit the tenor to further 
probation. Fountainhall, 1 5th December 1702, Douglas contra So- 


mervel. 


3 To prove the tenor of a bond granted for the price of victual, which 
ſufficient proof was alledged to be loſt among the purſuer's other writs when his houſe 
of che libel, was butnt, the following adminicles being produced; 1mo, An inſtru- 
without #7 ment of requiſition of the victual referring to the bond. 24do, Letters 
of horning upon the bond. 37, A ſuſpenſion of a . _ the 

horning, which the purſuer inſiſted were per ſe ſufficient adminicles to 

found a decreet of tenor, without nece ty of further proof : It was 

objected, That the adminicles libelled might be ſufficient to infer a re- 

levancy of the libel, but by no means to be a full proof of the tenor, 

for this, among many other reaſons, That a tenor cannot be proved, un- 

leſs it be inſtructed who were the writer and witneſſes. The Lords ſu- 

ſtained the libel relevant upon theſe adminicles, but found they were 

no ſufficient inſtruction of the tenor; and therefore admitted the ſame 

to be proved by the witneſſes inſtrumentary, or others. Stair, 12th 
December 1672, Brodie of Lethem contra Douglaſs of Muldarg, — 

The tenor of an aſſignation found ſufficiently proved by the following 
adminicles; 1mo, A backbond relative thereto, and wherein it was 

fully narrated, granted by the aſſigney to the cedent. 2do, A compri- 

ſing following thereupon, it being in re antiqua, where witneſſes could 

not be expected. Gosford, 24th July 1669, Johnſton contra Arnot. 

The tenor of a bond of 13000 merks, and an aſſignation thereof, 

found proved by writs and decreets before the Lords, narrating the ſub- 

ſtantials of them, vi. debitor, creditor, ſum, annualrent, penalty, 

and term of payment of the bond, and the ſubſtantials of the aſſigna- 

tion, ſo much as uſes to be recited in writs and productions in a decreet 

before the Lords: Here there were no witneſſes deponing on the tenor, 

the writs being dated in the 1636, and the witneſſes inſert being dead 

ſince intenting of the tenor, which was delayed through the defender's 
litigiouſneſs ; and the caſus amiſſionis was, That theſe writs were deli- 

vered to my Lord Argyle, as appeared by his receipt produced. Har- 

cus, (Proving the Tenor) ad February 1682, Leſmore contra Mar- 

. | * 
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uis of Huntly. — For proving the tenor of two charters, the Lords 
ſuſtained two ſaſines, wherein theſe charters were engroſſed ad longum, 
and ſome decreets, bearing production of the charters, ſufficient admi- 
nicles, and found the tenor proved thereby without witneſſes, the writs 
to be made up being very old. Harcus, (Proving the Tenor) March 
1685, Kinnier contra Kellie. — An inſtrument of ſaſine taken upon 
an heretable bond in favours of the original creditor, a precept of c/are 
conſtat and ſaſine thereupon in favours of his heir, being all three loſt ; 
the Lords found the tenor ſufficiently made up upon the following ad- 
minicles; 1, The extracts of the two Rünes out of the record. 
2do, The heretable bond their warrant. 3io, A decreet of poinding 


the ground founded upon them. Fountainhall, 26th June 1712, 
Inglis contra Lord Alexander Hay, 


To prove the tenor of a diſpoſition, purſued at the inſtance of one proof of 
for whoſe behoof the deed was burdened with a certain ſum againſt the tenor of a 
the diſponee's heirs, the adminicles we e were an inſtrument bear- folien. 
ing, That the diſponer went to kirk and mercat, and adhered to the 
diſpoſition made by him in favours of Murray the diſponee. 2do, The 
difpofition of the granter's apparent heir, recovered out of a former 

proceſs, bearing, That he ſaw the diſpoſition in queſtion in the hands 

of Murray the diſponee. 3io, A ſcroll of the diſpoſition, It was 
further proved by the writer of the diſpoſition and his ſervant, and by 
the inſtrumentary witneſſes, That the diſpoſition was conform to the 
ſcroll, and ſubſcribed by the defunct and witneſſes. It was objected 
by the defender, That there. were no adminicles 222 to make out 
that this was ever a delivered evident. Anſwered, It is proved, by the 
above depoſition, That it was in the diſponee's hand, and by the writer 
and witneſſes, that it bore a clauſe diſpenſing with the not delivery. 

Here there was no neceſſity to qualify a caſus amiſſionis, becauſe re- 

tiring or renouncing the diſpoſition would be no defence againſt pay- 

ment of ſums, with which the diſpoſition was burdened. The Lords 
found the tenor ſufficiently proved. Stair, 2d January 1680, Lithgow 

contra Murrays. — It was found a ſufficient adminicle to make up a 

diſpoſition, That the granter had ſubſcribed as witneſs in a diſpoſition 

of reverſion of the ſame lands, narrating his own diſpoſition, now que- 
ſtioned by his heir, which the Lords conjoined with the teſtimonies of 
the witneſſes, who ſaw and read the ſaid diſpoſition, Fountainhall, 
21ſt February 1680, Baillie contra Pitillo. — In a proving the tenor 
of a diſpoſition, the following points were proved; Imo, That it had 
been recovered out of a third party's hand by an exhibition. 2do, That 
it had been produced in proceſs, and made the foundation of a de- 
creet cognitionts cauſa. 3tio, A full copy of it atteſted by two fa- 
mous notaries. It was obſerved for the defender, That this was no 
complete proof to make up a diſpoſition of lands, ſeeing there was no 
evidence in proceſs of the writer, inſtrumentary witneſſes, or any other 
perſon who ſaw the deed executed or acknowledged by the alledged 
rome and ſuppoſing the deed to have been forged, it might have 
produced in proceſs, and an atteſted copy taken of it as a true 
deed, which indifferent parties would not be ready to ſuſpect or chal- 
lenge. The Lords, notwithſtanding, found the tenor of the diſpoſi- 


tion proved. Dirleton, 27th November 1675, and 15th February 
1676, Anderſon contra Lowes, 7* . 
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Proof of the IN the proving the tenor of a contract of marriage, which was raiſed 
ect mar. Only incidenter, to ſatisfy the production in an improbation of an appri- 
riage. ſing, whereof that contract was the ground, the adminicles produced 
being a decreet in foro, mentioning the production of the extract of the 
contract, with the appriſing, charter and ſaſine thereon; and the 
purſuer having adduced witneſſes, who ſaw and read the ſaid contract, 
and proved alſo, That the relict, by that appriſing, poſſeſſed the lands 
for many years: The Lords thought, that there was a difference be- 
twixt the making up of a writ to be the ground of a future action, and 
a tenor craved, only to ſhun certification on a preſumptive falſhood ; and 
therefore found, That there being no preſumptions of real falſchood 
againſt this contract, and the adminicles being fo pregnant, tho' nei- 
er all the clauſes, nor date were fully . yet that there was ſuf- 
ficiency to exclude the certification, and ſo affoizied from the reduction. 
Fountainhall, Forbes, 2 1ſt November 1707, Waddel contra Waddel 

and her huſband, 


Of a procu- IN a proving the tenor of a procuratory of reſignation, the Lords 
— hg rer found the tenor proved, (altho rei geſtæ veritas was not, nor could be 
| proved, in reſpect it was factum antiquum and the witneſſes dead) the 
purſuer's witneſſes having deponed, That they ſaw the procuratory and 

were preſent at the reſignation, the purſuer alſo having produced the 

contract, whereby the was obliged to diſpone, together with the 
inſtrument of reſignation, wherein the procuratory was inſert ad longum, 

as alſo his Majeſty's charter following upon the ſaid reſignation. Hope, 

(Proving the Tenor) 24th July 1622, Earl Melroſs contra Lumiſden. 


Of a ſaſine. IN a proving the tenor of a ſaſine of burgage in Kintore (where 
there was no record or regiſter) in anno 1627, the caſus amiſfionis li- 
belled, was, That it was put out of the way by the relict or her neglect; 
the adminicles were two renounciations of two wadſets of the ſaids tene- 
ments and acres, narrating, that the granter of the wadſet was infeft and 
ſeaſed ; the Lords ſuſtained the tenor of the ſaſine, which was proved 
by witneſſes, who ſaid the notary expon'd it to them, being Latin. 
Here the tenor had no witneſſes libelled. Harcus, (Proving the Te- 
nor March 1682, George Cheyne contra Seaton. | 


Of an adju- A PURSUIT for making up the tenor of a compriſing was ſuſtain- 
dication. eq, in reſpect the adminicles were moſt pregnant, and in ſpecial the 
executions were yet extant and intire. Dirleton, 29th June 1675, 
Birny contra Montgomery. — A py for Jong the tenor of a de- 
creet of adjudication having produced the following adminicles ; Imo, 
A contract of marriage, which was the ground of the debt. 2do, The 
decreet of conſtitution. 43:0, The ſummons of adjudication extracted 
from the ſignet. 470, The extract of the allowance. 5to, An exe- 
cuted horning againſt the ſuperior. 6f, The charter and ſaſine 
thereon. 7mo, The atteſtation of the keeper of the minute-book that 
it was put up there. 8vo, The reſponde-book, bearing the clerk's 
dues paid for it. The Lords ſhunned to determine the general point, 
how far the tenor of decreets or other judicial acts may be proved; but 
adviſing the ſpecial caſe before them, they found the adminicles not 
ſufficient. Fountainhall, 14th March, Forbes, 21ſt June 1707, Ld. 

Airth contra Blackwood and Hamilton of Grange, 


To 
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the following adminicles were produced; 1920, The original tack.“ 
2dv, A copy of a decreet of augmentation in the 1618, impoſing a con- 
ſiderable burden upon the tackſmen, and bearing, that a recompence 
was granted in conſideration of that burden. 3:0, The minute-book, 
expreſſing that recompence to be a prorogation of fix 19 years. 40, 
A ſubtack relative to the principal tack and prorogation, and ſubſetting 
a part of the teinds for the fame years to which the prorogation extend- 
ed. 5to, Poſſeſſion conform. 6to, Offered to prove by witneſſes 
who — the prorogation amongſt the records ſhortly before the late 
fire. It was objected, That the tenor of a decreet cannot be proved, 
becauſe the validity of it depends upon formalities, which witneſſes 
are not preſumed to know or allowed to prove. The Lords admitted 
the adminicles and tenor to probation, Dalrymple, 26th December 
1704, Lord Regiſter contra Heretors of Birſe. 


Founp, That the act 94, 7 1579, diſcharging proving the te- 


nor of letters and executions 0 


To prove the tenor of a decreet of prorogation of a tack of teinds, Of a decreer 


horning, did not extend to proving the *xccvrion, it 


relevant to be 


tenor of executions of appriſings. Fountainhall, gth December 1677, proved? 


Boyd contra Malloch, 


A CnaARTER of confirmation, containing in it the whole charter Adminicles 


confirmed, is to all intents and purpoſes as ſufficient for proving any — 


thing to have been inſert in the ſaid charter confirmed, as if itſelf had out a proceſi 
been produced. Maitland, 15th July 1564, Hamilton contra Lord for proving 


Somervel. Balfour, (Writs) 18th ber 1564, Brown contra 
Williamſon. 

Born parties having taken inſtruments upon pronouncing of a de- 
creet- arbitral, the Lords found, That the ſaid extended inſtruments, 
containing the tenor of the decreet, was ſufficient without production 
of the principal decreet. Maitland, 1567, Ld. Clova contra 
Ramſay. | | 

In a purſuit upon a bond of corroboration it being alledged, that 
the principal bond ought to be produced; this was repelled by the 
Lords, becauſe the brocard Non creditur referenti, &c. holds only in 
the caſe where there is no more but a naked relation to a writ, and 
not where the writ that relates thereto doth proceed to an obligement 
thereupon, and is not only relative but diſpoſitive. Dirleton, 24th 
February 1676, Johnſton contra Orchardton. 

Tur Lords refuſed to ſuſtain a compenſation founded in this man- 
ner, vig. the diſcharge produced bears all compts, reckonings and 
debts betwixt them 2 charged. except a bond for a certain ſum, 
which is declared not to be comprehended under the generality afore- 
ſaid, and therefore allowance was craved of that ſum; this the Lords 
refuſed, becauſe it related to a bond which was not produced, ſo that 
the exception could neither conſtitute nor inſtruct the debt: But the 
author ſeems to think it would have been otherwiſe decided, if ſuch a 
clauſe had related to a debt without mentioning either bond or ticket 
by which it was conſtituted ; becauſe in that caſe the rule Non creditur 


referenti, &c. could not take place. Fountainhall, 11th November 
1696, Philp contra 
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contra Lady Luſs. Conſequently has no claim to feu- duties. 
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T T R eC-2 
L* T relict has no claim for the terce of any ſuperiori - 
£4 ing to the huſband. Sinclair, March 1541, Ld. Glen- 


Durie, Spotiſwood, (Terce) 13th February 1628, Lady Dunferm- 
line contra Earl. Nor to blench-duties. Spotiſwood, ibid. A 
relict can have no terce of lands holden burgage. Haddington, 2oth 
June 1612, contra — The terce extends to the 
third of the teinds in which the huſband died heretably infeft. Durie, 
13th February 1628, Lady Dunfermline contra Earl her ſon. --- The 
rai by her terce has no right to the teinds, unleſs where there is an 
infeftment of the teinds by erection; and therefore in a purſuit againſt 
a tenant who paid a duty jointly for ſtock and teind, a — part was 
deduced as the worth of the teinds, and the relict the third of the 
remainder. Stair, 9th February 1667, Moncreif contra Tenants of 
Newton. ---- In a queſtion of terce, alledged, That as the mannor- 
2 belonged to the fiar without diviſion, ſo behoved the cloſe, gar- 
ens, orchards, yards, &c. the Lords, in reſpect nothing was ped 
or inſtructed that there was a tower, fortalice, or mannor-place ha- 
age gun eee rather than profit, found no ne- 
ceſſity to decide what intereſt a tercer 9 in ſuch; but theſe 
ſet by appearance as yar 1 * the alledgeance, 
and 41 to a third part of the rent paid upon that 
account, Stair, gth February 1667, Moncreif contra Tenants of 
Newton. An heir who has two thirds is preferred in the poſſeſſion 
of a houſe, being unum tenementum indiviſibile, to the relict, who has 
one third thereof by her right of terce ; but it was found, That if the 
fiar did not dwell in the houſe himſelf, the reli ſhould be preferred, 
iving as much mail as any other tenant,. and | giving caution for the o- 
2 two third parts. Stair, Newbyth, 26th January 1665, Logan 
contra Galbraith, 


To whatcir- A FATHER in a contract of marriage being obliged to infeft his 
is place? ſon in lands, and failing fo to do, the ſon's relict was nevertheleſs found 


is place? 


to have right to her terce of theſe lands, as if her huſband had been in- 
feft. Balfour, ( ) Ld. Blair contra Hamilton. Spotiſwood, 
(Terce) —— No terce was found due of lands wherein the 
Huſband was not infeft, * or would » too arbi to go upon 
umptions and deſigns that the defunct lay out uninfeft, on 

9 ive her of 7 
thought it was much ſafer to by the rule, and that it would bet - 
ter aſcertain the lieges of what they had to Fountainhall, For- 
bes, 29th January 1706, Carruthers contra Johnſton. 

A RELicT was found entitled to a teroe, notwi ing her de- 
funct huſband had diſpaned the lands to his eldeſt fon in the eldeſt ſon's 
contract of marriage, reſerving his own liferent, who was thereu 
infeft baſe, holding of the dif] ; ſuch diſpoſitions bei - 
ſtood fraudulent in order to diſappoint the terce. Fountainhall, 1ſt 
December 1711, Forbes, 15th February 1712, Marquis of Annandale 
contra Scot, , 

N 


2 


Terce. m—y 


In a removing at the inſtance of a compriſer againſt the reli& of 
the debitor, altho' ſhe was ſerved in a terce before the purſuer's ſaſine, 
and that her huſband died before the ſaid ſaſine was taken; yet the 
Lords found, That the compriſing ſo denuded him that ſhe could nat 
be ſerved to a terce after his deceaſe. Hope, Y Crichton 
the ſuperior, found to exclude the terce. Bruce, 28th January 171 
Creditors of Hunter contra Douglas. The contrary afterwar 
found, becauſe . with a charge is * a rea right, it is onl 
equivalent to a right among competing adju H 
February 172 5, Carlifle contra Creditors of Lyon. SO 


Foun, That a woman being kenned to her terce, has right to all Terce carries 

the profits thereof from her huſband's death to her own deceale, altho by89mes what- o 
ſhe was kenned many after her huſband died. Balfour, (Terce) keuning be. 
21ſt February 1532, Crichton contra Hamilton. In a competition 
betwixt the heir and Lady tercer, where the heir had obtained decreet 
againſt the tenants as heretor, the Lords found, That notwithſtandin 
the decreet, the Lady ought to have her terce out of the lands, an 
that not only of the years ſubſequent to her ſervice and kenning, but 
alſo of all years preceeding the ſame from the time of her huſband's 
deceaſe, to which they d the ſervice ought to be drawn back, 
Durie, 25th November 1624, Tenants contra Crawford. Durie, 3oth 
November 16a7, Tenants of Eaſthouſes contra Hepburn. A Lady 
tercer purſuing the heir ſometime after her huſband's deceaſe, the heir 
having uplifted all, and got higher duties from the tenants than they 
had formerly uſed to pay to the defunct; the Lords found, That ſhe 
had good right to ſeek her terce out of that quantity which was uplifted 
by the defender, for the duties of the lands, and that ſhe was not to 
be reſtricted to the quantity paid in her huſband's time, becauſe the 
defender ought to pay back what he had really received, and had no 
juſt reaſon to retain, Durie, t. January 1628, Lady Dunfermline 
contra her ſon, 


Tux exception of. poſſefling pro indiviſo made by a tenant againſt Aden of re. 
a tercer purſuing a removing, was repelled, tho' the lands were not mowing af the 
arable but mountain and graſs ground; but the defender offering obe- fiance, 
dience, and to remove from the third, was allowed commiſſion to the 
ſheriff either to ſent the holding of the lands, that the purſuer might 
have the third part of the ſums and the right of paſturage proportion- 
ally, or elſe to meaſure the lands, and ſet apart the third part thereof 
to the purſuer, either of which was found competent to be done in 
in this action of remoying, Durie, 18th January 1628, contra 
McKenzie, | 


Lanps being burdened with real burdens, the Lords found the, With whir 
terce only due out of what was free, and altho' the heir redeem theme a7 
after his father's deceaſe that the reli& can claim no terce thereof. 


Auchinleck, (Terce) 1 x Febru 1633, Lady Balmaghie contra 
18 5 ruary 1633, Lady ghie 


A Lapr's jointure being reduced by a creditor, who had inhibi- Conventional 
ted before her contract of marriage, and ſhe thereafter claiming a terce, tudes che 
5 X 2 as terce. 
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Term legal and conventional. 


as if ſhe had not been provided at all ; this the Lords refuſed, becauſe 
that having once founded on her contract, and renounced all terce, &c. 
ſhe could not afterwards recur thereto. Fountainhall, gth February 
1697, Creditors of Balquholly contra the Lady. 


TERCE, if it excludes ward, forfeiture, nonentry, liferent-eſcheat, 


&c.? See under theſe ſeveral heads. 


WHAT action the tercer has upon ſerving, upon kenning, &c. ? 


See Title to purſue, 


IF the tercer has right to coal, wood, &c.? See Liferenter. 


FROM what term the terce takes place? See Term conventional 


and legal. 


Annualrent 
due at the term 
ſubſequent to 
the creditor's 
death, if it 
falls to the ex- 
ecutor ? 


8 


Term legal and conventional. 


HE creditor in an heretable bond dying before the term at 

which the half year's annualrent was made payable, that half 
year's annualrent was found to belong to the heir as well as the prin- 
cipal ſum itſelf, ſeeing the ſame, not being payable till after his de- 
ceaſe, could not be repute in bonrs defuncti, to be the ſubject of con- 
firmation. Durie, 8th January 1624, Children of Henderſon contra 
Murray. Spotiſwood, (Annualrent) roth March 1630, Lindſay con- 
tra Heriot. — A man having died infeft in an annualrent, his relict, 
as tercer, was found to have right to the third part of the term's inte- 
reſt that fell due immediately after his deceaſe, tho' moſt of the term 
was run before, Here the queſtion was with the heir, not with the 
executor of the defunt, Durie, lt. November 1627, Tenants of 


Eaſthouſes contra Hepburn. — An infeftment of annualrent being 


conceived in favours of the creditor and his wife in conjunct- fee and 
liferent, and payable at two terms, Whitſunday and Martinmas, by equal 
portions, the half year's annualrent, which fell due aſter the creditor's 
deceaſe, was found to belong to his relict, and no part to the execu- 
tor, tho' a part of the term was run before his deceaſe. 11th Janua- 


ty 1738, Carruthers contra Barclay. 


Rent of 


lands in medio 
at the proprie- 


tar's death, 


In clearing the — intereſts of the heir and executor with 
regard to the rents of land unuplifted by the defunct, the natural 
rule is, That nothing can belong to the executor but the rent of that 


how irdivides term which was paſt before the predeceſſor's death, and which term's 


betwixt the 


heir and exe - rent came thereby to be in ejus bonis. And as of old our rents in 


cutor, c. 


Scotland were generally paid, the half at Whitſunday, the other half 
at Martinmas for that year's crop, hence theſe came to be underſtood 
the fixed terms, by which all queſtions were determined betwixt the 
heir and executor, without regard to the many various conventional 
terms, which afterwards came to be in uſe among us, which con- 


ventional terms were underſtood to be merely for the benefit wS 
er 


— S 
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maſter or tenant, as the payment of the rent was advanced or poſt= 
poned ; and fo in queſtions betwixt the heir and executor theſe con= 
ventional terms were quite overlooked, and the rule continues to be 
the ſame as originally, That if the proprietar ſurvived Whitſunday, 
his executor has right to the half of the rent payable for that crop, 
at whatever time the rent is payable, and to the whole, if he ſurvived 
Martinmas : Upon this footing the executors of a huſband were found 
to have right, jure mariti, to the whole rent payable for that year 
wherein he died, he _—__ ſurvived Martinmas, tho' the faid rent 
was not payable till the Whitſunday thereafter. Gosford, 23d July 
1668, Carnegie contra Executors of her huſband. _ In a graſs room, 
whereto the tenant's entry was at Whitſunday, the half year's 
rent payable at Martinmas, and the remainder at the Whitſunday 
thereafter, the proprietar dying in January 1721, the queſtion was, 
Whether the half year's rent, payable the next Whitſunday, fell 
under his executry? It was was 2 That the term of en- 
try or term of payment ſignifies nothing in this _— that it is 
the crop, year and poſſeſſion which regulates all. But it was con- 
tended, tho' in corn rooms, where the rent payable at Whitſunday 
1721, is payable for crop 1720, the proprietar ſurviving Martin- 
mas 1720, that rent falls under his executry ; yet in graſs rooms, 
where the half year's rent payable at Whitſunday 1721, is actually pay- 
able for the poſſeſſion betwixt Martinmas and Whitſunday, unleſs the 
proprietar ſurvive Whitſunday, ſuch rent cannot fall under his execu- 
try. It was contended on the other hand, That in this caſe the rent 
payable Whitſunday 172 1, is payable for the poſſeſſion and graſs 1720, 
for there being no corn, 'tis the graſs that makes the crop. The 
inhabitants of that country make their advantage by the lambs, wooll, 
cheeſes, &c. which ariſe and are produced in the ſummer time, and 
— thereabouts, the full rent is payable at Martinmas, only it 
ppens, by particular paction, that the rents in queſtion were not 
payable till the ae the | pe you therefore having ſurvived 
the time for the crop and . poſſeſſion of which the rents in diſpute 
were payable, they, in conſequence, fall under his executry. 'The 
Lords found the rents in diſpute fell under the defunct's executry. 
February 1727, Sir William Johnſton contra Marquis of Annandale, 

QUuEsT10Ns betwixt the relict and the repreſentatives of her deceaſed 
huſband, with regard tothe commencement of her jointure, do reſolve 
themſelves into the former caſe ; for ſhe, as proprietar for life, comes 
in place of the heir of the defunct, and draws the rent in place of 
him; therefore the huſband having died betwixt Whitſunday and Mar- 
tinmas, his reli& infeft as conjunct-fiar, was found entitled to the 
half of the rent payable for that crop. Durie, 21ſt January 1629, 
Lady Ayton contra Home, — But where the huſband ſurvived Mar- 
tinmas, his reli& provided to a jointure of certain chalders of victual, 
to be uplifted yearly betwixt Yule and Candlemas, was found to have 
no claim for any part of that year's rent, but that the huſband's exe- 
cutor had right to the whole. Stair, Fountainhall, x2th January 
1681, Trotter contra Rochead. 

In the like manner are the queſtions reſolved that ariſe u pon the 
death of the liferentrix betwixt her executors and the fiar, ſhe takes 
the place of the defunct proprietar, and the fiar draws what the heir 
would draw in the common caſe; thus the fiar was found entitled 

Vor. II. 5 V | but 
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but to half of the rent payable for that year's poſſeſſion wherein the 
liferentrix died, ſhe having ſurvived Whitſunday. Durie, iſt Febru- 
ary 1631, Ld. Blaus contra Winram.— The like was found where 
the relict's jointure was conſtituted by a perſonal bond, not relative to 
any lands; but then the jointure was payable in victual, the one half 
at the other at Candlemas ; Which payment of victual, ſeeing 
it was the product of land, the Lords found, made the caſe the fame, 
as if ſhe had been infeft in lands. Fountainhall, 14th February 1684, 
Baillie contra Cuthbert. — A tack ſet by a Lady of her jointure lands 
to the heir, the duty payable at two terms, Whitſunday and Martinmas, 
* by equal portions, yearly, termly, and proportionally during her 
* lifetime, ” was found due for the term preceeding her death, but 
not from that term till the day of her death, which happened about four 
months after. Forbes, 22d February 1711, Laurie contra Maxwell. 


Mill-ren A TENANT's entry to a mill being at Whitſunday, and the maſter 
how ir di- deceafing in December thereafter ; the Lords found, That the whole 
year's duty pertained to his executor, and no thereof to the heir ; 

altho' it was alledged for the heir, That the duty of a mill is not like 

other farms, which have relation to the crop preceeding, but is paid 

for the uſe of the mill from year to year ; and therefore, in the pre- 

ſent caſe, the half of the duty only ſhould belong to the executor. 
Spotiſwood, (Executor) Durie, 21ſt February 1635, Ld. Weſt Niſbet 

contra Ld. Swinton. — The legal terms of mill-rent being Whitſun- 

day and Martinmas, the liferenter ſurviving both theſe terms has right 

to the whole year's rent, the ſame way as in land-rents, and not to the 

one term only, as in houſe-mails. Stair, 20th July 1671, Guthrie con- 

tra M*Kerſton, ---- The ſame. Gosford, 4th, Stair, 8th December 

1671, inter eoſdem. 


Rentsbe- FouND, That the legal terms did not regulate the rents of the chap- 
longing o the pel-royal, gifted to his Majeſty's chaplains, but that the ſame were due 
fre rena de die in diem, by a clauſe in the gift, bearing © bygones from the pe- 

e riod of the death of the former donatar. It was alſo ſuggeſted, 

That ſalaries paid out of the civil liſts run de die in diem; as alſo the 

the Lords of ſeſſion's ſalaries, and all exchequer gifts. 2oth February 

1736, Relict of Mr. Thomas Linning contra Mr. William Guſtard. 


Penſion, fa- A PENSIONER whoſe penſion was payable out of the teind- ſheaves 
lary, Se. of a ground, deceafing after Whitſunday, but before the harveſt ; the 
Lords found, That his executor could have no right to any part of that 

year, altho it was a debt which was running, & ubi cedebat dies, licet 

non venerat when he departed. Durie, 24th June 1630, Scrimzeour 

contra Ld, Denmill. — A penſioner dying before Whitſunday, the 

Lords found, 'That his repreſentatives had no right to that crop where- 

in he died, and found — betwixt a penſioner and a liferenter. 
Newbyth, 13th July 1666, Earl of Kelly contra Bethun.— The 

Lords found, That the governor of a gariſon, whoſe commiſſion from 

the government was recalled after Whitſunday, was entitled to half of 

that year's rent, tho' only payable in victual, betwixt Yule and Candle- 

maſs thereafter, and tho the ſucceeding governor was expreſly aſſigned 

in his commiſſion to that whole year's rent. Forbes, 28th June 1710, 

Earl March contra Earl of Leven, 


A CoMPRISER 
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A Cox RISER inſiſting for the mails and duties of a liferented land, What if che 
after the liferenter's deceaſe, who had laboured the land himſelf, and Hie 
deceaſed before Martinmas ; the Lords ſuſtained action for the whole poſſeſſion? 

ear's duty, which the land might have paid, if it had been farmed. 
Durie, 14th December 1621, M*Math contra Niſbet. — A gift of 
ſingle eſcheat extending only to moveables —_ g to the rebel at the 
date of the gift, being granted in Auguſt, was found only to compte- 
hend the half of that year's rent, except for ſuch part of the lands as was 
in the rebel's own hands in manſing, of which the whole crop was 
found to be carried by the gift, even as it would have belonged to the 
rebel's executors, if he had died at that time. Durie, 24 February 
1627, Somervell contra Stirling. — Liferenters have right to the crop 
of lands ſowed by themſelves, whether they attain to the term of Whit- 
ſunday or not, neither are they liable to any duty therefore. Stair, 
Gosford, 25th July 1671, Guthrie contra Ld. of M.Kerſton. Goſ- 
ford adds, t this was ſuſtained in reſpect of the cuſtom and former 
practice, but he obſerves, That it was unreaſonable, becauſe, allowing 
the liferenter's repreſentatives the benefit of the labouring and ſowing, 
they ought till to be liable for the rent, like any ordinary tenant.---In a 
competition, between a donatar of ſingle eſcheat, and a donatar of life- 
rent-eſcheat, with regard to the crop of the ground in the rebel's own 
manſing and labouring, growing at de date of the gift ; the Lords pre- 
ferred the donatar of ſingle eſcheat, in reſpect his poſſeſſion and intro- 
miſſion was before the donatar of liferent-eſcheat had raiſed his decla- 
rator ; and that it ſeemed to agree with the deciſion marked by Durie, 
2d February 1627, Somervel contra Stirling. Tho' the preſident differ- 
ed and thought, That tho' the donatar to the ſingle eſcheat had right 
to the crop, he ought to be accomptable for the rent to the donatar of 
the liferent-eſcheat, in the ſame way that a donatar of ſingle- eſcheat of 
of a tenant will be liable to the maſter. Fountainhall, 23d February 
1693, Lockhart of Cleghorn contra Watſon. — In a queſtion be- 
twixt the heir and executor of a defun tenant, it was found, That 
the executor had right tothe crop ſowed after, tho' laboured before the 
tenant's death; and it was remitted to the Lord ordinary to hear par- 
ties upon this point, who ſhould be liable for the rent, June 1730, 
Wotherſpoon contra Lang. 


FounD, That the fruits of an eccleſiaſtick perſon's benefice being Rents of a 
ſeparated from the ground by ſhearing, ſtacking, &c. the ſame be- benefice or 
longs to his executors. Balfour, (Executor) ad January 1566, Ab- Pend cur 
bot of Kilwinning contra Friar Johnſton. ---- Found, That a prelate or removal, 
having right to teind-ſheaves, if he live till the corns be ſhorn, altho' * 
he die before Martinmas thereafter, and even before leading of the incumbent ? 
corns, yet the whole teind-ſheaves will pertain to him and his execu- 
tors, and not divide as in farms and other duties, where the party de- 
ceaſing before Martinmas leaves only to his executors the half of the 
year's duty ; but this was found not to hold in teind-ſheaves, where 
the party having right may lawfully lead immediately after ſhearing ; 
ſo that neither Martinmas, Whitſunday, nor the time of 2 
but the time when the perſon hath in law right to lead, is conſidered. 

Durie, 2 1ſt March 1628, Murray contra Intrometters with teinds. — 
Miniſters have right to their ſtipend termly; if they enter before 
Whitſunday they have right to the whole year, if after nau 
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and before Michaelmas but to the half. Stair, 24th June 1662, Wee- 
myſs contra Cuningham. Stair, Gilmour, 17th June 1664, Hay con- 
tra Collectors of the vacant ſtipend. — If a miniſter die or be remo- 
ved after Michaelmas, he has right to the Michaelmas term. Stair, 
gth July t 663, Kirkaldie contra Balcanquel. — But where he is re- 
moved before Whitſunday, he has no right to any part of the ſtipend 
yable for that year. Stair, 2d, Gosford, 4th December 1671, 
ite confra Gemmil. — A miniſter after he was tranſported conti- 
nued to preach till March, his ſucceſſor was not admitted till Auguſt ; 
in a competition betwixt them for the half year's ſtipend, the Lords 
preferred the tranſported miniſter, ſeeing nothing was alledged for the 
collector of the vacant ſtipends, who, tis like, might have excluded 
both; for at Whitſunday neither of them was in officio or beneficto. 
Stair, 26th January 1670, M*Queen contra Marquis of Douglas. See 
Gosford, June 1670, Lautie contra Galbraith. — A biſhop 
being deprived in June, (upon a ſimple letter from the King, but no 
ſentence of a judge _ im) and his ſucceſſor not entring till Mar- 
tinmas, ſo that the rſt had not ſerved till the legal term of Michael- 
mas, and the other no part of that half year ; in a proceſs betwixt 
them for the ſaid half year's revenue, the Lords preferred him who had 
been deprived in June, tho' there was a gift of that half year blank · in 
the name ſent down by the King, in whoſe hands the faid half year's 
revenue was alledged to be. Fountainhall, 26th Feb 1687, Feu- 
ars of the ET of Dunkeld contra Dr. Bruce. — Found, That 
a beneficed perſon demitting before a legal term, can have no right but 
to the preceeding term, tho, if he had died in poſſeſſion, his repreſen- 
tatives would have had right to the following half year as annat. Goſ- 
ford, 21ſt July 1675, Archbiſhop of Glaſgow contra late Archbiſhop. 
—— Found, That a miniſter had right to the half year's ſtipend pre- 
ceeding Whitſunday, _ ſerved the cure till after that term, tho 
he had received collation and inſtitution to another church before that 
Whitſunday, which gave him right to the half year's ſtipend of that 
church alſo. Home, February 1683, Blair contra Lady Halyards. 
---- A miniſter having been turned out of his charge in January for not 
taking the teſt, was found to have no right to the Whitſunday's term's 
ſtipend thereafter. Home, February 168 5, Home contra Galbraith, 
Found, That an incumbent had right to the laſt half of the year's 
ſtipend, having been admitted to another church after Michaelmas, 
tho' during all that half year he reſided not at the church from which 
he was tranſported. Fountainhall, ad July 1697, Coupar contra Earl 
of Roxburgh. | 
FounD, That the quots of teſtaments that were not confirmed, did 
-neither fall under the biſhop's Ny nor the annat, but only the 
uots of ſuch teſtaments as were confirmed either in the biſhop's life- 
time or during the annat. Dirleton, 12th November 1674, e exe 
cutors of the late biſhop of Edinburgh contra the preſent biſhop. Stair, 
Dirleton, 6th July 1676, Biſhop of Edinburgh contra Wiſhart. 


Current re. A CONTRACT of alienation being made four or five days before 
_ — 4.4 Martinmas, containing procuratory of reſignation, but making no 


urchaſer and mention of that term's mails, nor of the buyer's entry to the lands; 


the Lords found, That ſeeing the contract preceeded the term, altho' 
the ſaſine followed not till after it was paſt, the ſeller was denuded Ao 
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his right, and could not purſue for that term's duty which was not 
reſerved to him therein. Durie, 17th July 1629, Caldwell contra 
Stirk. _—. Where a tenant enters at Whitſunday and pays a year's rent 
at Martinmas thereafter, it is underſtood to be for the _ crop of 
that year, and for the corn crop the year following, which completes 
the year's poſſeſſion ; and therefore it is, that, if he remove next Whit- 
rare any he has the corn crop of that year free to himſelf; Upon this 

footing, a purchaſer entring at Whitſunday was found to have no in- 

tereſt in the crop then ſowed, nor in the tack-duty payable therefore, 

which, by the tack, was payable the Martinmas preceeding. Stair, 

22d February 1670, Murray contra Drummond, 


A ComPRISING upon a denounciation after Whitſunday, tho“ Betwixe de- 
rfected by infeftment before Martinmas, carries only right to the egg 208 
Falk of the rent for the crop on the ground; and therefore an arreſt- * 
ment of that year's rent, tho' poſterior to the denounciation, is prefe- 
rable for the other half, tho' the whole, as being victual- rent, be not 
yable till between the Yule and Candlemas after the compriſing. 
Bure, 16th February 1633, Harper contra Cockburn, — But a de- 
nounciation having paſt before Martinmas, the legal term, and the de- 
creet of compriſing before Yule, the conventional term; in a proceſs of 
mails and duties againſt the debitor himſelf qua poſſeſſor, he was found 
liable for that year's crop, the ſame being in medio. Durie, 11th 
July 1629, Moncrief contra Balrounie. 


In a competition betwixt the heirs and the executors of a defun&, Dies incep- 
the firſt claiming the whole, and the other the half of the current year's 1%, Het 
crop, becauſe the defun& deceaſed upon Whitſunday at 11 a-clock ; ; 

a the Lords found, That the half belonged to the executors, becauſe the 
defunct was living till Whitſunday at 11 a- clock, and it was lawful 
for the tenants to have made payment of their Whitſunday's mail that 
day in the — Hope, (Succeſſion) 2 1ſt February 1609, Ld. 
Merchiſton contra his brothers. — A liferentrix living till the after- 
noon of Martinmas, the Lords found, That the ſaid term now begun 
to run belonged to her executors, and not to the fiar. Durie, 16th 
February 1642, Ly Brunton contra . — A liferentrix dying 
in the forenoon of Martinmas day, and the queſtion ariſing, whether 
her executors could claim that half year as due, it was found, That the 
liferentrix attaining any part of Martinmas day, her executor had 
right to that half year. Fountainhall, Dalrymple, 8th December 
1704, Paterſon contra Smith. | 
In a competition betwixt the heir and executor, with regard to Quando dies 
bygone annualrents due upon heretable bonds ſecured by infeftment, 8 
which the executor claimed down to the day of the predeceſſor's death, table bonds ? 
as due de die in diem; the Lords found, That where the annualrents, 
by conception of the bond, were made payable at Whitſunday and 
Martinmas, the ſame did belong to the heir from the term preceeding 
the predeceſſor's deceaſe, which in the preſent caſe was Martinmas, 
the predeceſſor having died iſt May; but they found, That where the 
conventional terms of paying the annualrents were Lammas and Candle- 
mas, the annualrent due at Candlemas before the predeceſſor's deceaſe 
did belong to his executors. The foundation of which laſt opinion 
was, That where it is faid that the legal, and not the conventional 
Vor, II. l 5 7 . 5 terms, 
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terms, are the rule betwixt heir and executor, the meaning is, that the 
poſtponing the legal term by the convention of parties does not de- 
prive the executor of the benefit of the legal term, dies cedit etfi non 
venit; but if by the convention of parties the fruits be payable before 
the legal term, the executor muſt have the benefit, becauſe there dies 
& ceart & _ ; — 1 be the fame in a forehand pay- 
ment of rents o 8. ovember 1 Competition betwixt 
the heirs and executors of Sir James R _ 2 ' 


TESTAMENT. 
11 N a teſtament, a blank left for the executor's name was forgot to 
without no- 1 be filled up; it was found, That the want of the nomination of 
mination of the executor or univerſal legatar, did not hinder but that the defunct 
— in any way diſpone his moveables in teſtament or in death- bed 
to valid as a legacy, which, by our law, may conſiſt without no- 
mination of executors, but will extend to the defunct's part only of 


the moveables. - Stair, Gosford, 13th July 1670, Daughters of Soutray 
contra the eldeſt daughter. | 


Where the A TESTAMENT was found null, where the name of the execu- 
War lle oo tor and univerſal legatar was filled up after the defunct's death, tho' 
after the geſta-it was offered to be proved, That when the defun& ſubſcribed the 
tor's death. teſtament he did nominate his eldeſt daughter executrix and legatrix, 

and gave warrant to the notary to fill up the name, which, tho' ne- 
glected then, was done ſince; for our law allows of no nuncupative 
teſtaments, and therefore, if the executor's name be not filled up be- 
fore the defunct's death, his will is not per fected in writ, and of con- 
ſequence ineffectual. Stair, Gosford, 14th July 1670, Daughters of 
Soutray contra the eldeſt daughter. 


Executor IF he who, by contract, is obliged to infeft a man in an annualrent, 
45 bur- and to pay, as well not infeft as infeft, ordain, in his latter-will, his ex- 
ſtament ro pay ecutors to pay the ſaid ſum with the readieſt of his goods for his heir's 
heretable relief; the Lords found, That the creditor may purſue the executor 
gebe. for it, in reſpect of the teſtamentary deſtination, altho the debt of 

its own nature was not moveable. Haddington, 27th December 1606, 
Lord Lindſay contra Ld. Pitmillie. | 


But not the A MAN, by teſtament, having named his wife executrix and uni- 
heir wo pay yerſal legatrix, with a ſpecial clauſe, That ſhe ſhould be free from pay- 
ach. ing any of his debt; this was not found to prejudge the heir of his re- 

lief of the moveable debts, it being pleaded, That no deed done in 
teſtament or in lecto can prejudge the heir. Stair, 14th December 
1664, Lady Colvil contra Lord Calvil. 


Heretable A Bond being made by a 2 WA po I 
mens, money upon lands, and infeft his wife in a liferent thereof, : 
F4 faid * was not made on death- bed, (the huſband having lived 
long thereafter, and made voyages out of the country) yet the bond 
was found null becauſe granted in teſtament, Haddington, 21ſt June 
1605, Jack contra Gourlay. | 
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A LEGACY of an heretable ſubject contained in a teſtament, found 7 
null. Stair, 21ſt February 1663, Wardlaw contra Fraſer, — A diſ- — 6 6h» 
ſition of lands in a teſtament is ineffectual. Stair, 13th July a 44 ſtamene, 
ughters of Soutray contra the eldeſt daughter. An heretable 
ſum given up by a defunct in his teſtament as moveable, was found 
= 9nd the heir. Durie, 25th July 1634, Crawford contra 
atheſon. 


A Parx being ſign'd by a party goin ond ſeas, diſpoſing u- Whether 
heretage, but . its narrative being wh the L. A 71 
teſtaments, and N giving power to the party to enter, and obtain con- deed inter vi- 
firmation from his immediate ſuperior, excluding his heirs of line and va or boch. 
all others, yet ſo far making it a donatio mortis cauſa, that in another 
clauſe it is declared, That if he return home it ſhall be leiſom for him- ' 
ſelf only to revoke the ſaid writ; and he having returned and deceaſed 
without making any revocation, the Lords found the writ not to be of 
a teſtamentary nature. Stair, 31ſt January, Dirleton, 14th Novem- 
ber 1667, Henderſon contra Henderſon, — A perſon in hege Spout, 
made a total ſettlement of his eſtate by diſpoſition, whereby he con- 
veyed in general all his effects heretable and moveable in favours 
of his wife in liferent, and of his grand nephew in fee: In the ſame 
deed he conveys his whole moveables in favours of his wife, in caſe 
ſhe ſhould ſurvive him, and names her ſole executrix; after this he 
leaves ſeveral legacies, and laſtly reſerves to himſelf a to alter, 
and there is a clauſe diſpenſing with the not delivery: In a reduction 
of this deed at the inſtance of the heir, it was alledged to be null, in 
ſo far as concerns the heretable ſubjects, becauſe it was a deed of a te- 
ſtamentary nature, ſince the wife was named executrix in it; and, 
according to the opinion of my Lord Stair, deeds by teſtament, tho' 
done in liege gouſtie, have no more effect than on death-bed. Anſwer- 
ed, The deed is nowiſe of a 4 nor nowiſe a teſtament, 
in that part of it which conveys the heretable ſubjects, but is a plain 
diſpoſition inter vivos, made in liege pouſtie; and there is nothing in 
law to hinder the adjecting of a clauſe naming an executor in the 
moſt formal diſpoſition of lands, yea it has been known done in a 
contract of marriage; and why a diſpoſition and a teſtament may not 
be in one paper, as well as in twodifterent papers no good reaſon can be 
aſſigned. The Lords aſſoilzied from the reduction, 11th July 
1733, Douglas contra Allan, __.. A teſtament being executed in liege 
pouſtie, with the common preamble uſual in ſuch deeds, nomination 
of an executor, burden of debts, &c. the following clauſe is adjected, 
* Which ſeveral debts and expences of my funerals, I hereby ap- 
«« point the ſaid Sarah Brand to pay out of the firſt end of her intro- 
* miſſions as executrix; and for the better enabling her ſo to do, I 
* hereby make, conſtitute and ordain her, her heirs and donatars wy 
* cefſioners and aſſigneys in and to the principal ſum of L. 500 Sterl. 
< heretably ſecured upon the eſtate of Bransfield. In a reduction of 
this teſtament by the heir, in ſo far as concerned the heretable ſub- 
ject, the defence was, That nothing hindred a teſtament and aſſigna- 
tion inter viuos to be upon the fame paper. Anſwered, Where the 
deed is principally intended to be a diſpoſition or conveyance inter vi- 
vos, it will be effectual, tho' a nomination of executors or other teſta- 
mentary clauſe. be adjected: But where the deed appears to be a an 
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mal teſtament, there a conveyance of heretage is inept, if fixed law - 
and practice is to be the rule. And one reaſon is, That a teſtament, 
at whatever time executed, has no effect but as being the laſt-will of 
the defunct; it is therefore conſtrued in law to be the deed of the 
lateſt minute, equally as if it bore that date: And fo teſtaments, from 
the nature of the thing, muſt be ever ſubje& to the law of death- bed. 
It is otherwiſe in deeds inter vivos, which, tho? not delivered, are 
underſtood to be valid of their date, ſubje& indeed to revocation or 
alteration ; and if valid of their date, they muſt be ſafe from the chal- 
lenge of death-bed, where executed in liege pouſtie. The Lords ſu- 
— the reaſon of reduction. 4th December 173 5, Brand contra 
rand. 


A TesTAMENT was reduced, it having been proved by the writer's 
oath, That it was not read over to the defunct at ſigning; nor was 
there any evidence, fave the writer's own aſſertion, that an 
inſtructions from the defunct in what terms to draw the teſtament, 1 . 
that the whole reſolved upon the writer's faith alone. At the ſame 
time it was proved, That the defun&, ſome few hours before the 
teſtament was executed, had dictated a ſcroll of the particulars of 
her will, which differed in many articles from the teſtament. 1 5th 
November 1735) Petrie contra Lithgow. — A teſtament was reduced 
ſolely upon this footing, That the order for drawing the teſtament 
was in May, that it was ſigned no ſooner than Auguſt, and yet was 
not read over to the party, tho' he was at that time of ſound judgment. 
Fountainhall, 7th February 1695, Lady Arthbuthnot contra her Tu- 
tors. 

A Won Ax in her laſt moments having executed a revocable difj 
ſition in favours of her huſband, but thereafter having ſent for her 
neareſt of kin to talk to him about the deed, and finding it abſtracted 
by her huſband, ſhe fell into a paſſion, fainted away, and did not re- 
cover: In a reduction upon this head of the civil law, ſi quis aliquem 
teftare coegerit vel —— the Lords found it relevant to annul 
the diſpoſition in ſo far as conceived in favours of the defender, that 
he did unwarrantably abſtract the diſpoſition from the defunct, and re- 
fuſed to exhibite it, that it might be read and reconſidered, and cancel- 
led or revoked as ſhe ſhould think fit; which was found, tho' it was 

not alledged that ſhe had given any orders to execute a revocation. 
Dalrymple, 4th November 1704, Buchanan contra Paterſon. 

A TEsTATOR, within a quarter of an hour of his death, having 
ſubſcribed to the teſtament his chriſtian name, and half of his firname, 
which in all was but a diſſyllable, and then fainting, ſo that the writer 
holding him by the wreſt, helped out the reſt of the name ; the Lords 
reduced the teſtament. Forbes, 14th, Fountainhall, 15 July 22 
Moncrief contra Monypenny. — One Hopkins intending to diſpoſe 
of his effects to his relict, upon death-bed cauſed write out a teſta- 
ment, but after it was read over to him in uſual form, he became fo 
weak as not to be able to ſubſcribe more than the three firſt letters of 
his name ; however the witneſſes having ſubſcribed, and given their 
affidavits upon the true matter of fact in ſupport of the writ, the will 
was approved of in the prerogative court of Canterbury, and the re- 


lict appointed executrix, adminiſtratrix, &c. Upon this title having 


purſued for a debt owing to her huſband in Scotland, the 2 8 
u 
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fuſed to ſuſtain the teſtament for above L. 100 Scots. Decem- 
ber 1728, Mary Hopkins contra Duke of Athole. - An aſſignation 
of bygone annualrents made by one in articulo mortis found null, in 
reſpect it was proved by the witneſſes inſert, that the aſſignation was 
not read to the cedent before he figned it. Harcus, ( Afignation) 

February 1688, the children of Young contra Anderſon, — 
In a reduction of a teſtament, the witneſſes deponing, That the teſta- 
tor's phyſician, who was named univerſal legatary, having preſſed the 
faid defun& to make his teſtament, he ſhifted and delayed him for 
ſome time, but at laſt yielded to his importunity ; and that the doc- 
tor from the defunct's mouth wrote down the names of the legataries, 
and quantity of their ſums, and when he intended only a certain ſum 
for his ſiſter, purſuer of this proceſs, the doctor perſuaded him to 
make it twice as much ; and that he aſked the defun& whom he was 
to truſt to ſee all this done and performed, and to be executor, and 
he anſwered, None but yourſelf, but the witneſſes heard no mention 
of making him univerſal legatary, and that they knew not whether he 
heard or not, and that he commonly anſwered in the affirmative to 
what was aſked ; and that he could not hold the pen well, and died 
within a quarter of an hour after. The Lords annulled and reduced 
the teſtament, and ordained the notary to be cited to appear before 
them, to anſwer for malverſing in his truſt ; and this to deter others 
from impoſing on people when dying and inſenſible. Fountainhall, 
16th 1699. And thereafter their Lordſhips fined the notary in 
100 merks for the uſe of the Rest and appointed him to ly in priſon 
during their pleaſure. ad December 1699, Chalmers contra Chal- 
mers. 


CONVEYANCE of an beretable ſubject in teſtament, if it in- 


fer an obligation upon the executor for the value? See Quod potuit 
non fecit. 
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| be a declarator of thirlage it appeared, That the purſuer's mill and How conſti- 


the defender's lands 
time; That the lands were feued out anno 1535, cum molendinis & 
multuris in the tenendas ; That the mill was feued out 1 54.1, with the 
multures of the defender's lands per expreſſum. The defence was, 
That the King could not aſtrict the defender's lands after they were 
feued out, and therefore the charter of the mill can font nothing, 
unleſs an antecedent thirlage could be qualified; and to make out this, 
tis not ſufficient that it was the King's mill, otherwiſe moſt of the 
lands in Scotland behoved to be thirled, all the lands and moſt 
of the mulls having been at ſome time or other the Sovereign's pro- 
perty ; to make out this antecedent thirlage, ſſeſſion muſt alſo be 
proved of multures while the mill ſtood in the King's perſon. An- 
ſwered, Poſſeſſion is not neceſſary where the thirlage is conſtitute by 
writ; beſide, the tenants of the defender's lands are proved to have 
Vor. II, 6 A gone 


been both the King's property at the ſame e 
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firlots. F ountainhall, Forbes, 24th November 1708, Halkerſton of 


Lords, in reſpe& the mill of Clouden and the defender's lands were 


to hinder the laſt charter of the mill to explain the firſt. Forbes's MS. 


gone ſome years to the mill about 40 years ago, tho farmed 
no ſervices, and paid only, as ſtrangers, a peck of fix re 
ſſeſſion muſt be preſumed retro. The Lords found the defender's 
ds thirled to the purſuer's mill, but liable only to pay a peck of fix 


Rathillet contra Melvil of Mordecarnie, 
In a proceſs for abſtracted multures at the inſtance of the Lord 
Maxwell, as proprietar of the mill of Clouden, againſt his feuars, the 


= of the ancient barony of Holywood, pertaining to the abbacy of 
olywood, and of the defenders their coming immemorially to the 
mill of Clouden, and paying the high inſucken multure, and perform- 
ing ſervices, found the lands aſtricted to the ſaid mill. In the reaſon- 
ing the court was of opinion, That the coming to a church-mill, with- 
out any conſtitution in writ, is as effectual to conſtitute a thirlage as 
the coming to the King's mill, notwithſtanding that the contrary had 
been formerly determined, which was thought to be erroneous. In 
this caſe the defenders lands were church-lands ; yet the Lords were 
of opinion that this made no ſpeciality ; for the ground of the deci- 
fion lies in this, That churchmen being preſumed to have loſt their 
rights at the reformation, the law did preſume the fame from a 1 3 
years poſſeſſion before the reformation, which afterwards, when it 
came to be impracticable to prove poſſeſſion before the reformation by 
witneſſes, was by act of ſederunt, 16th December 1612, altered into 

o years poſſeſſion after the reformation ; and therefore 30 years poſ- 
eſſion after the reformation was in all views held equivalent to a title 
in writing. 22d January 1740, Maxwell fiar of Nithſdale contra 
Portioners of Holywood. 

INFEFTMENT of a mill granted by a biſhop, bearing a general 
clauſe cum multuris, but no expreſs aſtriftion of the defender's lands ; 
this join'd with a precept from the biſhop, ordaining his tenants to pay 
their multures to the ſaid mill, was found a ſufficient conſtitution of a 
thirlage from which the defender could not be exempted, tho' he was 
afterwards infeft by the 21 in his lands cum molendinis & multuris. 
Here it was pleaded, That the precept being without conſent of the 
chapter, could not be extended beyond the biſhop's life, it not being 
in a biſhop's power, without conſent of his chapter, to dilapidate his 
benefice. Stair, 7th December 1665, Veitch contra Duncan, — A 
charter of a mill being granted by a biſhop cum molituris, of lands ly- 
ing within his dioceſe, anterior to feu-charters of theſe lands in fayour 
of others, bearing the reddendo of a feu-duty pro omni alio onere, and 
explained by another charter of the mill cum aſtrictis molituris of the 
fame lands, poſterior to the charters of the lands ; this was found to 
conſtitute a thirlage, notwithſtanding the interveening feu-charters pro 
omni alio onere, which the Lords found were not media impedimenta, 


23d February 1714, Feuars and inhabitants of Old Aberdeen contra 

Fraſer. | 
HE who has ſet rentals of lands to his tenants for a certain duty; 
may notwithſtanding thereof ſet a tack of his mill, with the thirle 
multures of the. barony, by virtue whereof the rentalers and remanent 
tenants will be aſtricted to bring their corns to the mill, and pay — 
multures 
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multures therefore, agreeable to the cuſtom of the barony. Hadding- 
ton, 16th January 1611, Affleck contra Hamilton. 

Tux abbot of Scoon having feued the mill, with the aſtriction of 
omnia grana creſcentia. uſed and wont, afterwards feued ſome lands, 
which at the feuing of the mill were in his own manſing and parking ; 
the Lords found theſe lands could not be repute aſtricted, ſeeing res 


ſua nemint 71 Harcus, (Multures) ad February 1686, Lady 
Kincarrachy fguar of the mill contra Viſcount of Stormont, 


Tux ſervices of leading millſtones, py the dam, and other 


Mill-ſervices 


ſervices about the mill, are implied in every ſort of 8 and go implicd in f. 
u 


along with the thirlage to purchaſers, tho' not expreſſed. 
July 1629, Ld. Newliſton contra Inglis. — Conftitution of thirlage, 
with multures and ſequels, does, by the nature of the right, give Yo 
ordinary mill-ſervices, ſuch as, for upholding the mill = dam, bring- 
ing home millſtones, &c. and that without relation to poſſeſſion, ſo 
that immediately upon the conſtitution theſe may be demanded. Stair, 
27th February 1668, Maitland contra Leſlie. — There being a bond 
of thirlage, aſtricting lands to a mill, not as to omnia grana creſcentia, 
or inveta & illata, but only for what grain they ſhould grind for the 
uſe of their own family, and not mentioning the ſmaller ſervices, of 
helping home with millſtones, repairing the mill-dams, &c. and the 
queſtion being, whether theſe were to be underſtood as included ; it 
was found, That the bond of aſtriction carried all the leſſer burdens 
and ſervices along with it, tho* not expreſſed. Fountainhall, 2oth 
une 1696, Dow contra Burt. ---- Heretors thirled to a mill, and who 
d alſo been in conſtant uſe of repairing the dam, and bringing home 
millſtones, pleaded exemption from the other ſervices, ſuch as, the 
carrying materials for reparation of the mill-houſe, which had always 
been repaired by the heretor or millar, without any burden upon the 
ſucken. And it was alledged, That the right to the thirlage being 
conſtitute by preſcription, tantum preſcriptum 8 ee. An- 
ſwered, Services are implied in the nature of thirlage, whatever way 
conſtituted. The heretor of the mill was found to have right to the 
ſervices of ing materials by the ſucken, for ſupporting the mill- 
houſe, 1 8 1732, Crawford contra Halkerſton. 


. very fort of 


Tur Lords found the knaveſhip, and other ſmall ſervices, as well As alfokoaye- 
due as the multure, notwithſtanding the contract of aſtriction, which ſbip, S. 


was neither taxative nor excluſive, Fountainhall, 224 July 1697, 
Malcolm contra Rutherford, 


In an action of abſtracted multures, the Lords ſuſtained the action 
for the knaveſhip, lock and bannock, as well as for the multures ab- 


Knaveſhip, 


Sc. may be 


| trated, altho' theſe ſmall duties are only paid for ſervice, which (as an aftion for 
the caſe ſtood) the defenders neither got nor could get; the reaſon was, abſtracted 


becauſe the purſuer's right was to the whole multures, cum eorum ſe- 
uelis ufitatis & conſuetis, and that they were in uſe to pay theſe duties 
fore, and that the purſuer behoved to keep ſervants at the mill to 
ſerve them when they came. Durie, Hope, Spotiſwood, (Mills and Mul- 
tures) 22d March 1628, Adamſon contra Tenants. —The like. Goſ- 
ford, 26th January 1672, Campbell contra Campbell. Nota, This ſeems 
6 A 2 to 


multures. 


n Ml. *r * * Ty i * 


464 Thirlage. 


1 


to have been formerly otherwiſe decided according to Haddington. 
February 1610, Mar contra Ker, 


Thirlage of A GENERAL aſtriction of lands to a mill, not mentioning either 
ereſuenta,  grana creſcentia, or any words relative to the grain growing on the 
the land, but r N the name of the lands, and adjecting 

the words, And ſiklike, with all corns inbrought by the poſſeſſors 

* of the ſaid lands which ſhould happen to be grinded, was 

found to import an aſtriftion of omnia grana creſcentia upon the lands, 

| tho' the poſſeſſors of the lands had been in uſe immemorially to diſ- 

poſe what they pleaſed of the growing grains without grinding them 

at any mill, and tho' the words, which ſhould happen to be grinded, 

might bear relation to the growing grains, as well as to theſe inbrought. 

Durie, 26th June 1635, Ld. of Waughton contra Home. 


colt teind be In a conſtitution of thirlage, even when it is of omnia grana cre- 
in füch a thiz. ſcentia, the heretor of the ſervient tenement is never underſtood to a- 
lage ſtrict the teinds, where they do not belong to himſelf but to a titular; 
and tho' afterwards he purchaſe the teinds of his own lands, this will 
not alter the caſe, or fabjeR the teinds to the aſtriftion which were 
originally free. Durie, 7th July 164 5, Ld. Innerwick contra Hamil- 
ton. The like. Balfour, (Mills) 12th July 1565, Ld. Forthir 
contra Tenants of Freuchie. Durie, 21ſt March 1637, Cuthbert 
contra Town of Inverneſs, Dirleton, Stair, 7th June 1676, Ld. of 
Pittarro contra Tenants of Redmire. Fountainhall, 18th November 
1697, Gardin contra Watſon, ---- Otherwiſe where the teind origi- 
nally belonged to the perſon who conſtituted the thirlage. Fountain- 
hall, 14th November 1707, Ld. Newmains contra Ld. Bemerſide. 
Where teind is not drawn or paid in kind to the titular, but in money, 
it is liable to multure as the ſtock is. Harcus, (Multures) March 
1682, Duff of Braco contra Abſtracters. See Stair, 14th January 
1662, Nicolſon contra Feuars of Tillicultry. ---- Teind not being de- 
cimæ incluſæ, or converted or valued to money, ought to be free of 
multure. Harcus, (Multures) 2oth July 1688, Counteſs of Rothes 


contra Thomſon of Mildean. 
If feedd UNDER a thirlage of omnia grana creſcentia ſeed-corn is not com- 
com? prehended. Balfour, (Mills) 12th July 1565, Ld. Forthir contra 


enants of Freuchie. Durie, 21ſt March 1637, Cuthbert contre 
Town of Inverneſs. Stair, 2 1ſt January 1681, Grierſon contra Gor- 
don. Gilmour, 3d January 1662, Stewart contra Abſtracters of 
multures. Stair, 14th January 1662, Nicolſon contra Feuars of Tilli- 
cultry, ---- The fame, tho the land and mill belong to different pro- 
prietars. Dirleton, Stair, 7th June 1676, Ld. Pittarro contra Tenants 
of Redmire. ---- The ſame in the caſe of an exient tenant, who was 
to ſow no more corn upon the lands belonging to the proprietar of the 
mill. Fountainhall, 18th November 1697, Gardin contra Watſon. 


If horſe- MULTURE is never due for horſe-corn. Gilmour, 3d January 
ny" 1662, Stewarts contra Abſtracters of multures. Stair, 14th January 
1662, Nicolſon contra Feuars of Tillicultry. Stair, 21ſt January 
1681, Grierſon contra Gordon, Fountainhall, 18th November 1697, 
Gardin contra Watſon, 

UNDER 
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UNDER a thirlage of omnia grana OD the farms payable If the pro- 
to the maſter ihſa corpora are not comprehended. Balfour, (Mills) Petar 
12th July 1565, Ld. of Forthir contra Tenants of Freuchie. But 
if payable in meal they are comprehended, Durie, 11th July 1621, 
Keith contra Tenants of Peterhead. Harcus, (Multures) 13th June 
1688, Counteſs of Rothes contra Thomſon of Mildean. ---- And farms 
payable in kind are comprehended, where, at the conſtitution of the 
thirlage, the lands and mill belonged to different proprietars. Dirle- 
ton, Stair, 7th June 1676, Ld. Pittarro contra Tenants of Redmire. 
Fountainhall, 18th November 1697, Gardine contra Watſon, ---- 
Lands having been once in the King's property, and now feued out, 
but thirled to another mill, the Lords at - en found the maſter's 
farm ſimply free of multure, whether he conſum'd it in his own fami- 
ly or not ; becauſe while the lands were in the King's property his 
rent was multure free, and ſo ſhould the rent of his vaſſals and feuars, 
unleſs they actually laboured ſome of their lands. Fountainhall, th, 
Forbes, 19th January 1709, Halkerſton contra Melvil. —. But there- 
after this exemption was reſtricted to what the maſter conſumed not; 
but if any part of it was conſumed in his family within the thirle, they 
found that liable. Fountainhall, 1ſt February 1709, inter eoſdem.--- 
The next queſtion being, If the tenant had any ſuperplus bolls more 
than paid his rent, and fold them in the mercat to as oak and iron, 
whether that excreſce ſhould be liable in multure ? ky it was found, 
That it was not, ſecing multure-duty is truly pro molitura, and theſe 
being relatives, mutuo ſe ponunt & tollunt, and if he have no uſe for it in 
maintaining his family, but only to pay his country debts, it ought not 
to be ſubject to multure. Fountainhall, ibid. Forbes adds, That 
if the tenants, by reaſon of the ſcantneſs of the crop, not having corn 
ſufficient for the maintenance of their families, be obliged to buy for 
that uſe, the bought corns are free of aſtriction, but that they could 
not elide the thirhge by ſelling the grana creſcentia, and buying meal 
to maintain their families. 19th January 1709, inter eoſdem. 


ah » 
_ 


BoLLs payable to hinds and ſervants not exempted from multure, If ſervants 
Fountainhall, 28th February 1684, M*Dowall contra M*Culloch, bells? 


In a thirlage to the mill of a barony conſtituted by long poſſeſſion, If corn for 
allowance was claimed by the feuars of as much corn as would pay Higead, feu- 
the feu-duties, miniſter's ſtipends, and publick burdens, becauſe they duty, &c. 
behoved to ſell corn for fatisfying theſe, and in ſo far the corns were 
not their own ; this was repelled. Stair, 14th January 1662, Nicol- 
ſon contra Feuars of Tillicultry. ---- The abbot of Scoon having feued 
his mill, with the aſtriction of omnia grana creſcentia, uſed and wont; 
the Lords found, That the feu-duty of 20 chalders of victual, payable 
to him by his other feuars, was not liable to aſtriction, altho' there 
was a converſion in money at the vaſſal's option, unleſs a contrary cu- 
ſtom were proved; and that they would not require 40 years poſſeſſion, 
but a competent number of years, being only to clear the import of 
the clauſe of aſtriction, uſed and wont. Harcus, (Multures) 2d Fe- 
bruary 1686, Lady Kincarrachy contra Viſcount of Stormont. 


Tux thirle multure muſt be paid as well for bear as for other grain, Thirlage of 
where all corns grindable are contained in the firſt conſtitution of the 1 ,æ 3 
Vor, II. 6 B thirlage, 
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thirlage. Haddington, roth July 1605, contra — 
A clauſe being inſerted in feuars charters, © Obliging them to come to 
ta certain mill, with all grindable corns growing upon their lands 
* which they ſhould happen to grind, and pay multures, and p 
e mill-ſervices uſed and wont, and alfo to grind thereat all other corns 
“ imported within the bounds of the faid lands for outſucken mul- 
* ture;” found, That this thirlage extended to all grindable corng 
growing upon the aſtricted lands, in ſo far as neceſſary to the con- 
um 3 the — _ the thirle ; but found, That the ſu- 
us 0 owth of the ground may be freely exported, and that 
if the grana 1 are not ſufficient for their fo ion, what 
is imported for that end muſt pay outſucken multure. Forbes, 22d 
July, and 23d December 1709, Feuars of Dundaff contra Madrill.— 
A clauſe of thirlage, aſtricting the haill grindable grains growing 
upon the lands, was not found equivalent to a thirlage of omnia 


grana creſcentia, importing only, that no — of the defender's grain 
n 


is to be grinded by them at any other mill the purſuer's, and that 
all neceſſaries for the family, or N of the maſters or ſuperi- 
ors rents, in ſo far as payable in „is to be grinded at the * 
mill. February 1731, Lockhart contra Paterſon, — A clauſe 
in a vaſſal's charter, © bearing the vaſſals, and the tenants and poſſeſ- 
< ſors of the lands, to be aſtricted to the ſuperior's mill, and to carry 
& thereto all their grindable grains growing on theſe lands, which they 
* ſhall ha to grind,” was found to be an aſtriction not only of the 
in gri for the neceſſary uſe of their families, but alſo of all grai 
growing on the lands which the vaſſals, tenants or poſſeſſors ſhould hap- 
pen to grind for other uſes, they being bound to pay therefore inſucken 
multure, knaveſhip and bannock, as ſtipulated by the clauſe in the 
charter. 1 Pobevary 1736, Lockhart of Carnwath contra Den- 
ham of Weſtſhields. But the Lords were unanimouſly of opinion, 
That the ſuperplus of the corns not neceſſary for the conſumption of 
the families might be lawfully exported in kind, in caſe they were not 
grinded, without being liable for any multure. — Gargunnock, pro- 
rietar of the village of Saltcots, in the year 1703 — out ſome 
— and ſome parcels of ground 40 or 50 foot ſquare, adjacent to 
the houſes, of no other uſe but to be kail- yards; and in the diſpoſition 
and feu-rights © thirles the feuars to come to the mill of his barony 
« with their grindable corns and malt, and to pay the multures and 
tt ſervices conform to the uſe of the barony.” The import of this 
thirlage being called in queſtion, the feuars argued, That it im 
only grana creſcentia ; the proprietar of the mill argued, That the na- 
ture of the ſubject points it out to be a thirlage of invecta & illata; 
for nothing being feed out but a houſe and a ſmall parcel of ground 
fit only for a yard, and that recovered from the ſea, which even ſup- 
poſing it fit for tillage would not afford a handful of multure in a year; 
it muſt be no thirlage at all, or a thirlage of inve#a & illata. The 
Lords found the feuars liable in payment of multure, not only for all 
their grindable corns growing within the thirle, but for all other corns 
which they ſhould bring into the thirle to be conſumed there, and for 
all malt, whether grinded or not, brought in and brewed within the 
thirle; but found, That ſuch corns and malt, imported only in the 
way of trade for exportation or fale, and not grinded or conſumed 
2 . | v 
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within the thirle, are not ſubject to the payment of multures. 27th 
December 1717, Hamilton of Grange contra Millar and Auld, 


In a thirlage 

y multure, althoꝰ they thole fire and water, unleſs 

urie, Hope, (Mills and 3 11th July 1621, Keith contra 
Tenants of Peterhead, ---- In a thirlage expreſſed in the following 
terms, Tam creſcentes quam pervenientes ad eos fine exemptione quale- 
cungue, the Lords found, 1m, That this did not ſubje all corns 
brought within the thirlage, but only ſuch as were to be grinded, fo 
that they could not be grinded at any other mill for the uſe of the 
ſuckners, but that they might be ſold again, or otherwiſe made uſe 
of, without being ſubject to any duty, unleſs grinded as faid is by the 
ſuckners. 2do, They found, That this clauſe did not bar the inha- 
bitants from purchaſing meal. Durie, 23d March 1724, M*Kenzie 
contra Town of Elgin. The inhabitants of a town who were thir- 
led to the town mills by a thirlage of omnia invecta & illata, having 
alſo land in tack from a neighbour heretor, whoſe tenants were alſo 
thirled, and they uſing to ſtack the corns * his ground with 
the other corns thirled to the town mills within the town ; the Lords 
found, That the town's a& of thirlage extended not to ſuch corns as 
were only ſtacked within the town, and tholed not fire and water 
therein. Spotiſwood, (Mills) 27th, Durie, 28th June 1628, Black- 
burn contra Burgeſſes of Innerkeithing. 


_—_ 


of invebta & illata, the grains inbrought ought not to Thirlage of 
grinded there. ia & it- 


A Fru being granted of a town's mill, „cum aſtrictis multuris Thiclage of 


te omnium granorum inveftorum & illatorum, 


reach to none but the corns that were grinded, not to malt or kiln- 
dried oats, tranſported perhaps in the way of commerce out of the 
country, tho' tholing fire and water ; for merces debetur pro opera, 
and where none is grinded no payment ought to be : This thirlage, not- 
withſtanding, was extended to all corns kilned and cobled, tho' they 
ſhould not be grinded any where. Durie, 21ſt March 1637, Cuth- 
bert contra Town of Inverneſs. —— The fame again found, Gilmour, 

July 1663, Forbes contra Town of Inverneſs, — A thirlage 
of © invecta & illata, tholing fire and water within the thirle, ” is 
underſtood of kilning and ſteeping or cobling only, not extended to 
brewing or baking; and therefore the inhabitants of the town were 
found not liable to pay multure for malt whether grinded or not, un- 
leſs the malt were made by themſelves without the town, in order to 
diſappoint the thirlage, which would be fraudem facere domino. Har- 
cus, (Multures) March 1682, Earl Caſſils contra Heretors of 
Maybole. — A thirlage of invecta & illata tholing fire and water 
within the thirle, tho ordinarily interpreted of ſteeping and kilning, 
not of baking and brewing ; yet was found in this caſe, upon uſe and 
wont, to extend to malt brewed within the town, tho' not malted in 
the town or its liberty, but not to meal, becauſe as to that. the proof 
was defeftive. Stair, 24th November 1680, Ramſay contra Town 


which ſhould thole fire £2555 that 


© and water within their territory; It was argued, That this could 2235 


of Kirkaldy. — In a proceſs of thirlage at the inſtance of an 2 FE 
P 


againſt ſome brewers within a barony belonging to the faid hoſpital, 
the queſtion being about theſe words in their rs, That they ſhould 
bring to the mill * omnia grana ſua gue aquam & ignem patiuntur 

F 6 B 2 infra 
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infra dictas terras ibidem terenda & molienda, the Lords found the 
feuars thirled, with regard to all ungrinded corns imported; but if the 
corn was grinded before it came within the thirle, that it was not liable 
to pay any multure to the mill of the barony. Fountainhall, Forbes, 
22d February 1707, Heriot's hoſpital contra Alves. 


_ I of Tux ſmall feuars of a town being bound by their charters © to 
ſary for the © grind ſo much of their corns at their ſuperior's mill as ſhould ſuffice 
families uſe, 46 Dr the ſuſtentation af their families; the Lords found, That if 
the feuars, who had no corns growing, bought corns, they ought to pre- 
fer their maſter's mill ; but they might buy meal as they thought fit. 
Harcus, (Multures) December 1686, Ld. Cockburn contra Feuars 


of Dunſe. 


nent A BARON being infeft cum aſtrictis molituris totius baroniæ, the 
dauſe cum a- thirlage was ſo far underſtood to comprehend invecta & illata, that 
fir _—— uſe and cuſtom was admitted to probation. Colvil, March 1 588, 
by polleſſion. Richardſon contra Feuars of Muſleburgh. December 1 589, inter 
eoſdem. In a thirlage of omnia grana creſcentia, found with * 
to deductions, that neither was bear excepted, nor ſo much as 
the light corn given to the beaſts that — the ground, nor the 
corns ſold for buying cattle and other ſuch neceſſaries; becauſe the 
purſuer offered to prove, That the inhabitants had ever been in uſe 
to pay multures for all growing corns, without any ſuch abatement. 
Durie, 21ſt March 1637, Cuthbert contra Town of Inverneſs. ---- 
Bear was found included in a thirlage of omnia grana creſcentia, con- 
taining only an exception of ſeed and teind ; and this found, tho' 
from the conſtitution of the thirlage, now above thirty years, multure 
had not been demanded for bear. Gosford, 3d July 1673, Oliphant 
contra Oliphants. 


Corns never A PROPRIETAR having eſtabliſhed a thirlage of omnia grana cre- 
3 . ſcentia in his barony, and of invecta & illata into his burgh of barony, 
ture, it was found, That the fame corns, tho' growing in the barony, and 

brought into the burgh, could not be ſubject to both duties. Home, 
17th January 1722, Steedman contra Horn. — The contrary. Stair, 


11th mber 1678, Ramſay contra Town of Kirkcaldy, 


Quantity of THE 13th part ſuſtained as the quantity of multures, in reſpect of 
— mul- the cuſtom of the reſt of the barony ; albeit the defender offered to 
; rove that the poſſeſſors of his room had been in uſe, many years be- 
e, to get the corns grinded at the ſaid mill for a leſs duty, which 
was only found relevant for bygones, but not in time coming. Had- 

_ Cington, 17th January 1610, Neilſon contra Tenants. 


Dry mul- He who is infeft in the lands for payment of his duty, and ſuch a 


cure. quantity pro aridis multuris, is free to carry and grind his corn where 


he pleaſes, paying the dry multures to his Lord contained in his infeft- 
ment. Haddington, 29th January 1612, Ld. Caſkiben contra Clark. 


Thirlage A heretor who ſets a tack of his mill, with aſtricted multures, in- 


8 curs not the warrandice of his tack, tho his tenants, who are aſtric- 
urning che ted, be not reſtrained by their tacks from turning their ground into 
2 into | | 

gra graſs 


* 1 n . * „* * 
22 ry a. Mu. * 
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graſs. Aſtricted multures are like teinds, a caſual rent implying no 
reſtraint upon the perſons ſubjected to manage their grounds in what 
ſhape they pleaſe, providing it be not done in fraudem, July 1731, 
M*Fadzen contra Earl of Caſſils. 


In caſe, at the time of the abſtraction, the mill of the barony be not in 8 
condition to ſerve, the defender will be found liable for the multure, * n 
but not for the ſmaller duties due for ſervice. Fountainhall, 28th 
February 1684, M Dougal contra M Culloch. — Inſufficiency of a 
mill, as being a burn-mill, dry in ſummer, was not found relevant to 
free from abſtraction, unleſs it had been an inſufficiency through the 


urſuer's fault. Stair, gth February 1666, Heretors of St. John's 
Mill contra Feuars, 


WHERE a ſuperior, _ act of his own court, thirles all the ba- cn 
rony, the Lords found, That ſuch feuars as are infeft cum molendinis, batten Home 
&c. prior to the ſaid act, are not thereby bound. Colvil, 4th April chirlage. 
1576, Hoppringle contra Cairncroſs, _—. A feu of lands for a feu- duty 
pro omni alto onere cum molendinis in the tenendas, liberates from aſtric- 
tion, becauſe the words cum molendinis are never put in the diſpoſitive 
clauſe, unleſs where a mill is alſo diſponed: This was found, tho” 
the purſuer got a poſterior diſpoſition of the mill with the thirle mul- 
tures of theſe lands per eee and tho' the defender and his te- 
nants had been in uſe to grind at the purſuer's mill, for the purſuer's 
author could not convey a thirlage after he had diſcharged the ſame ; 
and the defender's going to the mill was to be looked upon, as a volun- 
tary deed ſo long as there was no ſentence againſt him for abſtracted 
multures. Harcus, (Multures) 17th January 1682, Buntin contra 
Boid. — The like. Dirleton, 7th December 1665, Veitch contra 
Duncan. Harcus, {Multures) iſt December 1681, M*Pherſon con- 
tra M\Intoſh of Stroan. Home, December 1723, Ruſſel of Gart- 
neſs contra Waddel of Eaſter-Moffat. — The like, tho' there was a 
rior reſtriction in writing. Fountainhall, 26th January 1705, Gra- 
2 contra Ure. — But the clauſe cum molendinis & multuris in the 
tenendas, with a feu- duty pro omni alio onere, was found not to libe- 
rate from aſtriction, where the charter was granted in terms of a prior 
obligation to grant the feu, but with an expreſs aſtriction to the mill 
of the barony, which was not underſtood to be paſſed from by the 
charter; and this was found, tho' the charter did not refer to the 
obligation. Auchinleck, (Mills and Multures) 20th November. Durie, 
2oth December 1632, Hamilton contra Hamilton, — A feu being grant- 
ed by the King bearing cum molendinis & multuris in the tenendas, this 
was not found to be a liberation from thirlage, being only in the tenen- 
das, which paſſes of courſe, for when ſignatures are paſſed the King's 
hand or exchequer, they bear only tenendas, &c. without expreſſing the 
particular daule, which is afterwards extended at the ſeals. Gilmour, 
| 36, Stair, 8th January 1662, Stewart contra Feuars of Aberbadenoch. 
ountainhall, 24th November 1708, Halkerſton contra Melvil. 

A FEU-CHARTER bearing a certain feu-duty pro omni alio onere, 
but not bearing a clauſe cum molendinis & multuris, imports not an 
exemption from thirlage. Durie, Auchinleck, (Mzl/s and Multures) 
— ( Vid.) 17th July 1629, Ld. Newliſton contra Inglis. Durie, 
26th November 1631, Oliphant contra Earl of Mariſchall. The 
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Title to purſue. 


Ia reducti- 
ons of land- 
rights. 


like, tho' the charter bore alſo a clauſe of abſolute warrandice. Bruce's 
MS. 4th December 1716, Monteith contra Feuars of Abbotſcaſs. 
= 1731, Stewart contra Waddel. See Stair, 7th December 1677, 

enderſon contra Arnot, Stair, 11th January 1678, Lord Balmerino 
contra Cockburn, where a feu-duty pro omni alio onere, was found to 
import a liberation from thirlage. ---- One of the vaſſals of a barony ha- 
ving obtained his lands to be disjoined from the ſame by a diſpoſition 
of the ſuperiority in his own favour ; the Lords, nevertheleſs, found, 
That theſe his lands, which had been formerly thirled to the mill of 
the barony, remained ſtill thirled ; and that the diſmembration alone 
did not 1 Fountainhall, 4th February 1697, Chieſly 
contra OY. | 


 POSTIVE and negative preſcription of thirlage. See Preſcrip- 
41 N. 


GENERAL clauſe thirling all lands, how far extended? See 
General Aſignation. 


TITLE TO PURSUE. 


N heir apparent cannot purſue reduction of an infeftment of pro- 

perty until he be ſerved heir in general. Colvil, 12th January 

1581, Tweedie contra Bell. Colvil, July 1592, Ld. Dow- 
hill contra Ld. Kinfawns., 

Tur Lords refuſed to ſuſtain action at the a t heir's inſtance 
for reducing a diſpoſition granted by his predeceſſor, unleſs the purſuer 
would enter heir, altho' this would make a * title, and the event 
of the proceſs was uncertain, Durie, 11th February 163 5, Muir 
contra Muir. Durie, 16th March 1637, Ld. Edmonſton contra Ed- 
monſtons. 

AN apparent heir was found to have no intereſt to reduce an appri- 
ſing led againſt his predeceſſor, unleſs he were ſerved heir to him; 


but 9 ſervice was found ſufficient, tho infeftment and poſſeſſi- 
on 


been attained upon the appriſing, ſeeing a ſpecial ſervice cannot 

roceed while an infeftment of property ſtands in the way. Stair, 26th 
February 1681, Ld. Strowan contra Marquis of Athole. Durie, 12th 
December 163 5, Rowan contra Wardlaw. — 2 4 adjudication 
roceeds againſt an apparent heir upon a ſpecial L next appa- 
— heir — no = title to Geral the wihodieation; than a od 
ral ſervice to him againſt whom the adjudication was deduced ; becauſe 
being ſerved to a perſon againſt whom the decreet of conſtitution was 
obtained, and thereby liable for the debt in the decreet, he has an 
intereſt to quarrel the decreet, and the diligences following upon it. 
In the debate it was moved, ſuppoſing the decreet of conſtitution liable 
to no objection, whether the general ſervice was a ſufficient title to 
quarrel the adjudication upon nullities in the form of the adjudication 
itſelf, or if a ſpecial ſervice was not neceſſary to the predeceſſor laſt 
infeft in the lands: But without much reaſoning upon this, the * 


——— 
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ral ſervice was thought ſufficient to quarrel the adjudication, as well 
as the decreet of conſtitution, upon whatever ground. 19th*February 
1740, Spreul contra Spreul-crawford of Cowdenhill. — Reduction 
of a diſpoſition, whereupon infeftment has followed, ＋ * purſued 
by the heir ſerved in general, tho' not infeft, where the reaſons of 
reduction are idiotry, death-bed or minority. Gilmour, 18th Novem- 
ber 1664, Meikle contra Lifton. — But in a reduction of the vaſſal's 
right by the ſuperior's heir, the Lords refuſed to ſuſtain proceſs till 
the purſuer ſhould be infeft in the 8 Colvil, March 
1581, Earl Glencairn contra Porterfield. 

Tar Lords ſuſtained a general ſervice as a ſufficient title in a re- 
duction to force the defender to produce his own and his author's in- 
feftments, ſeeing the defunct, the purſuer's author, was not infeft on 
his compriſing. Fountainhall, 18th November 1680, Stark contra 
Kincaid. l 

A NAKED adjudication without a charge, tho' a ſufficient title in 
an improbation, is not ſuſtained to call for production in order to 
reduction of any real rights, but only of — rights where infeft- 
ment has not followed. Fountainhall, Harcus, ¶ Iniprobation) roth 
November 1683, Dundas contra Wallace. Harcus, ( Improbation) 
13th 47 © 1688. Burnſide contra Crawford, — An appriſing with a 
charge, found a ſufficient title of reduction, nor was it conſidered 
whether the legal was expired or not. Harcus, ( Improbation) 
February 1683, Smith contra Hamilton. — The Lords found a charge 
againſt the ſuperior upon an adjudication, ſufficient to entitle the ad- 
judger to reduce real rights clothed with infeftment, tho' the adjudi- 
cation was led by a truſtee to the behoof of an apparent heir upon his own 
bond, and he was not ſerved heir and infeft. Forbes, 28th January 1713, 
M*Pherſon contra M Pherſon.— An adjudication with a charge againſt 
the ſuperior found a ſufficient title in an improbation, becauſe any hav- 
ing intereſt may propone falſe and feigned ; but it was found not a ſuf- 
ficient title to inſiſt in a reduction of real rights perfected by infeft- 
ment, no more than it would be to purſue a removing. Fountain- 
hall, 24th January 1694, Keith contra Cathcart of Carbiſton. Bruce's 
MS. 2oth June 1716, Home contra Earl Home. 


Ax apparent heir cannot reduce an alienation made by his predeceſ- Ia a reduai- 
for after interdiction. Haddington, 2oth December 1 593, Ld, Ruth- e. 
ven contra Crichton. 


AN heretable diſpoſition and infeftment of lands was found redu- Ia a reducti- 
cible upon an inhibition ſerved on a naked perſonal bond, without any 97 fc le in- 
appriſing following upon it, becauſe the creditor muſt have acceſs to 
remove the impediment that would hinder his compriſing, or ſtop his 
obtaining a real right. Durie, 2d July 1625, Porteous contra Elliot. 

Durie, 2eth January 1632, Halyburton contra Monteith. Dalrym- 
ple, Forbes, 17th February 1713, Kennedy contra Agnew. 


In a 33 Ae at the inſtance of a perſonal creditor, Redufticn us 
aganft one who had a poſterior diſpoſition to the ſubject by the com- Pen the hea 
mon debitor, the Lords found, Ti he, tho' onl - ſonal credij- . 
tor, had a ſufficient title to reduce on the act of pack ent 1621, 
Fountainhall, roth December 1696, M*Kenzie contra Campbell. 

ak 6C2 Fountain- 


— 
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Fountainhall, 17th January 1702, Forbes contra Earl of Aberdeen, 


—— The contrary. Fountainhall, Forbes, 24th June 1709, Brown 
contra Brown, 


In a reduc- 


ATL Tur Lords found it not competent to an apparent heir to quarrel 
fraulis a deed elicited from his 33 upon fraud and circumvention, un- 
| til he be ſerved heir to the perſon alledged to be circumveened. For- 
| bes, 22d July 1713, Douglas contra Somervell. 
1 Founp, That creditors of a minor might, intra annos utiles, 
purſueredu&i- intent reduction of deeds done by their debitor to his leſion in his mi- 


on upon nao. nority, tho” he do not concur and revoke; that is, onal credi- 
—— might reduce perſonal rights granted by their 3 0 and 
creditors, by real diligence againſt a minor's lands, upon debts conſti- 
tuted againſt him, might quarrel his diſpoſition of theſe lands. Har- 


cus, (Minority) 27th February 1685, Herbertſon contra Stewart. 


Reduction A apparent heir of proviſion not retoured, found to have no right 
ee l. 0 guns reduction of his predeceſſor's deed ex capite lecti. Durie, 
16th March 1637, Ld. Edmonſton contra Edmonſtons. — An ap- 
parent heir can purſue reduction ex capite lecti. Stair, 23d Feb 
1676, Apparent heir of Heriot contra his Creditors.— The "ares 
found no proceſs in a reduction ex capite lecti, at the inſtance of per- 
ſons deriving right from one in Ireland, as apparent heir to the gran- 
ter of the deed quarrelled, unleſs the pretended apparent heir's propin- 
quity to him were inſtructed by a ſervice or otherwiſe. Forbes, 23d 
July 1713, Gordon contra Campbell. 


Ia 2 deca- A DECLARATOR of 2 _— ſuſtained at a donatar's inſtance, 
rator ofrecog- tho having but a perſonal right, being founded upon the ſuperior's 


2 right who was infeft. Stair, 28th January 1681, Ld. of Dun con- 
tra Scot. 


In proceſſes A SERVICE to a terce is a good title in a 2 at a relict's in- 

upon the terce. ſtance for the third of the mails and duties, without an inſtrument of 

kenning; but that will be neceſſary in a real action, as in removing, 

or for apprehending poſſeſſion of the ground. Durie, Auchinleck, 

(Terce) 15th March 1632, Relict of Veitch contra A de- 

| clarator of terce being obtained againſt the deceaſed huſband's heir, 

| action for the third part of the mails and duties was ſuſtained againſt 

poſſeſſors of the lands, wherein the huſband died infeft, tho' the relict 

was not kenned, nay not even ſerved to her terce. 26th January 

; 15731, Fea contra Trail. — A terce is no title for poſſeſſion until it be 

kenned, and therefore an appriſer purſuing tenants to remove, the re- 

; lict was not found entitled to keep in poſſeſſion, ſhe not being xenned 
1 to her terce. Spotiſwood, (Terce) 1583, contra 

i Stair, 3d February 1675, Barclay contra Scot. 


In ations AN heir, tho' not ſerved, may purſue for delivery of his predeceſ- 
recuperands ſor's houſe, tower, fortalice, &c. Balfour, (Heirs) ad December 
* 564, Scougal contra Scougal.— An apparent heir may continue his 

predeceſſor's poſſeſſion, and being ejected, may purſue an ejection 
without being ſerved heir. Colvil, July 1583, Gib __ Ha- 
ton, 


Title to purſue. a7 4 


— 


milton. ----- The like where his predeceſſor's tenants are ejected, 
Dirleton, 18th July 1666, Steil contra Hay. 


AN a parent heir of ward-lands will get a modification for his ali- * for 
ment, albeit he be not ſerved heir. Haddington, 2oth November 
1610, Maſter of Boyd contra Ld. Carwell. 


Tux heir of entail neglecting the deed of entail, and making up proce; to 
his title to the land as heir of line, having thereupon burdened the rf — 
land with debts contrary to the terms of the entail, a proceſs for diſ- t nn 
burdening the tailzied ſubject of theſe debts at the inſtance of the next 
ſubſtitute againſt the repreſentatives of the ſaid heir of entail, was 
not ſuſtained without a ſervice. July 1720, Lord Strathnaver 


contra Duke of Douglas. 


Fours, That a perſonal bond to convey ſome lands contained in Probation 
a charter, gave the purſuer intereſt to crave probation-ef, the tenor of » A tenor 
the faid charter, altho' it was alledged, That a perſonal bond could 
not produce action for proving the tenor of a real right, unleſs ſome 
other action had been firſt moved upon the perſonal bond, which 
might in law produce a purſuit concerning the real right in the per- 
ſon of the granter of the bond. Durie, 15th February 1628, Ma- 
ſter of Jedburgh contra Earl of Home, 


AN objection being made againſt the title of a purſuer of a proceſs _ Proceſs of 
of fale, That it was only an infeftment of annualrent, which is but . * ooh 
ſervitude, whereas none can purſue but ſuch a creditor as has a right of 
property; the Lords repelled the objection, tho' the infeftment was not 
over the whole but of a part of the lands. Fountainhall, 11th Ju- 
ly 1699, Lermonth contra Gordon. — The Lords found an adjudica- 
tion without infeftment of a bankrupt eſtate, for bygone feu-dutics 
reſting to the ſuperior, a ſufficient title in a proceſs of ſale at his in- 
ſtance. Forbes's MS, 595 January 1714, Duke of Gordon contra 
M Pherſon. — A proceſs of ſale of a bankrupt eſtate being intented 
upon an adjudication, with a charge againſt the ſuperior z it was ob- 
jected, That an adjudication without infeftment was no real right, and 

et the act 1681, authoriſing proceſſes of ſale of bankrupt eſtates, al- 
hone only ſuch a proceſs to be carried on at the inſtance of a creditor 
having a real right. Anſwered, The words real right are here taken 
in a lax ſignification, and that an adjudication is deſigned alſo, is pret- 
evident from the preamble of the ſtatute, which runs in theſe 
terms, © Conſidering that when eſtates and lands of bankrupts are 
* affected with compriſings, adjudications and other real rights, &c.” 
The objection was 8 and an adjudication with a charge found 
a ſufficient title to carry on this proceſs. January 1729, New- 
ton contra Anderſon. _— An adjudication without infeftment or charge, 
found a good title to carry on a ſale of bankrupt lands. July 1731, 
Creditors of Robertſon contra his Children. 7th February 1738, 
Auchterlony contra Sir George M*Kenzie. 


Tux Lords refuſed to ſuſtain an inhibition of teinds at the inſtance Inhibition 


of a man as heir to his grandfather, becauſe he was not ſerved the of *inds 
Vor. II. time 


— — 
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Title to purſue. 


Proceſs of 
exhibicion, 


Proceſs at 
the executor's 
inſtance, 


time of uſing the inhibition, Hope, (Heir) Glendinning 
contra Tenants of Partoun, : 

A CoMPRISER not infeft cannot call for exhibition and delivery 
of charters and ſaſines of lands, nor ſuch other real rights, but he ma 
call for contracts, bonds, &c. the fame being compriſed, Durie, 10 
March 1627, Dick contra Skeldon, 


LICENCE to purſue to an executor decerned, was ſuſtained, al- 
tho omnium bonorum. Hope, (Executor) 24th March 1619, 
Farquhar contra Law. -— A general licence, without mention of a- 
ny particular debt, was found null, altho' the purſuer's action was 
for a ſpecial debt. Durie, 23d July 1625, Weemyſs contra David- 
ſon. — The Lords found no proceſs upon a decreet of executry with- 
out licence or confirmation, altho' the action was only for exhibition of 
the bonds belonging to the defunct, to the effect they might beconfirm- 
ed. Hope, (Executor December 1622, Kirklands contra 
Rutherford. An executor confirmed, getting a licence to purſue for 
a particular ſum, not given up in the teſtament, and which came to 
his knowledge after confirmation ; the Lords ſuſtained the purſuit u- 

n the licence, notwithſtanding the confirmed teſtament, and altho' 
it was not eiked thereto, which was found unneceflary, becauſe it 
was uncertain if ever the executor ſhould recover the ſame; but or- 
dained him to find caution to confirm and make forthcoming to cre- 
ditors, &c. in caſe it were recovered. Durie, 21ſt January 1624, Ld. 
Carnouſie contra he Lords ſuſtained pr at the in- 
ſtance of an executor-dative ad omiſſa decerned, and having licence, 
tho' not confirmed. Gilmour, Newbyth, Stair, 3oth June 1665, 
Stevenſon contra Crawford. Stair, 22ſt February 1668, Scot contra 
Lady Clerkington. — A decreet at the inſtance of an executor-dative 
decerned, found null in a ſuſpenſion, becauſe it neither bore confir- 
mation nor licence, albeit the charger offered, cum proceſſu, to inſtruct 
that very debt had been (afterwards) confirmed. Durie, 19th De- 
cember 1626, Stewart contra Commiſſar of Dunkeld. — A licence to 
purſue before the commiſſaries for a debt confirmed, was not found 
neceſſary, the executor having already confirmed other ſubjects be- 
fore the ſame commiſſaries. Forbes, roth January 1710, Bothwell 
contra Trotter. 


Ar the in- A Di1sPosIT1oN omnium bonorum is a ſufficient title ad incboun- 
ſtance of a ge- dam litem, tho' the diſponee be not confirmed, and equivalent to a 
neral diſponee 1; ence to purſue. Stair, 25th June 1663, Halyburton contra Lord 


Roxburgh. 


APPARENT heir may purſue exhibition ad deliberandum, 
See Exhibition ad deliberandum. | 


IF he can purſue for rents. See Heir apparent. 
MAY defend, tho' he cannot purſue. Ibid. 


TITLE ſuperveening after proceſs. See Cum proceſſu. 
TITLE 


Tranſaction. Transference. 
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TITLE requiſite to reductions and improbations, See In- 
probation, 


A . — n 
— 


TRANS ACTION. 


H E Lords found, That a party may tranſact a contravention of 

lawburrows before, but not after raiſing the ſummons, that be- 
ing to the King's prejudice. Haddington, November 1598, Ld, 
Main contra Ld. Innes. 
A DECREET at an afligney's inſtance for the whole debt againſt a 
cautioner, being quarrelled by him in a ſuſpenſion as ultra the purſuer's 
title, in ſo far as two of the — cautioners were diſcharged and ex- 
cepted from the aſſignation; anſwered, Res ęſt tranſacta, the defen- 
der having got an abatement of the ſum decerned and the decreet diſ- 
charged; which the Lords found relevant. Harcus, (Decreets) 


March 1686, Crichton contra Murray of Skirling. 


—_ a. a 8 


TRANSFER EN CE. 


DEFUNCT donatar having in his own lifetime recovered 
general declarator, action of ſpecial declarator was ſuſtained at the 
inſtance of his repreſentatives, without pages Ava transferring the ge- 
neral declarator in their favours as executors. Durie, 17th July 1629, 
Executors of Douglas contra Ld. Ednem. Transference active diſ- 


charged, act 15, parl. 1693. 


In an action againſt magiſtrates for not taking a rebel, it is ſuffici- 
ent that the rebel's repreſentatives be cited for their intereſt after his 
deceaſe, without neceſſity of transferring the proceſs againſt theſe re- 

reſentatives. Durie, 26th March 1634, Dunbar contra Provoſt of 

lgin. — Where a party compearing for his intereſt, in a proceſs, 
dies, there is no need of transferring. Fountainhall, 28th June 1678, 
Baxter contra Braithwood. — A father and a ſon being cited in an im- 
probation, wherein certification was granted ; but before extracting, 
the father deceaſing, the Lords found no neceſſity of a transferring a- 
gainſt the ſon. Gosford, 26th November 1668, Hutton contra his 
vaſſals. — A party, as alſo his eldeſt ſon, who had right to his eſtate 
with the burden of his debts, being both called in a declarator, That 
the eſtate ſo diſponed ſhould be liable in the terms of a contract to the 
debt now in queſtion, and the father having deceaſed pendente lite, 
and the purſuer ſtill inſiſting againſt the ſon ; the Lords ſuſtained pro- 
ceſs, and found no neceſſity of calling or transferring againſt the heirs of 
the father, tho' the ſon alledged he was only a ſingular ſucceſſor. Dirle- 
ton, 16th February 1676, Earl Dunfermline contra Earl Calendar. 
One of the creditors in a ranking deceaſing, and the decreet of ranking 

6D 2 being 


Active. 


Paſſive, 


8 8 td. "IEG PEI "I 
ACA . 
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being thereafter extracted without calling his heir, the Lords declared, 
That the ſame could not have the effect of a res judicata againſt him. 
Bruce, 16th June 1715, Niſbet of Dean contra Watſon, 


COMPARE Arreſtment, Compare Aſfignation. 
BEFORE what court competent? See Juriſdiction. 


— 3 


TRANS UM AT. 


8 AS INE being inſert in a famous notary's book, all written 
and ſubſcribed by himſelf, and abſolutely completed, _—_— the 
witneſſes names; the Lords found, That after the notary's death the 
party might ſummon the haver of the prothocal to exhibite, and the 
witneſſes to compear and verify the ſaſine; which being done, the 
Lords ordained the ſaid ſaſine to be tranſumed, and the witneſſes to be 
inſert therein. Haddington, * 1595, Hart contra Guthrie. 

A Coup RISER having obtained decreet for delivery of the writs 
of the lands compriſed, will not be obliged to accept of tranſumpts, 
tho' the legal be till current. Haddington, 7th ber 1609, 
Maſter of Elphingſton contra Irvine. | 

No vaſſal can inſiſt againſt his ſuperior for production of the titles 
to the ſuperiority, in order to have — tranſumed for the vaſſal's be- 
hoof; which was found, tho' the ſuperior here was the vaſlal's imme- 
diate author. Durie, 19th December 1622, Ld. Blackader contra 
Earl Murray. a 


WHO muſt be called? See Citation. 


* 4 1 8 2 4 — 
— 


. 
| GIF'T of eſcheat taken out in name of a truſtee for the behoof 
— ? of ſeveral perſons therein named, with a general clauſe, © That 
te the further benefit ſhould be converted and applied to the remanent 
* creditors at the ſight of the Lords of treaſury ; ” was not found to 


be a truſt for the behoof of theſe remanent creditors. Home, 21ſt 
February 1724, Repreſentatives of Lord Bowhill contra Creditors of 
Galaw. 


Powers ofa A PERSON bound by bond to one, bearing to be for the behoof of 
truſtee, another, cannot defend againſt payment upon any promiſe or letter of 
forbearance from the truſtee, without warrant from the principal cre- 

ditor. Durie, 8th March 1639, Stirling contra Cuningham. — An 

apparent heir granting bond to a truſtee, and inſiſting in an adjudica- 

tion contra hæreditatem jacentem in the truſtee's name; found, FRO 
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the truſtee could not diſclaim the proceſs in reſpect of his truſt, Stair, 
19th February 1663, Ruthven contra Hay. : 


A PERSON who was a truſtee in one ſubject, having bought in a Muſt com- 
debt of the truſter's, was obliged to communicate it for the price he ®"= _ 
paid, tho' it was not alledged that he was employed or entruſted to 
compound debts. Stair, 15th November 1667, Maxwell contra 
Maxwell. — This will hold a . where he buys in a right that 
may compete with the right wherein he is truſtee. Gosford, 2 1ſt Fe- 
bruary 1673, Rae contra Glaſs. Forbes, 24th June 1712, Wright 
contra Wright. ---- A debt was aſſigned in truſt in order to lead an 
adjudication ; the adjudication was led upon the truſt-debt, and ſeve- 

others belonging to the truſtee ; but there being many preferable 
diligences, the truſtee bought in one of them, and by virtue thereof got 
into poſſeſſion : In a proceſs at the cedent's inſtance againſt his truſtee, 
to accompt for his intromiſſions, it was found, That the appriſing 
purchaſed in by the truſtee could not expire in his perſon in uns 
of the appriſing led at his inſtance as truſtee for the purſuer, but 
that the ſame muſt be underſtood as purchaſed in for their common 
behoof, the purſuer always ns e for his proportion of the mo- 


ney paid for the purchaſe, . ebruary 1729, Ogilvie contra Lyon, 


A ParTy having filled up his friend's name in a blank aſſignation And denude 
to a bond, without acquainting him of it, and having gone on to ad- —_ 1 
judge in his name, and then purſuing him in a 22 of truſt to 
denude; which he declined upon this footing, That he had not agreed 
to be :ruſtee, and conſequently could be bound to no performance qua 
truſtee : The Lords found, That he ought to denude, but ſo as not to 
be liable for any ſort of warrandice. Fountainhall, 2 1ſt November 

1710, Dallas contra Leiſhman. | 

ONE having acknowledged that he got a bill in truſt in order to Bound to 
recover payment, that he tranſacted the ſame with the debitor for a keep exact ac- 
leſſer ſum, that he had loſt the bill, and did not remember the ſum“ Te 
therein contained, but that he was willing to pay what he got from 
the debitor ; the Lords thought the truſtee's careleſneſs in not keep- 
ing an accompt moſt unjuſtifiable, and therefore held him as confeſs'd 


upon the whole ſum libelled. Fountainhall, 28th November 1710, 
Gourlie contra Dunbreck. 


TRUSTEES being purſued to denude themſelves of lands veſted in Mutt be kept 
their perſons by compriſing, ſome of which held ward; and they of- indemnis. 
fering a diſpoſition, bearing provifion, That the right ſhould be bur- 
dened with the relief of wards, marriages, &c. the Lords found, That 
the purſuer ſhould accept of the diſpoſition ſo clogged, or in his option 
ſhould ſecure the defenders by a — with a cautioner, to relieve 
them. Dirleton, 8th November 1666, Carſe contra Carſe. 


\ 


PRESUMPTIONS and proof of truſt. See Proof of Truſt. 


DILIGENCE preſtable by truſtees, See Diligence. 


BACKBOND qualifying a truſt-right, See Perſonal and Real. 
6 E EXCE P- 


Vor, II. 


——— — 


Tutor and Pupil. 


EXCEPTION of truſt, if good againſt purchaſers ? Ibid. 
TRUSTEE taking bond for his conſlituent's goods in his own 


name, or buying goods in his own name, bo far the conſtituent is pre- 
ferable ? See Surrogatum. 


TVU TOR and PUPIL. 


Father may L V E'N a baſtard may appoint tutors to his lawful children. Durie, 
appoint turors L 8th March 1628, Muir contra Kincaid. Found, in terms of 
to his chil- the act 8, parl. 1696, That a father having named curators to his fon, 
ons he could not, in prejudice of the father's nomination, elect curators 

to himſelf. February 1731, Pitcairn contra Curators, — After 
the father's death his minor children are ſo far emancipated, that no 
other aſcendant can name tutors to them. Balfour, (Tutor) 17th O- 


ctober 1528, the King contra Oliphant, 


In what caſe A PERSON diſponing his means to pupils or minors, may ſo qua- 
comperent © lify his gift as the means ſhall be adminiſtred by the perſons named in 
s? 7 4: : . 
his diſpoſition, and yet the minors may chuſe curators, who will have 
the adminiſtration of any other eſtate belonging to them. Dirleton, 
Stair, roth December 1675, Scot contra Kennedy. — The like. Du- 
rie, 6th February 1633, Harpers contra Hamilton. — And another 
having heretage may name tutors to her children, tho' in prejudice of 
the neareſt agnates. Colvil, March 1589, Dick contra neareſt 
agnates. — A father found to be adminiſtrator in law, with ref 
to things | 6g by him to his baſtard ſon, tho the grant was not clog- 
ged with oviſion. Durie, 17th March 1624, Ld. Touch con- 
tra Tenants of Dunglaſs. — But tho' by the common law a father 
may name tutors to his children, yet before the a& 8, parl. 1696, it 
was doubted if a father could qualify a diſpoſition of his eſtate in fa- 
vours of his eldeſt ſon, being a minor, with a nomination of curators, 
ſeeing the ſon was aliogui ſucceſſurus. Dirleton, 2 iſt December 1675, 
contra . | 


Clauſes in- A MAN in his teſtament appointing one to be governor of his chil- 
plying "=: dren, this was found to be a ſufficient tutory teſtamentar. Hadding- 
tor, ton, penult. November 1610, Nimmo contra Robertſon. --- A father 

having barely ordained in his teſtament, that his ſon when ſeven years 
old ſhould be delivered to his brother to be educated at ſchool ; this 
was found a valid tutory teſtamentar. Haddington, July 1613, For- 


bes contra Biſhop of Caithneſs. 


Who is tutor A FATHER is by law tutor and curator to his own children, but 
inlaw? this privilege does not devolve upon the grandfather after the father's 
deceaſe. Harcus, (Minority) February 1685, Ld, Lamington 

contra Jolly, | 


A Torox 


Tutor and Pupil. 


A Turo teſtamentar for fix years after the teſtator's deceaſe, not Tutor teſta- 


having accepted, during which time a tutor dative had adminiſtr 


red to a 


and alſo married the pupil's mother; in an action at the minor's in- chers. 


ſtance, who was a e, the Lords preferred the tutor teſtamentar 
to the dative in the adminiſtration, notwithſtanding the premiſſes; and 
alſo tho the ſaid tutor teſtamentar was curator to the heir- male, who 
here was conveened for fulfilling a deed for which he was obliged to 
the pupil; and ſo was tutor to both parties ; and this becauſe during 
the faid fix years the pupil had ſuſtained no prejudice by the ceſſation 
of the teſtamentar, and that the heir-male offered obedience, fo that 
there was no litigious diſpute here, Durie, 6th July 1627, Campbell 
contra Campbell. A tutor teſtamentar was preferred to a dative, not 
only in the adminiſtration, but alſo in the cuſtody of the pupil's perſon, 
altho' he had not for fix or ſeven years offered to manage, and the da- 
tive had been given in the mean time. The reaſon alledged by the 
tutor teſtamentar was, becauſe the pupil's mother was alive all the time, 
during whoſe life the pas had nothing, but aſſoon as ſhe was dead, 
then he began to purſue his right. Spotiſwood, Auchinleck, (Tutor) 
17th November 1631, Auchterlony contra Oliphant, 


Ir the tutor in law do not find caution within the year, his ſervice Tutor in 
expires, and the King may name a tutor dative ; and there is no place law preferred 


for purging, altho' the tutor in law offered caution three days only af- 
ter the year was elapſed. Colvil, iſt June 1574, Craig contra John. 
ſton. ---- In a like caſe the tutor dative was preferred, where the tutor 
dative, tho' he had taken out breives within a year of the deceaſe of the 

pil's father, yet had not ſerved or .found caution, Gosford, 4th 
— 1669, Riddel contra Riddel. — And a tutor in law will be 
preferred to a tutor dative, if he ſerve and find caution within the year. 
Gilmour, Newbyth, roth January 1665, Ker contra Logic. ---- A 
tutor in law being fugitated for a crime, and a dative given in his place, 
the Lords, notwithſtanding, preferred the next agnate to be tutor in 
law ; becauſe, tho' by the Roman law, when the tutor in law is un- 
able to exerce, tunc locus eft dativo, yet, in our practice, there can be 
no tutor dative given till year and day be expired, within which ſpace 
the adminiſtration belongs to the neareſt agnate. Spotiſwood, (Tutor) 
Colvil, December 1 590, Graham contra Dickſon.— A tutor in 
law was preferred to the dative, becauſe, altho' he had not ferved with- 
in a year after the defunct's deceaſe, yet he had ſerved within a year 
after the mother's ſecond marriage, who had been tutrix teſtamentar ; 
ſo that this mid-impediment was found ſufficient to excuſe him. Du- 
rie, 15th July 1631, Grant contra Grant. Stair, 18th January 1678, 
Gray contra Lady Ballegerno. --- The Lords preferred a tutor in law 
to a tutor dative, and allowed him yet to find caution, tho' the year 
was expired, ſeeing he was ſerved within the year, and had managed 
ever ſince, and the pupil was at no loſs. Durie, Spotiſwood, (Tutor) 
Auchinleck, (Tutor) 29th June 1632, Irvine contra Ld. Elfick. ---- 
Found, That the neareſt agnate * to be preferred to a tutor dative 
in the tutory of an idiot, notwithſtanding the agnate's ceſſation for five 
years. Durie, Auchinleck, (Tutor) 22d February 1628, Colquhoun 
contra Wardrop. | | 


6 E 2 A Brieve. 


4 


to a tutor da- 
tive. 
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5 4 A BRIEVE of tutory being directed out of the chancery to any judge 


ſerved. in general, may be ſerved like a general brieve of mortanceſtry before 
any judge, tho neither tutor nor pupil are within his juriſdiction. Du- 
rie, 8th March 1636, Stewart contra Henderſon. A father being 
adminiſtrator in law to his own children, needs not the form of a ſer- 
vice. Balfour, (Tutor) 23d April 1554, contra Ld. Parbroth. 


* 


. au A TuToR in law being abſent, and at the horn, the Lords ſuſtain- 
circumſtances ed a tutory dative, without removing the other. Colvil, April 
does it obtain? x 583, Sharp 12 --- Proceſs was ſuſtained at the inſtance of a 
curator by gift of exchequer, to a furious perſon, he finding caution to 
make forthcoming ; but declared it ſhould be without prejudice to the 
neareſt agnate of the furious perſon to ſerve by inqueſt ; and 
thought, that as the Lords 1 name curators ad litem in the inte- 
rim, ſo might the King, and that the exchequer was accuſtomed ſo to 


do. Stair, 21ſt January 1663, Stewart contra Spreul. 


Form of ALT no' the Lords can name a curator ad litem at the bar, yet if 
appoioring co- the ſubject matter require the authority of a curator ad negotia, they 
ators. * 8 * 
cannot give one at the bar upon a party's application, but muſt leave 
that to be done in common form, conform to the act of parliament. 
Colvil, 2oth February 1 577, contra — A female mi- 
nor, paſt 12 years of age, being about to chooſe her curators, was, u- 
2 an application by her father's friends, removed from the houſe of 
— mother's ſiſter, and ſequeſtrated in an indifferent perſon's hand, and 
all the friends to have acceſs to her, and they prorogated the diet for e- 
lecting of curators for ſome months. Fountainhall, 14th July 1702, 
Lord ny ſupplicant. — In the act of curatory it is requiſite, that 
two of the neareſt of kin, both on father's fide and mother's fide be 
called. Stair, 23d July 1674, Wallace contra Kennedy. _—. The 
Lords found an a& of curatory null, becauſe the neareſt of kin that 
were Cited to ſee the curators decerned, did not dwell within the ju- 
riſdiction of that judge. Home, January 168 5, Burnet contra 
Burnet. --- The Lords refuſed to allow a perſon of quality to chooſe 
curators by a procurator, altho the names of the curators were inſert 
in the procuratory. Hope, (Curator) 13th November 1611, 
contra — But the contrary was found thereafter. Hope, 
(Curator) 22d July 1625, Marquis of Hamilton and his Curators. --- 
An a& of curatory found null, being expede ſome little time before the 
tutory expired, while the pupil was not capable in the conſtruction of 
law to chuſe curators. Durie, 2 5th, Spotiſwood, (Tutor) 26th November 
1624, Ramſay contra Auchinlecks her curators. Spotiſwood, (Tutor) 
20th December 1634, Campbell contra Chalmers.---A curator fine quo 
non being dead, it was found ſufficient that the minor did appear and ac- 
knowledge the remanent curators as his curators, ſo that there was no 
neceſſity of a new election. Stair, 4th January 1666, Fairfouls con- 


tra Binning. | 


Minor can. CURATORS once choſen muſt fo remain till majority, or till they be 
not namecura- removed by ſentence of a judge, the minor can have no ſecond choice; 
tors twice. and therefore a tack granted by a minor with a ſecond ſet of curators, was 

found null by reply, without neceſſity of reduction. Durie, 2oth 


November 1627, Adam contra Fairho 
A MinoR 


wn th 
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A Mino being decerned to grant a diſpoſition in terms of his fa- Curator aq 

ther's bond, and craving, That the Lords would authoriſe his writer “ 
to conſent with him as his curator ; the Lords refuſed this bill, they 
only granting curators ad /ites for managing minors proceſſes, but not 
to authoriſe them in other buſineſs; and becauſe a minor, wanting cu- 
rators, may do the ſame that one having curators can do, ſeeing in 
both caſes he wilt be reſtored, if leſed. Fountainhall, 17th June 
1696, Graham ſupplicant., — The Lords authoriſed a curator ad /item 
to give in for a minor a renounciation to be heir to his father. Forbes, 
5th January 1711, Pyper ſupplicant. --- In a proceſs at the inſtance of 
a pupil, with concourſe of one of three tutors againſt the other two, 
either to accept or renounce ; the Lords found the pupil ſufficiently au- 
thoriſed, and no neceſſity of curators ad hanc litem, Durie, 8th March 
1628, Muir contra Kincaid. 


A PROTUToOR was not found liable for omiſſions, but the Lordsde- protutor add 
clared, That in all time coming they would find protutors liable in all procurator. 
points as tutors, and ordain an act of ſederunt to be publiſhed there- * 
anent. Stair, roth June 1665, Swinton contra Notman, See act of 
ſederunt of that date. --- A procurator is liable as if he were curator, 
tho' there be other curators authoriſed, and that not only for his intro- 
miſſions, but his omiſſions, from the time he begins to act as curator. 

Stair, 18th November 1671, Caſs contra Eleis. A protutor is bound 
to communicate to the pupil the benefit of the compoſitions, when he 

rchaſes in debts affecting the pupil, in the ſame 2 that a tutor is 
— Home, January 1686, Thoirs contra Ld. Tolquhon. * 


A Man leaving his wife ſole tutrix to his children, but withal o- Tutor pem- 
bliging her to act with the ſpecial advice and concourſe of two 1 
thers, who refuſed now to conſent to a diſcharge of a debt ſhe was by che advice 
offering to uplift ; the Lords found, That the tutory did not fall by pf cerain per- 

| their refuſal, and that all ſhe was obliged to do was to require them, 
in which caſe ſhe could validly diſcharge alone. Fountainhall, 17th 


December 1696, Clarks contra the Bakers of Canongate, 
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A PARTY having nominated tutors to his child, with this quality, Tutors nam. 
That they ſhould not be liable for omiſſions, and they being thereaf- od with this 
ter choſen curators by the minor himſelf, but without any ſuch qua- ol ule for * 
lity, tho' they alledged, That the quality in the father's nomination omiſſions. 
ſhould be ſtill underſtood repeted ; the Lords found theſe tutors not 
bound to accompt for omiſſions, but only for actual intromiſſions, in 
the terms of the father's nomination, tho' it was before the law was 
made, giving parents that privilege ; but their Lordſhips found them 
liable for omiſſions as curators, for in that capacity they had no diſ- 
penſation. Forbes 1ſt, Fountainhall, 8th February 1710, Ld. Liber- 
ton contra Johnſton. * 


* * * —— —— ̃ Al. — — 
: — — — — CEE I I-——_— 


Two tutors being purſued by athird to refuſe or accept, it was Tutor or cu- 
found, That res was integra to them to renouce, altho' ſeveral decreets A A 
had paſt in their names as tutors, but the inſerting of their names was — 
without their warrant. Durie, 14th, Spotiſwood, (Tutor) 15th Ja- 
nuary 16 JO, Baird contra Chalmers, 

Vor, 6 F A MinoR 
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— 


But not af- A M1NoR having obtained decreet againſt his curator to renounce 
cho chemin his office, it was found that this decreet could not liberate the cura- 
conſent. tor, even for his omiſſions thereafter, becauſe he ought not to have 

yielded thereto, but proponed a defence againſt the ſame, viz. That a 
minor cannot purſue his curator to renounce, unleſs he condeſcend 


and inſtruct malverſation. Stair, 21ſt July 1664, Scot contra Scot. 


Deedsinfer- ROBERT LoCKHART having left a direction under his hand to 

ring ac*P- his friends to fill up after his death his childrens proviſion in a blank 

' . ſheet of paper he had ſigned, and to fill up the teſtament in another 

blank ſheet ſigned, and inſert therein Mr, John Eleis, my Lord Leye, 

and bailie Chieſly, as tutors teſtamentar ſubſtitute to his wife, in caſe 

of her death or marriage; and ſhe being in a treaty of marriage after 

his deceaſe, theſe perſons ſubſcribed in order to fill up the teſtament, 

and inſert themſelves tutors before the relict was actually married, and 

afterwards cauſed ſcore the blank left to fill up the childrens proviſi- 

ons in; the Lords, upon a contentious debate, found theſe acts to be 

qualifications of acceptance of the tutory, and found the actors liable 

to accompt as tutors, altho* they had done no other deed of admini- 

ſtration during the whole tutory. Harcus, (Tutors and Curators) 6th 

February 1682, William Lockhart, contra Mr. John Eleis.— Uplift- 

ing the profits of a going coal found a ſufficient qualification of ac- 

ce where a man is named tutor; but the ſame intromiſſion, 

where he is not named tutor, will not ſubject him as protutor, but on- 

* ly as negotiorum geſtor. Stair, 19th July and 6th December 1678, 

| Beatſon contra Beatſon. .... The writer of a teſtament was named 

therein tutor teſtamentar, having, without confirming or proteſting a- 

gainſt any acceptation of tutory, procured a gift of his Hu = ward and 

marriage, and having, two years after the gift, conſented to a diſcharge 

with pupil of ſome rents, without deſigning himſelf either tutor 

or donatar ; and having afterwards purſued as donatar, it was alledged, 

That the purſuer could have no benefit by the gift, being to be look- 

ed on as tutor, and his acceptation of the office was inferred from the 

foreſaid circumſtances, eſpecially he being the pupil's uncle. Anſwer- 

ed, The purſuer's writing himſelf tutor in the teſtament, can im- 

port no acceptance, and his conſent to the pupil's diſcharge being po- 

ſterior to the gift, cannot be joined to make any qualification of ac- 
ceptance, and the tutors are only liable from the of the 

tance, The Lords found him liable as tutor. Harcus, (Tutors and 

Curators) 12th November 1684, contra Cunningham. 


Tutor or A Turo teſtamentar deldying for ſome time to accept, was not 
curator not found liable for any thing that periſhed before his acceptance. Stair, 
liable for what 19th July 1670, Scrimzeour contra Wedderburn. Stair, Dirleton, 
— Gosford, 2d February 1675, inter eoſdem. Auchinleck, age 16th, 

Durie, Spotiſwood, (Tutor) 26th January 1628, Commiſſary of Dun- 

| keld contra Abercrombie.—In a compt and reckoning betwixt a pro- 
tutor and his quendam pupil, tht protutor being charged with a ſum 
as the price of ſeveral beſtial the defun& left on the lands about 

a year or two before the protutor's entry to the management ; and the 
ueſtion being, who ſhould be burdened with the probation, whether 

e tutor, that, before he entred to the office, the goods were periſh- 

ed, or ſold to perſons inſolvent, or the minor, that the goods were ex- 
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tant in ſpecie, or ſold to reſponſal perſons ? The Lords laid the onus pro- 
bandi on the minor, ſeeing, regularly, a tutor cannot be liable but from 
the time of his acceptance; ſo that if their exiſtence at his entry were 
not proved, it were hard to make him accomptable for them. Foun- 
tainhall, roth November 1697, Muir contra Crawford. 


A Turok eraving that the cotutors ſhould find caution to keep Form of ad. 
him harmleſs for their acting, or otherwiſe, that they would ſuffer him miniſtration. 
to act alone, he finding caution to keep them harmleſs; this was not 
ſuſtained, there being a competent remeid in law for removing the cotu- 
tors if they did tranſgreſs. Stair, Gosford, 27th June 1672, Stirling con- 
tra the remanent tutors of Govan,---In a diffuſed patrimony, there being 
a neceſſity of a factor to act under the minor's curators, and they re- 
fuſing to accept of one who offered caution, but offering themſelves 
to demit their office, the Lords found, That they could not reſign the 
office, unleſs they were removed for malverſing, and that they ought 
to give their conſent to the factor's admiſſion, unleſs they gave relevant 
objections againſt him or his cautioners ; and recommended to the or- 
dinary to hear them thereupon. Fountainhall, ym November 1711, 

Gordon contra his curators. This obſerved alſo by Forbes as on 22d 
February 1712, where he adds, That on that day the minor having gi- 
ven in a nomination of a ſufficient perſon to be his curator in the room 
of theſe recuſants, the Lords did thereupon accept of their dimiſ: 


fion. | 


Tur Lords refuſed to allow conſigned money to be given up to a What tutors 
upil's father, as adminiſtrator in law, till he found caution, in reſpect 13 2 
* was a poor man. Durie, 12th 1 1633, Govan contra Ri- 
chardſon. A tutor who is obliged to find caution, cannot purſue an 
action in his pupil's name, until that be done. Maitland, 18th De- 
cember 15 50, Tutor of Congleton contra the Lady. ---- A nomina- 
tion of tutors to an infant heir does not fall, tho' a quorum do not ac- 
| cept ; but in ſuch a caſe the Lords obliged the accepters to find cau- 
tion, tho' regularly teſtamentary tutors are not put to find caution, un- 
leſs there be a ſuſpicion of their malverſation, or quod vergant ad i no- 
piam. Fountainhall, 22d February 1693, Counteſs of Callendar con- 
tra Earl of Linlithgow. ---- But where the nomination bore, That if 
any of them failed, the reſt ſhould adminiſtrate, caution was not ex- 
ated, tho' but two of a great number accepted. Fountainhall, 23d 
November 1693, Douglas contra Lord Carmichael, 


Tno' ſome of the tutors were themſelves the neareſt of kin on the Bound eo 
mother's ſide, yet it was found, That the inventary was informally gi- _ 8 
ven up, where there was no citation of any that was neareſt of kin on 
the mother's fide, in terms of the act 2, parl. 1672 ; and that in this 
caſe the next in degree after the tutors, ex parte matris, ought to have 
been cited ; yet in a proceſs againſt a debitor, for payment of a debt 
contained in an inventary thus informally given up, the Lords found, 

That ſeeing inventaries were made up, and this very debt contained in 
them, the debitor had no intereſt to propone the nullity. Fountain- 
hall, 24th June 1701, Guthrie contra 2 f 

A TuToR was removed as ſuſpect for not making up inventaries 

of the pupil's means and effects. . 7th July 1680, Gibſon mſn | 
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Id. Dunkeld. — Found, That a curator not having made inventary 


of the pupil's eſtate, and left doubles conform to the act of parliament, 
ought to be removed as ſuſpect; altho' it was alledged by the curator, 
That the pupil had but one bond of 10000 merks for his eſtate, which 
was due by bis brother, and ſo known to his relations, that there need- 
ed no inventary. Harcus, (Tutors and Curators) March 1685, 
Burnet contra Johnſton. _——. In a proceſs of removing a tutor teſtamen- 
tar as ſuſpect, for that he had not made inventaries conform to a& of 
parliament, alledged for the defender, That the defunct gave up in- 
ventary himſelf of all his eſtate, which conſiſted of moveables, and 
the confirmation of the teſtament was a ſufficient notification to the 
pupil and his friendse of the eſtate ; the Lords found, That the tutor 
ought to have given up inventaries, &c. but in reſpe& of the dubietas 
Juris allowed him to purge the mora, and make inventaries before ex- 
tracting decreet. Harcus, (Tutors and Curators) January 1686, 
Muttray contra Gordon. _—. The Lords removed a tutor as ſuſpect for 
neglecting to make up inventaries, tho' he was in curſu to make them, 
having refuſed exhibition againſt the relict for that end, and tho' he 
had not yet intrometted ; but here two years had elapſed ſince the of- 
fice began, Fountainhall, gth February 1698, Turnbull contra 
Biſſet. 

Found, That tho' a tutor neglects to make up inventaries, is not to 
have the expences he is at himſelf for perſonal attendance; yet he 
ought to have allowance of what he expends upon proceſſes upon the 

upil's aliment and education, Cc. theſe being profitable to the pupil. 

arcus, (Tutors and Curators) March 1685, Burnet contra 
Johnſton. Fountainhall, 25th February 1686, Kennedy contra Cu- 
ming. Fountainhall, 16th February 1693, Cathcart of Carleton con- 
tra Brown of Colſton. — 'The Lords ſaftained the expence of quote 
and confirmation of a minor's father's teſtament to his curator, as a 
ground of compenſation pro tanto of the minor's charge againſt him, 
altho* the curator had neglected to give up judicial inventaries of the 
minor's effects in the terms of the act of parliament 1672. Dalrymple, 
Forbes, 18th July 1707, Zeaman contra Grieves. — No allow- 
ance given to a tutor for incident perſonal charges in the pupil's affairs 
not particularly inſtructed, in reſpect inventaries were not given up in 
terms of the act of parliament 1672 ; altho' the tutor had done the e- 
quivalent by ſigning an inventary of the pupil's whole eſtate, writs and 
evidents in preſence of the neareſt relatives on the father and mother's 
ſide, and giving up the ſaid inventary to be kept by them as a charge 
againſt him, Forbes, 11th June 1709, Lady Riddoch contra For- 


ſyth. 


Who has the TE mother was preferred to all others in keeping the minor's per- 
cuſtody of che ſon till he ſhould be ſeven years old. Balfour, (Minor) 22d May 


pupil ? 


1527, Foreman contra Oliphant, 1ſt March 1517, Durie contra Ld. 
Dowhill, 4th Auguſt 1516, the King contra Wedderburn. — But 
after that age the ſuperior of old was preferred to all others, where 
the minor was heir of ward-lands. Balfour, (Minor) 4th June 1 542, 
Ld. Lundie contra Lord Innermaith. 16th and penult. July 1532, 
the abbot of Aberbrothock contra Forbes. The cuſtody of the pu- 
pil's perſon during ward did of old belong to the ſuperior or his dona- 
tar, and not to the tutor. Sinclair, 18th June 1542, Ld. Achans 

contre 
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contra Lord Livingſton. — And this again thereafter was found, al- 
tho' the donatar himſelf was minor. Colvil, January 1 584, 
Hamilton contra Lady Ernock. — The heir of an heireſs being mi- 
nor, the ward-ſuperior was preferred in the cuſtody of his perſon be- 
fore his father and all others. Balfour, (Minor) 28th July 1 529, 
Sandilands contra Sinclair, — The ſuperior of ward-lands was pre- 
ferred to the tutor of blench-lands, which the minor had beſides thoſe 
holden ward. Balfour, (Minor) 28th January 1547, Hepburn con- 
tra Ker, — But the grandfather being alive was preferred to the tu- 
tor, altho' not to the Bo rior in ward-lands. Balfour, (Minor) 16th 
December and penult. February is 53, Gorthie contra Lord Methven. 
—— A party being donatar to the avail of a minor's marriage, was 
preferred, as to the cuſtody of his perſon, before the tutor, but not be- 
fore the ſuperior or his donatar of the ward. Balfour, (Minor) 21ſt 
October 1532, Biſhop of Murray contra Lord Drummond, — But 
in other holdings the tutor was preferred to the cuſtody of the minor's 
perſon after the age of ſeven years, unleſs the tutor was next to ſuc- 
ceed, or had intented any action againſt the minor, which any wa 
might tend to deprive him of his heretage. Balfour, (Minor) 18 
February 1551, Clephan contra Lord Weemyſs. 2gth March 1567, 
and 7th June eodem anno, Spalding contra Fletcher. 16th May 1 548, 
Crawford contra Hunter. 19th May 1558, Diſhington contra Ha- 
milton. — 'The Lords refuſed to deliver a pupil in cuſtody to the tu- 
tor-teſtamentar, becauſe he had intented proceſs of baſtardy againſt 
her, and having ſuccumbed therein, had appealed. Maitland, 12th 


May 1558, Diſhington contra Hamilton, — The tutor-teſtamentar 


will not get the minor delivered to his keeping, when he is apparent 
heir to the minor, albeit only in a part of the lands, Haddington, 19th 
January 1611, Chalmers contra Ld. Gadgirth, — A tutor-teſtamentar 
who bought from his pupil's heir apparent the whole apparency of his 
ſucceſſion to the pupil, was refuſed the cuſtody of his perſon. Had- 
dington, January 1606, Edgar contra Inglis. — A grandfather 
having named tutors to his grandchild who was to ſucceed him, and 
the father having named other tutors in his teſtament, theſe laſt were 
preferred in the cuſtody of the pupil's perſon, altho the others had the 
adminiſtration of his eſtate, Haddington, 12th February 1611, Tu- 
tors of Gadgirth competing. — A mother was preferred before the 
tutor-teſtamentar in the cuſtody of the pupil's perſon, the tutor being 
alioqui ſucceſſurus, and the mother offering to aliment upon half the 
rent, which was very ſmall. Nicolſon, (Pupil) 24th January 1622, 
Taylor contra Forreſters. _—. A tutor having obtained decreet for the 
cuſtody of his pupil againſt his mother, purſued her and her huſband, 
who enjoyed the liferent of all the pupil's lands, for an aliment, and 
they having offered to entertain him gratis, the Lords did firſt prefer 
the mother to the cuſtody of her child upon this offer, tho' ſhe was 
married to a ſecond huſband ; but thereafter this was altered, and the 
child ordained to remain with the tutor, and the action for aliment ſu- 
ſtained. Durie, 14th July 1627, Noble contra Noble. ---- A tutor- 
teſtamentar was preferred to. the mother in the cuſtody even of a fe- 
male 2 4 perſon, the mother having married again, and this not- 
withſtanding that the pupil's preſumptive heir was married to the tu- 
tor's ſiſter, and the mother offered to aliment the pupil gratis; which 
the Lords refuſed. Durie, 4th July 1629, Ld. Langſhaw contra 

Vox. II. 6 G Muir. 
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Muir. A tutor- teſtamentar was preferred to the cuſtody of his pu- 
pil, an heretrix, in competition with her mother being married to a ſe- 
cond huſband, tho ſhe offered to entertain her gratis. Stair, Dirleton, 
th February 1675, Fullerton contre Lady Boyn. ---- Where there 
are more hears of line than one, it was found, That the neareſt agnate 
ſhould get them all in keeping, quta tunc ceſſat ſuſpicio voti captande 
mortis heredis. Haddington, 17th January 1 594, Lord Yeſter con- 
tra Lord Herreis, ---- A tutor of law obtained 2 pupil to be remo- 
ved from her mother, tho unmarried, at the pupil's age of 11 years, 
tho' ſhe was valetudinary ; and becauſe the tutor was her next heir, 
ſhe was appointed to remain with one of her father's friends, to the 
effect ſhe * not be influenced, as to her marriage, by her mother. 
Stair, 6th Fe 1666, Ld. of Durie contra the relict of Durie. 
A pupil purſuing his mother and her huſband for aliment, becauſe ſhe 
liferented all his eſtate, the Lords, notwithſtanding her offer to enter- 
tain him gratis, preferred the boy's tutor in the cuſtody of his perſon, 
to whom the mother was ordained to pay a modification for the pu- 
pil's maintenance, altho' he was not a teſtamentar but only a dative 
tutor. Spotiſwood, Auchinleck, (Tutor) 22d February 1631, Finnie 
contra Oliphant. — A tutor-dative was preferred to the mother in the 
cuſtody of the pupil's perſon, altho' a female and of five or fix years 
old only, notwithſtanding that the mother offered to aliment her 
gratis; but here the mother was married to a ſecond huſband, and 
the tutor alſo offered to aliment the pupil gratis. Auchinleck, (Tutor) 
Durie, ult. February 1642, Gordon contra Corſan. — A curator gi- 
ven to an idiot was preferred in the cuſtody of his perſon to all others, 
and even to ſuch as had been given by his father before his deceaſe. 
Balfour, (Curator) 15th May 1547, Winram contra Gibſon. 
FounD, That the perſons of minors are free, ſo that their curators 
cannot pretend to the — g them, quia curator datur bonis, non per- 
ſong. Dirleton, roth December 1675, Scot contra Kennedy. 


Who hazthe A Mixox purſuing his curator to exhibite evidents, that ſo he 

— might be entred to his lands by the ſuperior, and alſo for defending 
him in ſome proceſſes, which 2 had been already exhibited b 
the curator in a proceſs before the court of ſeſſion; the Lords found, 
That they ought not to be delivered to the minor, being yet /ub cu- 
ratela, notwithſtanding his need of them; but ordained that they 
ſhould be keeped in retentis by the clerk, who might lend him out 
ſuch of them as he had uſe for, upon ſecurity to deliver them back 
when that uſe was over. Durie, x Wk (Tutor) 18th March 
1630, Ld. Haddo contra Ld. Ludquhairn. 


Tutor ads 80 long as a pupil is within ſeven years of age, there is no need of 
= or ebe the ſubſcription of a notary for him, but the tutor's ſubſcription ſup- 
plies all. Maitland, lt. February 1555, Prior of St. Andrews con- 

tra Ld. Kinnier. — An aſſignation granted by a tutor of his pupil's 

effects, bearing to be done by the tutor as taking burden for the 

pupil, was found informal, becauſe it ought to have been in name of 


the pupil. Stair, 17th June 1664, Juſtice contra Earl Queenſberry. 


Curators THE father as lawful adminiſtrator to his daughter, diſcharging her 


reis to con. annualrent of 30 bolls victual yearly for divers years, the ſame is not 
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lawful, unleſs the daughter has given the diſcharge, ſhe being paſt the 
age of tutory, becauſe the father, as lawful adminiſtrator, is but in 
the place of a curator, who may not diſcharge the minor's debts, but 
only conſent to her diſcharge. Haddington, 26th June 1610, Forre- 
ſter contra Forreſter, — A diſcharge granted by a curator is not ſuf- 
ficient without the minor's ſubſcription, Stair, Dirleton, gth January 
1675, MfIntoſh contra Fraſer. — A diſcharge granted by a curator, 
without concurrence of the minor, found not to give liberation to the 
debitor, it being pleaded, That the deeds of a curator, without con- 
ſent of his minor, are equally void as deeds of a minor without con- 
ſent of his curator. December 1725, Earl of Bute and M*Kenzie 
contra Campbell. 

THe authority and conſent of curators to the minor's contracting 
may be interponed (contrary to the common law) etiam ex inter vallb. 
Colvil, November 1586, Lermonth contra Leſlie, 


A TuTor's intromiſſion with the rents of the defunct's eſtate, Tutor: 
infers not a paſſive title againſt the pupil. Stair, zoth November vcd how far 


1665, Boyd contra Lauder. — The Lords found this to be a paſ- pupil 


ſive title on a pupil, That his tutor had intrometted with rents of 
lands, and ſet tacks, which their Lordſhips found did bind him, 
as if they had ſerved him heir; tho' the one gives him advertiſe- 
ment to ſeek reſtitution intra annos utiles, which the other does not: 
But here the was yet within minority, and ſo might revoke or 
ſeek redreſs. Fountainhall, 1 5th November 1679, Fraſer contra Lord 
Lovat. — A pupil whoſe tutor had acce r him of a diſpoſition 
from his father, was found liable perſonally preceptione hareditatis ; 
tho' it was pleaded, that a pupil has no will of his own, and can neither 
accept or tepudiate; ſecing the tutor ated for him, and as hehad accep- 


ted, might alſo repudiate, and, if the minor was leſed, he might revoke. 


Fountainhall, 7th November 1704, Drummond contra Menzies. 


_ 


ALTHo' a horning may be raiſed and executed againſt a tutor with Tutor and 
his pupil for the pupil's debt, yet the tutor cannot be denounced fre how 


' far liable f; 
thereupon. Colvil, March 1589, Kennedy contra , ==== the minor 7 


Horning againſt a tutor was refuſed to be ſuſpended, upon offer of 
compt and payment, conform to his intromiſſions; and it was found, 
that he behoved either to pay the whole contained in the decreet, or 
renounce his office rebus integris. Haddington, 1 5th January 1595, 
Raa contra Heirs of the Lord Yeſter. — A pupil and his tutor being 
charged for payment of a ſum, the Lords found the tutor liable in 
No more than the creditor could prove the ſaid tutor did intromet with, 
or might have intrometted with. Auchinleck, (Tutor) 14th Decem- 
ber 1632, Ld. Auchinleck contra Ld. and Lady Cathcart. ----- A tu- 
tor who had intrometted, as ſuch, with ſeveral years rent of his pu- 
pil's lands, held taxtward of the crown, was found no further liable, 
after his office of tutory was expired, to the donatary of the taxtward 
duties of the faid lands, than in quantum he had in his hands of the 
pupil's rents. Forbes, 18th February 1713, Counteſs of Caſſils con- 
tra Earl of Rutherglen. ----- A curator may not be put to the horn 
upon charges raiſed upon a debt of violent profits given againſt his 
minor, upon probation of his minor's intromiſſion, — the cura- 


tor, being only charged for his intereſt, ſhould not be denounced, but 
e 6 8 2 only 
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only the minor, but a tutor decerned with his minor may lawfully be 
denounced, Haddington, 7th March 1610, Barſheoch contra Gordon. 
---- Found, That where a renounciation to enter heir is ſubſcribed 
by a minor, with conſent of his curators, the curators are not under- 
ſtood bound as cautioners for him, nor otherwiſe obliged for him to 
warrant that deed, and that they are no further bound than to conſent. 
Durie, 26th June 1624, Drummond contra Ld. Cuninghamhead. 


— Minors al TAE Lords declared, That, except in very ſingular caſes, they 
| would not ſuffer a minor's aliment to Fade y annualrent. Foun- 
| tainhall, 26th June 1678, Pearſon contra Belches. — In a compt and 
reckoning betwixt a tutor and pupil, the tutor was not allowed to 

| ſtate for his pupil's aliment but what he inſtructed truly expended, 
the ſame not exceeding the annualrent of his free ſtock. Stair, 17th 

| November 1680, Sandilands contra Tailfer. — A minor's ſtock, tho' 
| ſmall, cannot be diminiſhed for the minor's aliment by the curator, 


Bruce, 28th June 1715, Duncanſon contra Duncanſon, 


Tutor's A Tack ſet by a tutor can endure no longer than the tutory. 
On > o fer- Harcus, Appendix, (Tutors and Curators) 8 of Huntly contra 
5 zes? a Tenant, — A tack ſet by a tutor, until a ſum lent to the pupil 
ſhould be paid, was ſuſtained, even after expiring of the tutory. Goſ- 

ford, 16th, Stair, 21ſt February 1671, Armour contra Lands. 

IF the pupil's lands be too high ſet, the tutor, upon an application 
to the Lords, will get a warrant to ſet them by way of publick 
roup. Stair, 5th February 1670, Tutor of Cubzain contra neareſt of 
kin of the pupil. — In a tutory accompt the Lords allowed an abate- 
ment of rent given to a tenant, the tutor deponing that he was not 
able to keep the room without abatement, and that he could not get 
another tenant, or ſet the lands at a higher rate. This the Lords had 

done twice before. Fountainhall, 16th July 1680, Ld. of Drum- 
melzier contra Earl of Tweddale, . 


of paying A TuToR may pay without ſentence. Stair, 'gth July 1667, Ste- 
his pupil's ven contra Boyd. 


Tutor my A DISCHARGE granted by a tutor of all preceeding duties, but the 
_ _——_ — 4 bearing only one year's duty, was found to liberate from the 
pity ae pupil, conveening the party near 3o years thereafter, reſerving only 

action againſt the tutor, Gosford, 24th February 1670, Applegirth 
contra Locherbee. A father being denounced rebel and fugitate for 
murder, payment made to him of a debt, as adminiſtrator to his chil- 
dren, was not ſuſtained. . Gosford, gth July 1673, Forbes contra 
Forbes. ---Altho' tutors may give diſcharges upon receipt of ſums be- 
longing to the pupil, yet they cannot make aſſignations of ſums reſting 
to him. Auchinleck (Tutor) 8th January 1629, Geddes contra 
Douſe. --- An aſſigney conſtituted by a tutor to a bond payable to him- 
ſelf and ſucceſſors or aſſignies, but mentioning the money lent upon 
the bond to have been his pupil's money, has right to purſue for, and 
diſcharge ſuch a bond without concurrence of the pupil, but ought to 
give ſecurity to indemnify the debitor at the pupil's hands. Durie, 
17th March 1636, Weir contra Arnot. --- A father, as lawful admini- 
ſtrator, may uplift his ſon's effects; and yet he cannot aſſign, 3 
| t 
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that is no proper act of adminiſtration. Durie, 2gth January 1629, 

Lands contra Douglas. Stair, 14th December 1667, Campbell contra 
Dougal. --- A father as adminiſtrator in law cannot aſſign a bond due 
to his ſon a _ and therefore in a —_— anent the debt till 
ſtanding out, the ſon was preferred, tho' the aſſigney offered to prove 
the onerous cauſe of the aſſignation was neceſſaries advanced for the 
ſon's aliment. Fountainhall, 24th July 1694, Cramond contra Inglis. 
--- A tutor having diſponed an heretable bond wherein his pupil was 
infeft to a purchaſer of the eſtate upon payment; in a gęduction of the 
faid diſpoſition againſt the purchaſer, the tutor wann l inſolvent, 
it was pretty obvious, That the diſpoſition to the purchaſer, who had 
an intereſt to diſincumber the eſtate, was the ſame with a renounciation : 
But then it was queſtioned, whether a tutor can at all renounce an he- 
retable bond, or the debitor be in ſafety to pay, without having the de- 
creet of a judge for his warrant, or at leaſt ſeeing to the application of 
the money. It was pleaded for the purſuer as fixed law, That a tutor 
cannot aſſign his 2 bonds, whether heretable or moveable, nor 
ſell his land, unleſs cauſa cognita upon a decreet of a judge, and ſuch 
reſtraints would be to exceeding little purpoſe, if the tutor were at li- 
berty to uplift and ſquander the whole debts belonging to his pupil; 
and to fortify this, the authority of the civil law was quotted, { 2. In- 
ſtitut. quib. alien. lic. vel non, I. 25. & 27. C. Adminiſtr. Tut. and Sir 
George M*Kenzie Tit. (Tutors and Curators) F 18. Anſwered, The 
intervention of a judge is only required in our law, to enquire whether 
the alienation be neceſſary, and to fix the price; neither of which can 
obtain in this caſe, where the tutor muſt receive payment of the pupil's 
debts when offered. There the judge's province is at an end, neither 
he nor the purchaſer is bound to ſee to the application of the money, 
that part is left entirely to the tutor. In the ſame way a debitor may 
ſafely pay to the tutor, nor does our practice require, that he ſee to the 
application of the money; the only caſe where this is requiſite, is, 
where the tutor borrows money, which being a more extraordinary 
ſtep of management than even alienating the pupil's effects; and be- 
ing abſolutely a voluntary deed in the lender, our law impoſes upon 
him the neceſſity of ſeeing the money applied. Poſſibly it would be a 
good regulation that this ſhould obtain in every caſe, in conformity to 
the Roman law, but our practice has not gone ſo far. The Lords 
found, That the tutor might lawfully aſſign the pupil's bond in favours 
of the purchaſer of the land affected with the heretable bond, and who 


had thereby right to redeem it. 3 iſt January 1735, Graham contra 
Earl of March, , "oy 


A Bond granted by a tutor is not good againſt the pupil, unleſs the. If he can 


creditor prove it in rem verſum. Stair, 21ſt February 1671, Armour® 
contra Lands. 


A TuToR may make a donatar to a reverſion fine decreto, altho' it Cannot fell 


be res immobilis. Colvil, ult. February 1555, Prior of St. Andrews 
contra Ld. Kinnier. Found, That in caſe of alienationof immoveables, 
made by a pupil, with conſent of his tutors, but fine decreto, abſolute 
nullity (which took place in the common law) cannot be libelled, but 


only reſtitution upon minority and lefion, Maitland, iſt December 
156 5, Douglas contra Foreman, 
Vor. II. 6 H THE 
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Ifaruror Tur Lords were of opinion, That a tutor could not warrantably 
oi make a ſum that was heretable before his tutory moveable ad hunc ef- 
popil'srights, fectum, to impower his pupil to teſtaet thereon, in prejudice of his heir; 
to 2: co af but they did not think but a tutor might have rendred heretable a ſum 
that was moveable before his office, tho thereby the pupil would have 
been incapable to teſtate thereon. Harcus, Appendix (Tutors and Cu- 
rators) 19th July 1671, Sharp contra Crichton. — A tutor having 
uplifted his any wb moveable ſums, and, for better ſecuring them, ha- 
ving taken an heretable bond, and the pupil dying, and they, by the 
innovation of the ſecurity, — to the tutor, who was his heir; but 
the neareſt of kin now quarrelling this as a deed to the tutor's own 
benefit, and which reſtricted the minor's power of diſpoſal, becauſe if 
they had remained moveable, as they were left by the father, they 
would have fallen under the minor's teſtament, and he might have diſ- 
poſed on them, but, being heretable, he could not during his minority; 
the Lords found, That the tutor could not innovate the ſecurities, ſo 
as to prejudice the neareſt of kin, Fountainhall, 12th July 1688, 
contra . Harcus, (Tutors and Curators) obſerving this 
deciſion, narrates the ſþecies fat, as if the new bond taken by the tu- 
tor was a perſonal bond, with a clauſe ſecluding executors, and adds, 
That ifthe tutor had taken an heretable bond with a clauſe to infeft, 
the thing had been leſs queſtionable.--- It was found juſtifiable in a tu- 
tor to apply the heretable bonds to the reparation of the dwelling-houſe, 
ſince the benefit thereof was to acreſce to the heir, and not to the exe- 
cutor, Stair, 5th December 1665, Hill contra Maxwells. 


Curator may FounpD, That a curator might imploy even his female minor's 
conſent to the 


minor's im- ſtock, in joining her with another, who was a merchant holden and 
ploying his repute of knowledge and reputation in that trade, and alſo a female; 


— ham and that he was not anſwerable for the event. Bruce, 28th June 171 5, 


Duncanſon contra Duncanſon. 


1a tutor A TUTOR having ſubmitted his pupil's claim, and the pupil being 
ma 2 charged upon the decreet-arbitral; the Lords had no occaſion to de- 
om termine the general point, If tutors might ſubmit, becauſe they ſound 
the decreet-arbitral could not afford a ſummar charge againſt his pupil, 
but only an ordinary action; but they declared that they would f 1690 
the pupil to implement, unleſs he could inſtruct evident leſion. Foun- 
_ 18th January 1711, Aiton of Kinnaldie contra Scot. 
Tux Lords refuſed to find in general, That tutors might not in any 
caſe tranſact their pupil's affairs, becauſe, in ſome dubious and intricate 
caſes, ſuch tranſactions have been allowed as warrantable. Fountain- 
hall, 24th January 1700, Balfour contra Forbes. — In the like que- 
ſtion, = Lords, on the one hand, thought, That tutors might, in 
ſome extraordinary caſes, tranſact; and on the other, That it might 
be of dangerous conſequence to pupils, if all bargains their tutors made 
- ſhould be ſuſtained: In the preſent caſe they fell upon this medium, That 
( if it was but a modica lehs, they would not reverſe nor reſcind the 
1 tranſaction, but only where enorm leſion appeared. Fountainhall, 14th 
November 1711, Aitkenheads contra Aitkenheads. | 


— 3 


: i Tutor may Founp, That a tutor, may, lawfully compriſe his pupil's eſtate 


ve biene for his own debt, the pupil having other tutors. Hope, (Heir) 1619, 
gan his po OPT TIP * 


Tutor and Pupil. 


Whiteford contra Calderwood, — A tutor may lawfully purſue for 
a debt owing to himſelf, the ſaid debt having been given up by the de- 
funct's own mouth. Hope, (Tutor) 25th July 1616, Dewar contra 
Dewar. — A father may 42 his ſon having curators ad lites, al- 
tho' he be adminiſtrator in law to him. Hope, (Minor) 243d Janua- 
ry 1617, Paterſon contra Sandilands. Durie, 7th March 1623, Lord 
Bargeny contra his children. — A Lady nominate tutrix /e qua non 
to her ſon, purſuing him in an action of regiſtration of her contract of 
marriage; the Lords ſuſtained the purſuit, altho' ſhe had accepted the 
tutory by figning divers writs as tutrix, and this becauſe ſhe renounced 
the office, and the pupil had ſuſtained no prejudice by her ſigning theſe 
writs, and that the action itſelf was favourable : And here the Lords 
found it not neoeſfary to intent action for giving curators to the minor 
ad bunc litem, ſeeing any perſon of his kin might ſeek ſuch curators 
to him to authoriſe him ; in which caſe their Lordſhips declared, That 
they would give him ſuch curators ſummarily without any further pro- 
ceſs, beſides, that there were other tutors nominate in the teſtament. 
Durie, penult. July 1625, Lady Stonyhill contra her Son. — Sum- 
mons being raiſed by a tutor againſt his pupil, to hear and ſee curators 

ad litem given to him, to authoriſe him to defend in certain cafes, not 

ſuffering delay, which the tutor was to intent againſt him; the Lords 

ordained the tutor firſt to condeſcend upon the actions, which being 

done, they found the libel relevant ; and becauſe the pupil had no 

friends in the country, ordained the tutor to give up a liſt of certain 

friends, that out of them the Lords might nominate curators. Au- 
chinleck, (Tutor) 13th November 1629, Donaldſon contra his Pupil. 


—— 


Tue principle of the common law, Tutor in rem ſuam autor fieri Tutor in 
non poteſt, was found to take place with us. Colvil, March 1 583, 6.” —ahorl 
Lord Sanquhair contra Crichton. — The like, with reſpect to a fa- 
ther as lawful adminiſtrator. Stair, Dirleton, 7th December 1666, 
McKenzie contra Fairholm. Stair, 25th July 1667, inter eoſdem. --- 

But the curator's conſent is effectual where the deed is not directly in 
his favours, tho' he have a conſequential benefit thereby. Stair, 2oth 
February 1672, Carſtairs contra Moncrief, 


A To ron can take no aſſignation to any debt owing by the pu- Rights re- 
pil's father. Hope, (Tutor) 25th July 1616, Dewar contra Dewar, ce ing the 
— It was diſputed, if a tutor could take a gift of his pupil's ward to REY 
his own uſe; and if the Lords ſhould not oblige him, ni whe purſuing tor or curator, 
thereon, to give ſecurity to apply it to the pupil's uſe after payment of 97. —_ 
the charges. Durie, 3oth January 1629, Earl Rothes contra Ward- 
law. ---- A huſband being obliged by contract of marriage to provide 
his wife in the annualrent of ſome fums, and one of the bonds being 
granted by his brother, who was tutor alſo to his ſon and heir; the 
relict having, for love and favour and his pains in the pupil's affairs, 

' diſcharged the annualrent of the ſaid bond, twas found, That tho' this 
was ſufficient to exclude her, yet that it could not liberate the tutor at 
the minor's hands, and that the benefit of the diſcharge, tho' in the 
tutor's favours, muſt accreſce to the pupil; but our author ſays, That 
this deciſion was thereaſter altered. Durie, 5th March 1629, White 
contra Douglas. ---- A tutor having acquired a tack of teinds of the 
pupil's lands, and taken the ſame in liferent to his own wife, who _ 
6 H 2 the 
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the pupil's mother, and after her deceaſe to the pupil himſelf ; the 
Lords found this a lawful tranſaction with regard to the teinds of that 
part of the eſtate which was liferented by the Lady ; but as to the re- 
mainder, found, That the tack did accreſce to the pupil, with the 
burden of a proportion of the ſum laid out by the tutor in acquirin 
the tack. Durie, 28th March 1632, Ld. Ludquhairn contra Ld. 
Haddo. ---- The neareſt agnate, after behaving as protutor, ha- 
ving procured be of the pupil's ward and marriage, and then ha- 
ving ſerved himſelf tutor in law; yet it was found, That the gift being 
procured before he was tutor, and granted to himſelf perſonally, he 
ought to havE the benefit thereof. Gosford, 27th July 1677, M*Alex- 
ander contra M Alexander. — Found, That a right acquired to a 
bond before the acquirer became tutor or protutor to the debitor's ſon, 
is not preſumed taken to the pupil's behoof. Harcus, (Tutors and 
Curators) 5th February 1687, Lady Ninewells contra Smiths. In 
a ſon's contract of marriage the father diſponed to him ſeveral acres of 
round, after the ſon's deceaſe, his children's tutor finding, that one of 
eſe acres did not belong to the diſponer himſelf, but to the dif 
ner's wife, grandmother to the pupils, ſolicited a gratuitous diſpoſition 
of the ſame from her ; it was found, That the right acquired the 
tutor to the acre of land in queſtion accreſced to the pupil, it being 
pleaded, That there ought no difference to be made in this caſe be- 
twixt onerous and gratuitous acquiſitions; 1mo, Becauſe every ſtep 
3 taken by a tutor touching his pupil's eſtate, muſt be preſumed done 
with a view to the intereſt of his pupil. 2do, Becauſe, were this di- 
ſtinction admitted, the pupil would — no ſecurity, the tutor having 
it generally in his power to frame the narrative of a deed conceived in 
his own favours. 17th February 1732, Cochran contra Cochran. 


ng In a reduction of a tutory, it being alledged, among other _ 
ors That the tutor nominated had cheated the defunct, and had obtained a 
writ from him by circumvention in place of another ; the Lords re- 
moved him as ſuſpect on this head, tho' the circumvention was com- 
mitted before the nomination. Fountainhall, 2gth July 1680, 
contra — Tutors teſtamentar being nominated, with all the 
privileges of the act 8, parl. 1696, and having, in the ſpace of two 
| years and an half, uplifted vaſt ſums belonging to the pupil, without 
| either reimploying the fame, or being able to give any rational ac- 
count how they had diſpoſed on the money ; the Lords, in a proceſs 
at the inſtance of friends for removing theſe tutors as ſuſpect, tho 
they found that they had not anſwered the truſt repoſed in them, yet 
declared, That if they would find ſufficient caution for bygones and 
in time coming, they would not remove them, being tutors teſtamen- 
tar in whom the defun& repoſed truſt ; and therefore the Lords al- 
lowed them a day betwixt and which they might offer ſufficient cau- 
tion ; and if not, then their Lordſhips removed them from their of- 
fice as ſuſpect. Fountainhall, 16th February 1705, Balfours contra 


Forreſters. 


Mother tu= A MoTHER being tutrix, not only forfeits the office by ſuperin- 
TY r a ſtepfather, (conform to the common law) but alſo by falling 
ſecond huſ- into fornication, Balfour, (Tutor) 14th July 1557. Ld, Largo con- 

In 


tra Monipenny. 


| Tutor and Pupil. 


Ix a compt and reckoning betwixt a pupil and his tutor, the tutor, 2 
teſtament might be ſtruck / © <* 


craved a ſum contained in the confirme 
out of the charge, becauſe there was nothing to inſtruct it but the de- 
fan's aſſertion in his teſtament giving up his debts ; the pupil an- 
ſwered, That the confirmed teſtament was an inventary for which the 
tutor was bound to do diligence, and therefore his never having pro- 
teſted againſt this debt was a plain evidence of his acquieſcence there- 
in, which was found relevant. Stair, 12th February 1662, Kirktons 
contra Ld. Hunthill. ---- A confirmed teſtament is a ſufficient char 
againſt a tutor nominate to make him accompt for the whole bonds, 
altho' the inventary be given up by another. Gosford, 22d July 1669, 
Napier contra Wood. ---- In a compt and reckoning with a tutor, who 
had by warrant rouped his pupil's pleniſhing, the Lords found, That 
the prices gotten at the roup of the minor's free pleniſhing (deducting 
the expences of the roup) is the rule by which the tutor muſt be 
made to accompt, and not the ou given up at random in the con- 
firmed teſtament. Fountainhall, 29th November 1683, Wilſon con- 
tra Foulis. 

A TuToR is not liable for the value of ſervices of the pupil's te- 
nants, by harrowing, plowing, ſhearing, &c. tho' he received theſe 
ſervices in kind, becauſe he could not force the tenants to pay the price 
for the ſame. Stair, 11th January 1668, Grant contra Grant. ---- In 
2 tutory accompt the Lords found, That the kain-fowls of the pupil's 
lands might be uſed bythe tutor as a caſualty for his pains, even where 
they are numerous, fince the burden of the adminiſtration will be pro- 
portionally great, and in buying lands the kains are not eſtimated : Far- 
ther it is to be preſumed, that the tutor uſes them when he is imploy- 
ed in his pupil's affairs; and tho' it be _ gratuitum, yet law 
deals ſtrictly with them in the matter of diligence, & gravatus in uno 
levandus eſt in alio. Fountainhall, 24th June 1680, Wright contra 
Veitch. — In a tutory accompt the Lords found, That the tutor 
might conſume the flying cuſtoms, viz. hens, capons and chickens, 
(not geeſe) without being liable to his pupil for the value, and likewiſe 
they allowed him ſome ſtones of butter yearly, in reſpect he being tutor 
in law, and living in a different ſhire from that where the pupil's eſtate 
lay, had frequent occaſion to come there to, manage the pupil's affairs. 
Harcus, (Tutors and Curators) January 1684, Tutor of Lude 
contra Lude and his curators, | 

In an exhibition of the defunct's writs at the minor's inſtance againſt 
his quondam tutor, the tutor offering to deliver up thoſe that belonged 
properly to the defunct; the Lords found the purſuer had intereſt to 
call for exhibition and delivery of all writs that were in his father's 
poſſeſſion quovis modo, reſerving every party's claim as accords, Stair, 
1oth January 1665, Reid contra Reid. ---- In a proceſs of removing 
at a man's inſtance againſt his qzondam tutor, the purſuer was not put 
to ſhow the right of his defunct predeceſſor ; but it was found, That 
he ought to be reſtored to his predeceſſor's poſſeſſion, which after his 
deceaſe was continued by the tutor in his pupil the purſuer's name, re- 
ſerving to the tutor his claim to the property as accords. Falconer, 
8th December 1685, Durham contra Lady Ethiebetton. 

FounD, That the pupil muſt give the tutor allowance for ceſs, 
teinds, and feu-duty, upon procuring declarations from the collectors 


of the ceſs, and the berlains of the titulars and ſuperior, that 
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ſuch ceſſes, teind and feu-duties were paid, and finding caution to re- 
lieve the minor thereof, altho' the particular receipts were not produ- 
ced. Forbes, 11th June 1709, Bruce contra Forſyth. 

FounnD, That the minor's uplifting a part of his rents, did only 
make him liable for his actual intromiflion, and did not exoner the cu- 
rators from compting for the whole rents, deducing what the minor 
uplifted. In this cafe the purſuer, after his majority, Pad compted with 
ſome of the tenants and given them general diſcharges ; but this could 
not relieve the curators with regard to the other tenants. Forbes, 5th 
December 1707, Cuningham of Enterkin contra his curators. 

ONE cannot quarrel his curators for concurring with him in a de- 
trimental deed, if he neglected to revoke and reduce the deed intra 


annos utiles, Home, 25th July 1727, Cuningham of Enterkin contra 
his curators, 


 Aftiocontra- A CURATOR in his accompts having given in a general article of 
ria tutele & incident charges, ſuch as, drinking with agents in taverns, &c, amount- 


curatelæ. 


ing to a conſiderable ſum; the Lords refuſed to allow the ſame in 
theſe terms, but ordained him to condeſcend upon particulars, with a 
view to modify the fame. Dirleton, 23d January 1677, Tailfer con- 
tra Sandilands. — The Lords found, That there was no ground to 
crave a yearly ſum for the tutor's incident charges where they were not 
condeſcended on. Fountainhall, roth July 1688, Wilſon contra 
Foulis. The Lords refuſed to grant to a tutor a modification for his 


, by and attour his expences. Nicolſon, (Curators) Fe- 
—. 1642, Ld. Scotſtarbat contra Earl Buccleugh. 


HUSBAND curator to his wife, being minor. See Huſband 
and Wife. 


DILIGENCE preſtable by tutor and curator. See Diligence. 

LIABLE for annualrent. See Annualrent, 

QUORUM. See Solidum & pro rata, 

MINOR may not be a Hwy, See Minor. 

MINOR acting without conſent of curators. See Minor. 
TUTORS and curators muſt accompt by the fiars. See Fiars, 


TUTORS or curators, or their aſſignies, cannot purſue ante red- 
ditas rationes. See Payment. 


UDAL RIGHTS. 
HE Lords found, That udal lands muſt be bruiked by ſome 


I lawful title, and that naked kindneſs aud poſſeſſion natural is not 


ſufficient to give right thereto. Haddington, penult. March 1624, 
Sinclair contra Hawick. 
| ULTIMUS 


Ultimas heres. Union. | 49 5 


ULTIMUS HA RE. 


JT HEN the iſſue of a baſtard all fail, the King is ultimus heres When ie 
to the laſt of them, for there is no collateral or aſcendant ſuc- es place? 


ceſſion of the baſtard, Durie, 13th July 1626, Ld. of Halcro con- 
tra Somervel. 


A DonaTAR of ultimus heres, tho' liable to the defunct's debts Cin che dona- 
in valorem of the ſubject, is not in the caſe of an executor, Who defend 
muſt fairly accompt for the ſubjects confirmed, and cannot defend ſeparateright? 
himſelf upon ſingular titles; therefore a donatar of ultimus heres, was 
allowed to compete with the creditors upon a gift of recognition ac- 
quired by him. Fountainhall, 3d and 4th February 1686, Creditors 
of Dundee contra Earl Lauderdale. ----- But the donatar was found 
liable to accompt for the rents intrometted with by him upon that 
title, before he acquired the gift of recognition; tho' he objected, that 
the defun& had made a diſpoſition of his eſtate, which rendred the 
gift of ultimus heres of no effect, in reſpect it was anſwered, he could 
not object the defect of his own title. Harcus, (Airs) March 
1686, inter eoſdem, 


NN 
ASINE taken upon a charter granted by a ſubject, uniting The Ki 
the lands in one tenement, was found ineffectual as to the diſ- oo bn gy 
contiguous lands, becauſe no man can create an union fave the 
King only, Durie, Haddington, 16th January 1623, Aitkin contra 
Grinniſlaw. Durie, 16th December 1628, Lady Borthwick contra 
Goldlands. Durie, 1oth February 1631, Earl Galloway contra Bur- 
geſſes of Wigton. ---- But an union was found ſufficiently eſtabliſh- 


ed by the King's confirmation of a charter, bearing a clauſe of uni- 
on. Durie, 26th January 1636, Lady Borthwick contra Ker, 


Tur Lords ſuſtained the ſaſine of a mill as a ſufficient active title, Where ſaſine 
tho' it bore only the ſymbols of earth and ſtone, whereas a mill is di- and be taken, 
ftintum tenementum, and requires delivery of the clap and happer, where there 
and this becauſe the charter bore a diſpenſation to take infeftmentis an union. 
at the manor place for the whole, and yet the lands were not erected 
into a barony, Fountainhall, 1ſt December 1686, Hamilton contra 
Ramfay,----Lands lying diſcontigue, and in different ſhires, being ere- 
cted into one barony by the crown, and one particular place appointed 
for taking infeftment to affect the whole barony; a baſe element 
taken by precept from the King's vaſſal at the place appointed by 
the charter from the crown, is good for the whole lands. Durie, 22d 
June and 11th July 1637, Lady Blairquhon contra Tenants. ---- But 
ſaſine taken at a different place than that appointed by the charter, 
will only be effectual for the lands contiguous to the place where taken. 


612 Durie, 
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Durie, 23d July 1628, Lady Ednem contra Ld. Ednem. 19th March 
1636, Ld. Lauriſtoun contra Ld. Dunnipace. 
| 2d, Where ANDS being erected in a barony, without mention of union, or 
the lands are i 


me lacvrer,, that ſaſine taken at one particular Hoes ſhould be ſufficient for the 
bot no union- Whole; one ſaſine taken will be ſufficient to eſtabliſh a real right upon 
all the contiguous lands, but not upon thoſe which are diſcontiguous. 
Hope, (Safine) 8th March 1620, contra . Durie, 16th 
November 1630, Ld. Clackmannan contra Allardice. Durie, roth 
February 1631, Earl Galloway contra Burgeſſes of Wigton. — Lands 
lying runridge within burgh, if a party take ſaſine upon one part there- 
of, it was found ſufficient, and that he could not be compelled to take 
it at the particular ridges, acres or ſheds thereof. Haddington, - 
Home contra Tenants of Ayton. — A few acres being bought b 
my Lord Kincardin from ſeveral heretors, being incloſed in one park with 
ſome of his own land, and ſo naturally united; a diſpenſation by a ſub- 
ject for taking ſaſine at one place for the whole, was found ſufficient, 
without a formal erection and union from the King. Harcus, ( Infeft- 
ment) February 1686, Counteſs of Kincardin contra Earl Mar. 
zue, Where Two feus belonging to different vaſſals, but lying contigue, and 
the lands are contained both in one ſuperior's charter, having been purchaſed in by 
der in ce One perſon, it was argued, That this naturally made an union, ſo as 
charter. to be in the power of the purchaſer, by giving infeftment in any one 
| ſpot, to make it extend over both tenements ; which was repelled, in 
reſpect, that tho' the tenements lying contigue were naturally united in 
the ſuperior's perſon, who poſſeſſed them both by one title, it was not 
ſo with the vaſſal, who poſſeſſing them by diſtinct titles, derived from 
different authors, as to him they were no more united, than if lying 
from one another at the greateſt diſtance. July 1729, Bank of 
Scotland contra Ramſay. 

410, Safine SASINE of the office of a bailie of regality was ſuſtained, tho' ap- 
of a juriſdi- pointed by the Lord of the regality's precept inſert therein, to be taken 
of a jurildi- poin pality's precept i 

at his caſtle for all the lands within the bailiary, altho' the lands la 
far diſcontigue, and a ſubject cannot make an union; and that — 
this was no union of lands, but only a place deſigned for taking ſaſine 
of a juriſdiction granted by the Lord, which he might freely appoint; 
and many thought that no ſaſine in ſuch caſes is requiſite. Durie, 
Spotiſwood, (Bailiary) Auchinleck, (Safine) 19th January 1630, 
Bruce contra Wardlaw. : 


Union how A SASINE of lands given to the liferenter, diſſolves not the union of 
diſſolved? theſe lands with other lands. Balfour, (Saſine) 1ſt February 1 564, 
| Lady Symington contra Ld. Symington. — By a charter from the crown, 
the ſeveral baronies, lands, &c. belonging to the Lord Auchterhouſe, 
were united into the Earldom of Buchan, with a diſpenſation for tak- 
ing infeftment of the whole at the caſtle of Bamff; this caſtle being 
afterwards diſſolved from the Earldom by alienation, a ſaſine of the 
Earldom taken thereat as formerly was found null, January 

1725, Earl of Buchan contra Duff. | 


IF lands remain united in the perſon of a ſingular ſucceſſor ? See 
Perſonal and Tranſmiſſible. f ſuceeſſ 
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CONTRACT for uſurary annualrent, is not puniſhable where By the old 
the lawful annualrent is only taken. Erſkine, 8th March 1623, TD. 
King's Advocate contra Moriſon. — A contract containing annualrent era&ing, infer- 
far above what was allowed by law, was ſuſtained, becauſe the party red uſury. 
had got no E of that extraordinary profit, and was content, 
when purſued for uſury, to reſtrict to the ordinary annualrent. Had- 


dington, 23d February 1610, Wauchop contra Lady Blackburn. 


A Pax r for love and favour, having diſponed his lands, redeem- Uſury re- 
able for 12000 merks, and having taken a backtack of the ſame, bear- . 
ing a duty more than the legal intereſt ; this was found to be lawful, only. 
ſeeing uſury relates to borrowed money only. Durie, 6th March 1632, 

Ld. Gathland contra Ker. — Carmichael and Stalker joined in a co- 
partnery of bookſelling at Glaſgow ; Carmichael ſtocked in two thirds, 
amounting to L 212, and the profits were to be divided equally be- 
twixt them, becauſe Stalker was to undertake the whole management ; 
they afterwards entred into a new contract for three years, wherein they 
declared the former copartnery diflolved, © Carmichael conveys to Stal- 
* ker his ſtock and profits,to be reſtored to him in money or books at the 
* end of the three years; and Stalker on the other part became bound 
eto pay him L. 46 yearly, at four terms in the year. This was not 
found a covered loan. It was pleaded to be a bargain of hazard, Stal- 
ker giving his pou a certain ſum in lieu of profits, taking his chance 
whether they ſhould be more or leſs ; and therefore the Lords repelled 


2 objection of uſury. 15th January 173 5, Stalker contra Carmi- 
L 


A Boxy for a perpetual annuity above the legal annualrent, redeem- perperuat 
able by the debitor on payment of the principal ſum and bygone annui- nente, above 
ties reſting at the time, was found to be uſurious, altho' 4 principal aa. 5 * 
ſum was ſunk guoad the creditor, who could not charge for payment 


thereof upon the bond. Forbes, 26th January 1709, Colvil contra Ir- 
Vine. | | | 


IT is an uſurious paction to ſtipulate, That each term's annualrent Sripulaticn 
ſhould bear annualrent after falling due. Stair, Gosford, 26th January ef ;noualrene, 
1669, Lady Braid contra Earl of Kinghorn. — It is lawful at the 
time of lending the money, and making the bond, to add to the prin- 
cipal whatever annualrents ſhall fall due betwixt the date of the — 
and the term of payment, making one accumulate ſum, bearing in- 


tereſt from the term of payment. Home, February 1718, Sinclair 
contra Sutherland. 


TAKING annualrent before the term of its payment, infers uſury. Taking an- 
Stair, 1ſt December 1680, Johnſton contra Ld. of Haining. — But 33 — 
a backtack of wadſet-lands having been taken by the granter of the wad- 
ſet for a yearly rent, correſponding to the annualrent of the wadſet-ſum, 
but payable before annualrent could fall due upon the wadſet- ſum; 
the ſame was not found uſurious, being the rent of the land, which 
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might be made payable as the parties 1 Durie, 6th Febru- 
ary 1622, Lord Pitſligo contra Ld. Muckall, 


1 A Boxy being granted, bearing annualrent a quarter before its date, 


irs dare, but not bearing to be for borrowed money, but That the party is 
AP. ze adebted, reſting and owing ; ” the Lords ſuſtained this to 
take off the preſumption of uſury, unleſs it were proved by the credi- 

tor's oath, that it was not reſting at the preceeding term. Fountain- 

hall, gth February 1697, M*Culloch contra Roſs. A bond dated 

23d April, bearing annualrent from the Martinmas 22 was 

not found uſurious, containing in the narrative * juſtly addebted and 


« reſting, ” tho' it did not bear a declaration that the money was 
lent at Martinmas, Forbes, 7th November 1711, Scot contra Baillie. 


Retention A CRED1TOR being challenged for uſury, who had taken the full 
not allowed. year's annualrent, without allowing retention to the debitor, conform 
to the act of parliament, gave in this defence, That he had taken no 

more than the legal intereſt, which was 6 per cent. and as for not 
allowing the retention of one per cent. it may infer repetition, but not 
a forfeiture, ſeeing there is no ſuch certification in the act; the Lords 
found, That ſeeing creditors might doubt, whether the not allowing 
of retention inferred uſury, whoſoever had taken the full annual, if they 
allowed or repaid the fame within the year of retention, it ſhould not 
infer uſury, otherwiſe that it ſhould : For they found, That if the cer- 
tification were only repetition, it would not be effectual, ſeeing the de- 
bitor might certainly renounce that benefit. Stair, 3oth July 1673, 
Stevenſon contra Wilkiefon. — When retention of one per cent. of 
annualrent was allowed by the act of parl. 1672, a countryman having 
received his annualrent, without, making that allowance : In a ſuſpen- 
ſion of double poinding, where a party, who had a general gift of 
uſury from the King, compeared and craved the principal ſum, as due 
to him by law; the Lords found, That uſury was not thereby infer- 
red, in reſpect that the act of parliament does not expreſs the penalty 
of not allowing retention to be * and alſo becauſe of the ruſticity 
of the party, and ſmallneſs of the ſum not retained, and ambiguity of 
the practice as to this point; and therefore found the letters orderly 
proceeded, except as to the ſum whereof the debitor ſnould have had 
retention, Home, March 1682, Dickſon contra Brown. 


Uſuryupon IT, was found to be uſury that a creditor took more than fix 
3 cent. aſter the act parl. 1649, reducing annualrent to 6 per cent. tho that 
5 act was thereaſter aus ev Stair, 22d July 167 5,Geddes contra Budge. 


Seipulatio A Pax T having borrowed money from the bank of Scotland at 
morethan the four Per cent. While the legal intereſt was at five, with a proviſion to 
IN pay ſix ger cent. if he failed in payment a month after the term ; the 
zie. rds found the whole ſix due, not as annualrent, but as damage liqui- 

dated betwixt the parties. Fountainhall, 23d July 1697, Bank of 
Scotland contra Murray. 


Stipulaing A SUM being contained in an obligation, with a backbond written 
a greater prin· on the back thereof, declaring that the creditor, in caſe of payment of 


cipal ſum as a 


failzic, the half of the ſum at a day certain, ſhould diſcharge the whale ;. the 
itor 


— — 


Uſury. 


debitor having failed, the Lords found, That he might be charged for 
the whole, and that it was not uſury. Haddington, July 1595, 
Craven contra Wilſons, — Philorth having obliged himſelf to pay at 
Whitſunday 1604, the number of 4000 Bolls victual; and failing 
thereof, L. 4 for the boll, providing if he paid 6000 merks before the 
term, he ſhould be free ; the bond * ſuſpended as againſt the act 
1597, the Lords ſuſtained the bond for the principal ſum of 6000 merks, 
and annualrent at ten per cent. Haddington, penult. February 1622, 
Philorth contra Irvine. 


 AWanser is not reckoned uſurious where the wadſetter bears the Uſurious 
hazard of the rents, tho they far exceed the annualrent of the wadſet aus in 
ſum. Durie, 11th December 1623, Lady Colington contra Ker. WT 
ONE having wadſet his land for L. 1000, when the legal intereſt was 
at ten per cent. and warranted the ſame to be worth 22 bolls yearly, 
which, according to the converſion eſtabliſhed by the act 52. parl. 1 587, 
was two bolls above the common intereſt ; and the wadſetter, who had 
recovered but 20 bolls yearly out of the lands, inſiſting againſt the re- 
yerſer, upon his warrandice, for payment of the other two bolls, due 
many years retro: The Lords found, That this being a proper wadſet, 
and no backtack for payment of a greater duty than the legal intereſt, 
did not fall under the act 251, parl. 1597 ; and therefore the wadſet- 
ter might uplift the whole rents, however great, out of the land ; but 
then they found, That the clauſe of warrandice could not be effectual, 
ſeeing it landed in a perſonal action for payment of annualrent greater 
than what is allowed by law. Durie, 6th July 1630, Niſbet con- 
tra Earl Cafſils. — By act 62. parl. 1661, it is declared, © That 
“proper wadſets, granted ſince the year 1649, . the legal in- 
* tereſt, and yet burdening the reverſer with the hazard of the fruits, 
« tenants, war, or troubles, ſhall be reſtricted to the neat annualrent, 
* and the wadſetter be accomptable for the ſuperplus; upon this 
footing a proper wadſet being conceived, with a clauſe warranting the 
wadſetter * againſt all maintenance, taxations, and other impoſiti- 
© ons, the wadſetter was found obliged to accompt in terms of the 
act. Stair, 17th February 1672, Douglas contra Vernor. — But 
the contrary was found. January 1728, Creditors of Elliot contra 
Maxwell. And tho' the wadſetter was warranted againſt levies of 
horſe, feu-duties, and miniſters ſtipends, he was not found obliged to 
accompt, ſeeing he run the riſque of the fruits, tenants, war, and vaſta- 
tion. Dirleton, 24th January 1677, Home contra Stewart.---Found, 
That a wadſet, tho“ very lucrative, and bearing relief of all publick 
burdens, and of ſome of the hazards mentioned in the act, was not to 
be reſtricted to the annualrent, in reſpect it did not ſecure againſt all 
the hazards mentioned in the act, vis. fruits, tenants, or war. Har- 
cus, (Wadſet) Falconer, gth December 1685, Cuningham contra 
Dowie. A wadſet being granted in the year 1653, for 24500 merks, 
the reverſer warranting the rents to be yearly twelve chalders bear ; the 
wadſetter, here, was found accomptable, tho' he run the hazard of 
the price of the victual, which might poſſibly have fallen below the 
annualrent of the money; which minute hazard was not reſpected, ſee- 
ing where a creditor 5 even ſtipulate directly more than the 1 5 
intereſt, he runs the chance of his debitor's ſolvency. Home, 18th 
July 1718, Doul contra Creditors of Winterfeld. 
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jected to a 
wadſet, with- 
in the real 


Ix a proper wadſet, which at the ſame time was abundantly lucrative, 
beſides repayment of the wadſet ſum of L. 12000 Scots, it was ſtipu- 
lated that the reverſer ſhould not redeem till he alſo paid the annual- 


rent of L. 1000 Scots from the date of the contract; and the wadſetter 


was impowered to uſe requiſition for theſe annualrents, as well as for 
the wadſet ſum itſelf : In a declarator of redemption this clauſe was quar- 
relled as both uſurious and 1 3 uſurious, as tending to ſecure the 
creditor in more than the legal intereſt ; penal, being contrived to bar re- 
demption. The wadſetter anſwered, That this clauſe did indeed make 
the wadſet more lucrative, but it could not be uſurious, as not falling 
under any of the acts anent uſury, nor penal, being a part of the origi- 
nal transſaction, and not ſtipulated as a failzie, The Lords repelled 
the objection. zd December 1734, Ramſay contra Clapperton. 


A WAaDpsET being granted to a brother for his portion, containin 
a 19 years tack, to commence after redemption of the wadlet ; the tac 
was ſuſtained, tho far within the rent of the lands, notwithſtanding 


| rene ef the the act 1449, C. 19. Stair, 21ſt January 1662, Lord Polwarth con- 


Uſurious 
clauſes in 


tacks. 


tra Home. In a declarator of redemption, a three years tack being 
craved by the defender after redemption, conform to a clauſe in the 
wadſet, tho' the tack-duty was but worth the third part of the true 
rent; the Lords repelled this demand, and found all ſuch tacks null 
by way of exce — and ſo revived the aforeſaid act, which was gone 
in deſuetude. Newbyth, 8th February 1666, Lord Ley contra Por- 
teous. A backtack, to take place after redemption of the wadſet, 
was found valid, unleſs the duty was far under what the lands paid the 
time of the wadſet, and that regard was not to be had to the worth of 
the land at the time of redemption ; for if the wadſetter, upon conſide- 
ration of the tack, had improved the land before redemption, he ought 
to have the benefit. Stair, 17th February 1672, Douglas contra Ver- 
nor, | 


In ſecurity of a debt of 4000 merks, the debitor ſet to his credi- 
tor a tack of lands, giving the creditor his choice to pay 53 Bolls vic- 
tual yearly, or . 1 Scots leſs than the A. nn fiars; 
this tack was ſuſtained, tho plainly lucrative, it being to be reached 
by no ſtanding law, and lucrative tacks are no more uſurious than lu- 
crative wadſets. Stair, 23d November 1664, Scot contra Ld. Bearford. 
—— In the year 1704, while annualrent was at fix per cent. M*Lellan, 
for the ſum of 4500 merks, ſold ſome lands to Barclay, and of the 
ſame date takes from him a tack of the ſame for 10 years, for L. 120 
of money rent, and 18 bolls victual, or ten merks per boll, in the o 
tion of x tackſman, out of which tack-duty he was to advance 
whole teind, being L. 40 yearly, and half of the ceſs ; there was a clauſe 
adjected of a reverſion competent to the ſeller, during the years of the 
tack, u * repayment of the foreſaid ſum of 4500 merks. It was 
obj againſt the contract, That it ap to be but a covered loan, 
and that a tack-duty being made certain to the creditor exceeding the 
ordinary annualrent, the bargain was uſurious, and the diſpoſition and 
tack null. The Lords repelled the objection. February 1727, 
McLellan contra Barclay. 


A Pax Try 


Vaſſal. 


A PARTY having exacted 20 ſh. Scots more than his neat an © ual- Where the 
rent, the Lords judging that it had happened thro pure miſtake, they jen; N 
repelled this reaſon of ſuſpenſion, and found no uſury in this caſe, but ſtake. 
ordained the charger to reſtore the excreſce, or ho it in the next 
year's annualrent. Fountainhall, Forbes, 24th July 1706, Donaldſon 
contra Town of Brechin.-----The Lords refuſed to infer uſury from a 
taking thro' miſtake twice payment of ordinary annualrent for one 
term. Forbes's MS. 29th January 1714, Town of Aberdeen contra 
Martin. | 


USURITOUS ſlipulation pleaded upon, to cut dun adjudication, 
See Adjudication. 


„ 


N an action of removing, found, That the ward of the lands could — 
I not fall into the King's hands by deceaſe of Patrick Lord Sinclair, yhecherthey * 
becauſe not only was compriſing led againſt him before his deceaſe, fall by the de- 
but alſo his majeſty, upon the compriſing, had given a charter; and ** — 
altho' the Lord Sinclair died before ſaſine, yet that could not prejudge 
the compriſing and infeftment. Hope, (Ward) | 2gth November 
1615, Hamilton contra Tenants of Newburgh. __. A creditor _—_ 
compriſed lands from his debitor, and being infeft thereupon, and, af- 
ter the debitor's deceaſe, obtaining a gift of nonentry of the lands; 
the Lords ſuſtained proceſs of nonentry at his inſtance, altho the lands 
ſeemed full by his own infeftment; becauſe, that if the compriſing 
proved not good, he might clothe himſelf with the other right. Spo- 
tiſwood, (Nonentry) 2d December 1630, Lord Veſter contra T wee- 
die. -— An appriſing with a charge denudes not the vaſſal, nor hinders 
his liferent-eſcheat to fall. Stair, 28th June 1667, Douglas contra 
Liſk. — Appriſing with a charge againſt the ſuperior, does not ſtate 
the appriſer as vaſſal; and the appriſing being of ward-lands, the ward 
was found to fall by the death of the debitor, who ſtill continued in 
the property, and not by the death of the appriſer. Stair, Gosford, 
gth February 1669, Black contra French. .. A gratuitous bond gran- 
ted by a ward-vaſſal to his apparent heir, in order to lead an adjudi- 
cation, upon which the heir was infeft during his predeceſſor's life, 
was found to exclude the caſualty of ward; for ſimulation or fraud 
could not be relevant in this caſe, ſeeing the vaſſal might have direct- 
ly reſigned the lands in favours of his heir, and the King refuſes no 
man; but it was found, That ſo ſoon as the appriſing is extinct, whe- 
ther before or after the defunct's death, the ward takes effect. Stair, 
20th July 1671, Lindſay contra Maxwell. ---- A compriſer of ward- 
lands being ſatisfied before his death, tho' he never renounced, the 
Lords found, That his ſon's ward or marriage does not fall to the ſu- 
perior dy his death, but by the death of the debitor againſt whom the 
compriſing was led. Gosford, 19th December 1672, King's Advo- 
cate contra Lowes. The Lords found, That the avail of tocher or 
marriage falls due by the death of the appriſer of ward- lands, he being 
infeft on his appriſing, tho the legal be yet current; and accordingly 
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modified two years rent, not only of the appriſed lands, but of the pa- 
priſer's whole other eſtate, and decerned perſonally for it; as alſo the 
und of the appriſed lands to be poinded, but only in ſo far as the ſums 

in the appriſing would extend to, and no further, becauſe it was not 
expired, Fountainhall, 13th, Stair, 28th July 1680, King's Ad- 
vocate and Sollicitor contra Yeoman. ---- In an action of recogni- 
tion, the Lords found, That a confirmation granted by the ſuperior af- 
ter he was denuded by expired compriſings, could not defend againſt 
the recognition, Home, January 1684, Shearer contra Lord 
Salton. The Lords found recognition incurred by the reverſer's 
deeds within the legal, and that it could not fall by any deed of the a 

- priſer, who had only a real pledge for ſecurity of his money in 
appriſed or CERT lands during the currency of the legal, but did 
not fully denude the debitor till after the legal was outrun, Fountain- 
hall, Dalrymple, Forbes, 1 5th July 1707, Creditors of Edinglaſſie con- 
tra Gordon. No caſualty of ſuperiority doth fall thro' the death of 
an appriſer infeft, who, during the legal has conveyed his right by diſ- 
poſition in favours of the reverſer, recorded in the regiſter of reverſi- 

ons. Forbes, 12th February 1713, Erſkine contra Hamilton, ---- 
A ward vaſſal, againſt whom many adjudications had been led, dying, 
leaving his eldeſt ſon an infant ; in a competition betwixt the donatar 
of ward arid the adjudgers, the Lords were of opinion, That ward 
does not fall by the death of the appriſer within the legal, tho' infeft 
and in poſſeſſion; for during the legal he is conſidered in no other 
ſhape than as a creditor, and even after the legal it is in his option ei- 
ther to up his debt, or to lay hold of the lands in lieu thereof, 
and if he not chooſe to poſſeſs, he is underſtood to adhere to his 
claim as a creditor ; and it would create great confuſion were it other- 

ways; adjudgers come in par: paſſu, and as every one of them may 
be infeft during the legal, by the death of which of them ſhall the 
ward fall? Upon theſe conſiderations they found, That the ward had 
fallen by the death of the debitor. 24th July 1739, Donatar of ward 
contra Creditors of Bonhard. 


Whether by Tur ward was found to fall by the death of an improper wadſet- 
the debitor or ter infeft. Harcus, (Ward) 15th February 1688, Lord Chancellor 
P_ wad- 
ſetter contra Brown. 


— ůuãL—P . — 


—— —— — —— 


VENTRE INS PICIE NDO. 
8 14 this done. Fountainhall, zoth June 1699, Roſs contra 
Gray. 


VIOLENT PROFITS. 


la a remoy- HERE a lady liferentrix made an aſſigney to an action of re- 
ge | moving, and deceaſed after litiſconteſtation, the Lords found, 
That the defenders had thereby an emergent exception Or the 


| Virtual. 


ſummons touching the removing itſelf, but their Lordſhips decerned 
them in violent profits at the aſſigney's inſtance, from the time of the 
warning to the ſferentrix's death, Haddington, 2d June 1595, Roſs 
contra Lady Foulis. 

Acr io for double mail as violent profits, was ſuſtained in Leith, 
tho' only a burgh of barony, in reſpe& of the number and worth of 
the houſes, which otherwiſe is only allowable within royal burghs, 
Haddington, 16th November 1611, Waddel contra Buchan, 


ACT10N for violent profits was found only competent to him who la an ejed ion 


really occupied and was in poſſeſſion. Colvil, July 1582, Da- 
metſton contra Magiſtrates of Linlithgow. .—. In caſe of 4 — poſ= 
ſeſſion, the libelling of all profits that might have ariſen from goods 
paſtured on the ground, ſuch as lambs, wooll, butter, cheeſe, &c. 
was ſuſtained, tho' no ſuch goods were ſpuilzied from the purſuer, 
nor had he any on the ground. Maitland, 13th December 1 552, Ld, 
Rankeilor contra Lord Lindſay, 


In a proceſs of ſpuilzie, the Lords found, That the profits are to 
be reſtored which the purſuer might have had from the day of ſpolia- 
tion to the raiſing of the ſummons, and not to the day of pronouncing 
the decreet. four, (Spuilzte) 2 50 March 1 530, Lord Veſter con- 
tra Hay. _—. Found, That the higheſt profits may be libelled as in a 
ſpuilzie, altho' there was no violence done, but only cattle put in to 
— without liberty. Maitland, 23d July 1551, Ld. of Colding- 

ows contra Tenants of Dudiſtoun, —In an action of ſpuilzie of 
labouring goods, the Lords found, That if the purſuer have laboured 
his lands as formerly he was in ufe to do, after committing the ſpuilzie, 
he can have no action for the profits. Balfour, (Spuilzie) 17th Janu- 


ary 1563, Eliſabeth H. contra Steel. — A party having ſtopped pan- 


wood from coming to another man's falt pan, and the purſuer having 
libelled extravagantly, vig. the loſs of ſo much ſalt daily, beſide the 
coals; the Lords found the libel indeed relevant, but reſerved the mo- 
dification of the profits to themſelves. Colvil, 22d July 1580, a clerk 
in Dyfart contra Lord Sinclair, ---- In a ſpuilzie of a caldron and ſtell 
pot, the Lords allowed the browſt and expence of the purſuit in name 
of » but not the rent of the brewery as laid waſte, and the 
loſs of the purſuer's trade by the ſpuilzie, nor yet the price of brew 
looms that fell down for want of uſe, or of malt ſpoiled for want of 
— ay to brew in, Forbes, 5th February 1706, Ker contra 
unbar, 


— 
— 


. 
Virtual Aſſignation. 


A PARTY in his ſon's contract of marriage having warranted the 
lands to be free of teind, except a certain number of bolls ; this 


was found to be a virtual aſſignation to a tack of teinds in the diſpo- 


6L2 ner's 


In a ſpuilzie, 
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Virtual. 


ner's perſon, ſo as to prefer the ſon in competition with a poſterior af 
ſigney, who acquired the ſaid tack from the father for onerous cauſes ; 
tho' it was alledged, That the warrandice in the contract of marriage 


was but of the nature of a perſonal obligation, binding indeed upon 


the granter, but not equiv*lent to an abſolute right formally conſtitute. 
Durie, 2oth March 1629, Ld. of Finmouth contra Weemyſs .—. But 
in a caſe where the teind-ſheaves, payable by the reſpective heretors, 
were aſſigned by the tackſman in ſecurity and payment of a debt, this 
was only found a perſonal right, tho clad with poſſeſſion, and a poſte- 
rior aſſigney to the tack itſelf was found preferable, as being the only 
real right. Durie, 25th March 1628, Lord Blantyre contra Pariſhi- 
oners of Bothwell. | 

A Max having in his perſon a diſpoſition to a tenement, with pro- 
curatory and precept without infeftment, provided his wife to the mails 
and duties of the tenement during her life; this aſſignation to the mails 
and duties was found to imply a conveyance of the Puſband's right by 
diſpoſition ; upon which footing the reli& was preferred to a creditor 
who adjudged the tenement after the huſband's deceaſe, and charged 
the ſuperior. Fountainhall, Dalrymple, 3d January 1699, Muir 
contra Fullerton. — Aſſignation to mails and duties, © for the 
te ſent term and in time coming, ”” imports an abſolute right to the 
lands, and therefore the cedent was found liable to diſpone in a legal 
form with procuratory and precept, quia conceſſo jure conceduntur om- 
nia fine quibus explicari non poteſt. Stair, Dirleton, ad July 1667, 
Sinclair contra _— | 

A CREDITOR having, upon the back of his bond, addreſſed the 
debitor in the following terms, © I defire you may tranſact the inclo- 
* ſed bond with the bearer James Hunter in his own name; and 
having delivered the bond, but dying before a new bond was taken in 
James Hunter's name; this was found to be no habile tranſmiſſion of 
the bond, and ſo the relict was found entitled to her half thereof, in 
virtue of her contract of marriage, by which ſhe was provided to the 


half of all debts and ſums of money that ſhould belong to the huſband 


the time of his deceaſe. Bruce, 11th June 1715, Farquhar contra 
Hunters. 

LanpDs being ſold with the conſent of a creditor, whoſe right was 
preferable upon that ſubject, as well as upon the other lands that re- 
mained with the ſeller ; and the purchaſer inſiſting againſt this credi- 
tor to communicate his debt and diligence to him the purchaſer, in or- 
der to protect him againſt the diligence of other creditors, the defence 
was, That conſent in this caſe imports only a non repugnantia, and 
not a conveyance. It was admitted, that the conſent of a proprietar 
or creditor to a diſpoſition of the whole ſubject affected by his right, is 
a virtual conveyance, for he can have no intereſt to withhold his right 
after he paſſes from all claim to the ſubject; but where a part is only 
diſponed, a conſent can imply no more than a non repugnantia, ſeeing 
it is of uſe to him to reſerve his right guoad the ſubject not diſponed. 
Found, That the conſent in this caſe imports no more than a nor re- 


pugnantia. 11th December 1739, Mr. George Buchan contra Sir 


William Cockburn. 
Virtual 


Virtual. 


Virtual Confirmation. 


Our having appriſed an infeftment which was null for want of 
confirmation, and being publickly infeft upon his appriſing, the char- 
ter of appriſing, which paſſes of courſe, was not found equivalent to 
a confirmation of the original infeftment. Stair, Gilmour, 16th Ja- 
nuary 1663, Tenants of Kilchattan contra Lady Kilchattan. The 
like, Stair, gth December 1668, Earl of Argyle contra Stirling. 


Virtual Diſcharge. 


A DECREET-ARBITRAL ordaining to diſcharge, is equivalent to 
a diſcharge etiam guoad the aſſigney. Hope, (Arbitration) roth De- 
cember 1623, Lord Elphingſton contra Ord. — A bond to diſcharge 
a reverſion, was found equivalent to a diſcharge, in prejudice of a third 
party. Hope, (Wadſet) 25th November 1626, Turnbull contra Scot. 
A bond was found diſcharged by acceptance of a poſterior ſecu- 


rity in ſatisfaction thereof. Durie, 6th December 1632, Chiſholm 
contra Gordon. 


Virtual Precept of Clare conſtat. 


An apparent heir of a vaſſal, inſtead of taking a precept of clare 


conſtat, and infefting himſelf thereupon, did directly reſign in the ſu- 
perior's hand, who — charter to him as heir to his predeceſſor, 
upon which charter he was infeft; this was found ſufficient ; for tho 
the inſtrument of reſignation was ineffectual, yet the charter follow- 
ing thereupon to the reſigner qua heir, was virtually a precept of clare 
conſtat, & utile per inutile non vitiatur. Stair, 2oth January. 1666, 
Ld. Renton contra Feuars of Coldingham. — But a father having in- 
feft his ſon baſe, and after the ſon's deceaſe having directly diſponed 
the ſame lands to his grandſon apparent heir therein ; this was found 
not equivalent to a precept of c/are, to carry the right that was in the 


ſon's perſon. Home, 26th Jan 1726, Marquis of Clydeſdale con- 
tra Earl of Dundonald, * 4 y | 


Virtual Procuratory. 


A Pax getting a diſpoſition» from one who was only apparent 
heir, and the writ wanting a procuratory to infeft him, whereu 
the party applying to the bailie of the burgh to cognoſce his author 


heir, and then infeft them both, and he refuſing, and being inſtru- 


mented thereon, the party alledging, that the general clauſe, © To do 
* all that was neceſſary in the premiſſes, &c. ” ſupplied the procurato- 
ry; but another thereafter preſenting to that bailie a diſpoſition to the 
ſame ſubject, and containing a procuratory, whereupon the bailie actually 
infeft him: The Lords, in a competition betwixt them, preferred the 
poſterior diſpoſition, becauſe it had the procuratory, which the other 


wanted, otherwiſe the requiring the bailie would have been equivalent 
Vox. II. 6 | to 
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Vis & metas. 


to an infeftment, had it not been for the want of that ſtep in the pro- 
greſs. Fountainhall, 16th July 1708, Williamſon contra Thomſon, 


Virtual Subſtitution. 


Ax declaration of a defunct's intention is ſufficient to eſtabliſh a 
ſubſtitution in a tailzie, to have, at leaſt, the force of a fide: commiſi. 
ſo as to oblige the heirs at law to make the ſubſtitution effectual, by 
granting a direct conveyance. Home, . 13th July 1722, Kennedy 
contra Arburthnot. 


Virtual Tack. 


In a proceſs of removing at the inſtance of a ſingular ſucceſſor, the 
tenant excepted upon the former proprietar's holograph rental book, 
wherein he was inſerted as rentalled during his life, and offered to prove, 
that, by the cuſtom of the barony, this was underſtood to be equiva- 
lent to a formal rental ; the defence was repelled, for tho' this might 
bind the maſter, it was no obligation upon the tenant to continue in 
his farm for life; and ſo, not being a right, could not be good a- 
1 ſingular ſucceſſors. Durie, Hope, (Rental) 5th July 1625, 

. * contra Tenants. 

A WaADpsET being only perſonal by contract, and without charter 
and ſaſine, and bearing a clauſe, © t it ſhould not be lawful for 
“the heretor to redeem, till ſo many years elapſed ; ” yet this was 
not found to be of the nature of a tack, and fo not found ſufficient to 


defend againſt a compriſer, or any other ſingular ſucceſſor. Durie, 2 
November 1628, Hill contra Wright, * 22 


OBLIG ATION to grant a tack, if a virtual tack? See Obli- 
gation, 
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VIS METUS. 


In deeds eli- A WIFE conſenting to the alienation of her liferent-lands, altho' 


woman veſti- 


ſhe do not judicially ratify, yet the Lords found, That ſhe can- 

not reduce ſuper reverentia maritali, unleſs ſhe libel verum & juſtum 
metum. Haddington, 16th June 1613, Hepburn contra Naſmith. 
Harcus, (Stante Matrimonio) December 1683, Mariſhall contra 
Ferguſſon, Fountainhall, 16th July 1696, Leiſhman contra Nicols. 
Fountainhall, Forbes, 28th June 1706, Hay contra Cuming. —Nei- 
ther was reverentia maritalis, joined with luctus & mæror found re- 
levant, the deed having been granted by the wife, while her huſband 
was upon death-bed. Gosford, 1oth, Stair, 24th January 1674, Mur- 
ray contre Jaffrey. _— One being bound in his ſon's contract of marri- 
age to provide the wife in a jointure, her diſcharge of the ſame was not 
ſuſtained, being preſumed done ob reverentiam maritalem, Durie, 
gth January 162g, Mariſhall contra Mariſhall. — A wife, who was 
conjun& fiar, having conſented to a wadſet of the lands - b = 
» 


1 
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huſband ; and, after his deceaſe, having raiſed reduction ex capite me- 
tus, and libelling beating, expelling the houſe, &c. the fame was 
found relevant and ſuſtained, it being ſpecrfice libelled, as was found 
requiſite, that ſhe ſuffered the above maltreatments for refuſing her 
conſent to the alienation ; and this, tho' at the time of her ſubſcription 
ſhe ſhewed no 7, gun and the onerous purchaſer was neither par- 
taker of the violence nor knew thereof, Durie, 27th June 1632, 
Caſſie contra Fleeming.— A wife who was proprietrix of ſome ſhops 
in a burgh, having diſponed the fame with her huſband's conſent 24 
years ago; and now having raiſed reduction thereof, as granted 0b me- 
tum of Ter huſband, ſhe never having ratified, and it appearing by 
the witneſſes who deponed, that ſhe ſeemed backward to ſubſcribe ; 0 
and that the huſband frowned upon her, and kept her ſeven hours in a 
tavern before ſhe did it, and pulled her by the coats, Cc. the Lords all 
agreed, That much leſs force would repone a woman againſt a deed 
than a man ; but then they thought, That the qualifications of force 
were not ſufficient, eſpecially where the action was brought 
at ſuch a diſtance of time; and therefore aſſoilzied. Fountainhall, 
2gth June 1708, Johnſton contra Napier. — A reduction at a wo- 
man's inſtance who had conſented to an alienation made by her huſ- 
band of her liferent-lands, and which ſhe had revoked after her huſ- 
band's deceaſe, was ſuſtained ſuper capite metus reverentialis, notwith- 
ſtanding ſhe had ratified the infeftment by her oath given in judgment, 
Haddington, 17th June 1612, contra , — A renounci- 
ation by a wife of her conjunct- fee- lands, judicially ratified in terms of 
the act parl. 1481, Cap. 83. found not reducible ex capite metus, tho! it 
was pleaded that the ratification was alſo extorted per eandem vim & 
metum, Durie, 8th July 1642, Grant contra . 
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A DiscHARGE of an obligation granted by a man in priſon or cap- In deeds eli. 
tivity, was found null by exception. Balfour, (Obligation) 4th July ed from one 
1555, Craig contra Mowat. — That which is given by a perſon in 1avfful dil.“ 
ward, to him at whoſe inſtance he is impriſoned, is preſumed to be gi- gence, 
ven metus cauſa; and therefore it may be repeted. Colvil, April 
1586, Love contra Downie. -— A bond granted by one in priſon to 
the perſon upon whoſe diligence he was impriſoned, will not be ſuſtain- 
ed, except in ſo far as the onerous cauſe can be inſtructed; unleſs it ap- 
pear that the creditor gave an abatement, and that the bond was truly 
granted upon a tranſaction; in which caſe the bond will be ſuſtained in 
totum, the tranſaction inferring a preſumption, that the thing was done 
freely, without coaction. Stair, 18th February 1680, Burnet contra 
Ewen. a 


— 
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A PtRs0N being taken and detained in privato carcere for ſome tn deeds eli- 
time, and thereafter upon a caption detained priſoner, and in that con- ns in priva- 
dition tranſported to divers places in the night time, and threatned with” 
long impriſonment, and in end being thereby prevailed upon to diſ- 
pone ſome lands ; the Lords found the libel <F ualifications of force 
relevant : And there being a defence proponed, That there was no 
damnum, the . an antecedent minute being obliged to diſpone 
the lands; 4 repelled the ſame, and would not allow that 
point of fact to be tried. Dirleton, Stair, 10th January 1677, Stew- 
art contra Whiteford, — A man being treacherouſly taken by ſor- 
6M 2 ners 
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ners and out-laws, and kept in cloſe captivity, under fear of his life 

every hour, tranſacting with one of them, to give him bond for a ſum, 

and promiſing the ſame upon oath, he always procuring his eſcape ; 
which being accordingly performed with the hazard of the ſorner's life 

who alſo made his own eſcape with him ; and the party within a few 

days thereafter giving him his bond for the ſum promiſed, and after- 
wards paying part thereof, and renewing the bond for the balance: U 
on a 95 given him on the new bond, and a ſuſpenſion upon the 
reaſon of vis & metus, and the turprs cauſa of the — the reaſon 
was repelled, and the bond ſuſtained, becauſe the charger had hazard- 
ed his own life in helping to ſet the ſuſpender at liberty, and fled away 
with him, Durie, 12th February 1642, Grant contra Leſlie. 


Deed grant== A DEBITOR; being apprehended by caption, gave bond of corrobo- 
CE 2 ration of the debt, obliging himſelf never to ſuſpend the ſame, this 
a formal cap- not being #njuſtus metus, the bond of corroboration was found valid; 
Conse, and therefore the debitor ſuſpending upon compenſation, it was not 
tion, or fur- ſuſtained, tho' the compenſation was otherwiſe unqueſtionably rele- 
8 vant. Stair, 28th June 1672, Murray contra Spalding. — A ſimilar 
ot rhe debt. caſe. Stair, ad December 1675, Thomſon contra Moubray. Up- 

on a decreet recovered by a miniſter againſt his heretors, for a certain 
ſum paid out by him for repairing the manſe ; one of the heretors be- 
ing taken with caption, gave bond for L. 80 Scots, as his proporti- 
on. In a ſuſpenſion upon this reaſon, That he was over-rated, and 
that his proportion, according to the valuation of the pariſh, would 
not exceed a third part of that ſum; the Lords found the letters 
orderly proceeded, becauſe the caption was a lawful diligence, and 
ranting the bond was a tranſaction. Stair, 22d January 1667, 
air contra Stewart. A bond granted in corroboration of a de- 
creet in abſence, when the party was under caption upon that de- 
creet, was found no homologation of the debt, in caſe the bond was 
for the whole ſum contained in the decreet ; otherwiſe, if he got an a- 
batement. Stair, 3d July 1668, Rue contra Houſton, — The like. 
Harcus, ( Homologation) June 1688, Whiteford of Blairquhan con- 
tra Murie. — A decreet upon the paſſive titles having been taken out 
againſt a minor indefenſus, and after majority he having been taken 
with caption for payment of the debt, and having granted a bond of 
corroboration ; in a ſuſpenſion of the ſame it was objected, That tho' the 
debt might be juſt, the ſuſpender was not liable upon the paſſive titles; 
the decreet was in abſence, and the bond of corroboration was granted 
without abatement, and muſt be preſumed extorted metu carceris. It 
was anſwered, The preſumption muſt rather ly, that the ſuſpender 
granted the bond of corroboration, being conſcious that he was liable 
upon the paſſive titles, when he had ſo eaſy remedy againſt the diligence, 
by a ſuſpenſion of the decreet in abſence, before the caption was put 
in execution, or by a liberation afterwards. The Lords found the letters 
orderly proceeded, and that metus carceris, by a legal execution, which 
could have been prevented, was no juſtus metus. Dalrymple, zd, 
Fountainhall, th December 1698, Ker contra Edgar. —. The like: 

2%, Where Fountainhall, gth December 1698, Rutherford contra Murray. 
bs. pe oc ha A TENANT being under caption for his rent, the Lords found, That 
nor relative to Whatever was done in relation to the grounds of the caption, could 


de debt in che not be ſaid to be done ex vi & metu ; yet that the following extrin- 
caption, ch Re” =p SRO he ſick 
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ſick deeds, elicited from the poor tenant, viz. a diſpoſition of his 
whole moveables for ſecurity of the rent for the years to come, and 
an obligement to find a cautioner; were null, as being vi & metu ex- 
torted while he was under caption. Falconer, 2gth November 1681; 
Home, March 1682, Heriot contra Bird. ---A party under caption, 
and at the tolbooth door, having granted a bondof corroboration, and like- 
wiſe adiſcharge of a decreet he had againſt ſome of the charger's tenants ; 
the Lords, in a ſuſpenſion, found, That whatever ſecurity he gave for the 
debt contained in the caption on which he was taken, the ſame could never 
be quarrelled ex capite vis & metus, as being legally done; but to extort a 
diſ of an extraneous debt without an onerous cauſe, they found it 
utterly unwarrantable, and reducible 0b vim & metum: Further, as 
to the diſcharge, the charger having offered to give it back, they found 
that the doing ſo was not. ſufficient, unleſs he alſo procured a conſent 
from the tenants, and if not, then ordained the ſum in the dif 

to be deducted off the bond charged on. Fountainhall, 18th Decem- 
ber 1708, Niſbet contra Stewart, 


A CareTton having been irregularly put in execution, after the Deed grant- 
debt was ſuſpended, and the debitor, in virtue thereof, being dragged <\ where the 
out of his houſe by an armed force, and carried to a remote place, a — * 
bond of cautionry granted in theſe circumſtances by the debitor's ſons, cured. 
to fave, for ought they knew, their father's life, was found null. Stair, 

Gosford, 8th December 1671, M*Intoſh contra Spalding. — A ſhe- 
riff-depute having fined an heretor for divers abſences from head-courts, 
and having ſummarily poinded the tenants for the amerciament, the 
Lords thought that this procedure was 12 being without a 
previous decreet of poinding; and without deciding whether theſe 
unlaws were debita fundi, they found the poinding illegal, and 
the bond granted to ſtop it, null, and reponed the maſter and tenants 


to their defences, Fountainhall, 18th July 1700, Dundaſs contra 
Hardie, 


Tur Lords reduced a reſignation ad remanentiam of an Earldom, | Ocher dug 
only becauſe, upon the Earl's refuſal to reſign, the King had com- feng and fear. 
manded him to priſon at a good diſtance from his dwelling. Sinclair, 
12th April 1543, Earl Morton contra Ld. Lochleven. — The excep- 
tion of metus was ſuſtained upon no ſtronger qualification than boiſte- 
rous words, the power of the party and other circumſtances juſtly 
moving the defender to yield for eviting preſent danger. Haddington, 
21ſt February 1606, Vinfra contra Earl Orkney. In a reduction of 
a diſpoſition of lands upon the head of concuſſion, the Lords ſuſtained 
the {llowin g condeſcendance as relevant, That the defender was then a 
Lord of ſeſſion, and otherwiſe known to have been in great power; that 
he had raiſed an improbation of the purſuer's rights, and when pro- 
duction was made, that he had taken up the papers, and refuſed to re- 
turn them; that he had entred to the poſſeſſion even before he got the 
diſpoſition ; and laſtly, that it was /z/io ultra duplum, Our author 
adds, That the Lords had in view to diſcourage great men from op- 
pteſſing their poor neighbours. Fountainhall, 22d February 1688, 

Gray contra Earl Lauderdale, 
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Proper and 
im proper. 


Wadſetter's 


\ iv being diſponed for ſecurity of a ſum definite, © declaring 
* the ſame redeemable upon payment of the principal and annu- 
* alrents that ſhould be reſting.” This was found an improper wad- 
ſet, becauſe here there was no antichreſis, that is, the rents were not 
to go in place of annualrent, but the wadſetter bound to accompt for 
his intromiſſions. Dirleton, 8th December 1666, Urquhart contra 
Cheyne. In a bond for borrowed money, there being a clauſe wad- 
ſetting certain lands, to be poſſeſſed by the creditor for the annual- 
« rent of the ſum, ſo long as the ſum ſhould remain unpaid :” This 
was found a proper wadſet, and conſequently that the wadſetter had 
no claim for annualrent, tho' the yearly profits of the land fell ſhort 
thereof, Dirleton, 17th June 1675, ord contra Ker, | 


* 


A WADSETTER cannot ſet tacks to endure longer than his own 


power of ſet- right. Maitland, 25th February 1567, Home contra Kennedy, 


ting tacks, 


Offer of ſe- IT being provided by act 624, parl. 1661, © That if the debitor 
curity for the « ſhall give ſufficient ſecurity to the wadſetter for payment of his 


annualrent 
the wadſet 
fum, 


* annualrent, the wadſetter ſhall quit his poſſeſſion, or if he retain the 
% ſame, that he muſt accompt for the profits; and, in terms of 
this clauſe, ſecurity being offered, the wadſetter, who continued to 
poſſeſs, was found liable to accompt from the time the offer was 
made, tho' the proceſs for payment of the ſuperplus rents, over and 
above the current annualrent, was not raiſed for ſeveral years thefeaf- 

ter. Gosford, 16th June 1671, Lord Lovat contra Lord M Donald. 
— But wadſetters are not accomptable for any profits that ariſe before 
the date of the offer. ' Stair, 21ſt February 1666, Lord Borthwick 
contra Wadſetters. Stair, eodem die, Ogilvie contra — In or- 
der to reſtrict the rents of the wadſet to the annualrent, ſecurity needs 
only be offered for the annualrent, the infeftment being a ſufficient ſe- 
curity for the ſors. Harcus, (Wadſef) March 1683, Earl Ma- 
riſchall contra Wadſetters. But it was not found ſufficient that cau- 
tion was offered in general, ſeeing a bond was not offered with a cau- 
tioner, nor indeed any particular cautioner condeſcended on at all. 
Fountainhall, 18th July 1694, Ramſay contra Clapperton. In the 
above act towards the cloſe, it is provided, That wadſetters, who are 
« in the natural poſſeſſion, ſha not be bound to remove even after 
« ſecurity is offered, until they be alſo warned, in ordinary form, 40 
* days before Whitſunday.” Upon the footing of this clauſe, a wad- 
ſetter in the natural poſſeſſion, was aſſoilzied from compting, who was 
not warned after the offer of ſecurity was made to him. Stair, 2oth 
February 1679, Bruce contra Bogie. In the like caſe, the Lords conſi- 
dered that there were two'caſes preſuppoſed in this clauſe, one, where 
the wadſetter, willing to yield poſſeſſion, accepts of the offer of ſecu- 
rity ; "there his acceptance puts him upon the footing of a tenant, to re- 
move whom warning is neceſſary: The other caſe is, where the wad- 
ſetter refuſes the offer, chooſing rather to continue in poſſeſſion ; here 
warning would be to no purpoſe : And therefore they found a wadſet- 
ter, who, by refuſing the offer of ſecurity, declared his intention of re- 
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taining poſſeſſion, liable to accompt, tho' he was not warned. For- 
bes, br Fountainhall, 26th December 1710, Earl Leven contra Mo- 

riſon. — During the dependence of a compt and reckoning upon a 
wadſetter's intromiſſion, who continued in poſſeſſion after the offer of 
ſecurity, the reverſer, apprehenſive that he was overpaid, infiſted that 

the wadſetter being oberatus, he ought either to give ſecurity for the N 
ſum that ſhould be decerned againſt him in the event of the com ee 
and reckoning, or cede poſſeſſion and take ſecurity for what ſhould 

be decerned in his favours ; the Lords refuſed to oblige him to do ei- 

ther, for they conſidered that this was a correctory law, and could not 

be extended. Fountainhall, 22d January 1697, Earl Mariſchall con- 

ira Cargill. ö , 1 * | 


Al THo' when a man alienates lands to be holden of himſelf, he Form of te- 
needs no new ſaſine after redemption, becauſe he remains in the radi- "v*iting che 
cal right; yet if the alienated lands be holden of the reverſer's ſupe- redempricn. 
rior, the Lords found, That he muſt be again infeft upon redemption, 
except the ſame be taken holden of the ſuperior by compriſing ;. be- 
cauſe in that caſe the proprietar redeeming within ſeven years, needs no 
new ſaſine, the law preſuming him to have remained ſtill ſeaſed when 
he redeems within the legal. Maitland, 1oth February 1569, Max- 
ton contra Maxton. — In a declarator upon an order of redemption , 
the wadſetter's ne heir appeared, and craved the ſum conſigned 
to be delivered to him, alledging the declarator to be a ſufficient ſecu- 
rity to the redeemer without renounciation or reſignation of the wad - 
ſetter ; the lands were found in this caſe to be redeemed, but the mo- 
ney was ordained not to be given up till the apparent heir ſhould infeft 
himſelf as heir to his father, and reſign ; for the Lords thought the 
redeemer ought to be put to no hazard of repetition, Stair, 10th Ja- 
nuary 1665, Campbell contra Bryſon. — 1 


EIK to the reverſion. Fee Perſonal and Real. 

USURIOUS fiipulation in wadſets, See Jury. 

TAC K commencing after expiry of the wadſet for a leſs duty. Ser 
Uſury. 

ORDER of redemption. See Redemption. 

APPARENT heir uſing requifition, and ſerving thereafter. See 
Quod ab initio vitioſum. | 

WADSETTER mu refign upon 
in the contract. See Implied Obligation. 

WHEN the wadſet is hoſed, and the wadſet ſum becomes moves 
able, See Right in Security, 


IMPROPER wadſet extinguiſhed by intromi requires not 
declarator, See 8 cited © 
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redemption, tho not expreſſed 
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W A 2» 
wand bil- A CHARTER, bearing, Reddendo ſervitia debita & conſueta, 
ing uager- was found to import ſervice of ward and relief; but where it 
ho — bore, Ad formam & tenorem antique charte, there the original char- 
ae expreſ- ter was found to be the rule. our, ( Holding) 6th February 160g, 


Voluntary 


the King contra Hay. Lands 


paying ſex denarios argenti nomine 
canæ, were interpreted to be holden ward. Haddington, Fe- 
bruary 1610, contra b A clauſe of reddendo in 
a vaſlal's charter being thus conceived, Reddendo ſedecim nummos ad duos 
anni terminos feſto, viz. Pentecoſtes & ſancti Martini, una cum ſervi- 
tits in curiis noftris & alibi debitis & conſuetis; the Lords found the 


holding to be ward. Hope, (Feus) Haddington, 11th November 


1614, contra .— In an action for the double 
avail of a 3 the Lords found an infeftment conceived thus, 
Solvendb octo ſolidos ſterelingos tantum pro omni alio onere, warda, rele- 
vio, Sc. relevant to infer a tax- ward, altho' it made mention of no kind 
of holding. Hope, (Feus) 27th June 1616, Earl of Angus contra 
Ld. Billy. A holding was found to be ward, tho' beſides ſervitia 
debita & conſueta, it expreſſed a ſum of money. Fountainhall, 14th 
January 1696, Ld. of Carnwath contra Creditors of Nicolſon, 


Tun nd cannot be poinded by an annualrenter during the ward. 


grou 
— 2 Durie, Auchinleck, (Vard) 21ſt March 1629, Weemyſs contra Ld. 


ward 


Terce. 


Ra ſin 
aga 


e ward, 


Kincraigie. A ſervitude of thirlage conſtituted by a vaſſal, was not 
found to prejudge the ſuperior in poſſeſſion of the lands by his caſualty 
of ward. Stair, 11th December 1666, Earl Caſſils contra Tenants of 
Dalmorton. | 
Tacks ſleep during the ward, but then the tackſman is intitled to 
have the time he loſes by the ward made up to him afterwards. Mait- 
land,' 6th December 1570, Cuningham contra Crawford, Hadding- 
ton, 4th July 1611, Ld. Culter contra In an action for 
mails and duties at the inſtance of a donatar to a ward againſt a tenant, 
found, That a tack in the defender's perſon clothed with poſſeſſion, 
was ſufficient to exclude the purſuer for any greater duty than what was 
contained in his tack, for all years preceeding the date of the ſummons 
the defender never having been inferrupted before. Durie, Spotiſwood, 


(Mord) 13th March 1627, Ld. Ley contra Ld. Bar. 


Courteſy ex- 
cludes ward. 


THe lands of a minor, ſon of an heireſs, cannot fall in ward du- 
ring his father's courteſy. Balfour, (Ward) penult. February 1553, 
George Gorthie contra Lord Methven, 


TxzRcE excludes the caſualty of ward. Sinclair, ad March 1541, 
Gourly contra Spence. Colvil, 17th December 1577, Ld. Glen- 


bervie contra 

Found, That an appriſer infeft, tho' the ward falls not by his 
death but by the death of the debitor, will yet exclude the ſuperior, 
and be preferable to the dopatar of ward, juſt as much as an infeftment 
of annualrent co y the ſuperior, becauſe tho' infeftment be 


given 
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Warrandice. 


$13 


given by the ſuperior in obedience only, yet it is in obedience to the 
law ; and a ſtrong argument was drawn from analogy of the a&, al- 
lowing ward-lands to be ſet in feu, which feus by conſtant practice 
are held to be againſt the ward, ſo that the donatar can draw 


nothing but the feu-duties. 24th July 1739, Donatar of ward contra 
Creditors of Bonhard, 


A LI1FERENT infeftment granted to a wife to be holden of the A liferene 
ſuperior, and confirmed by him, excludes the ward, becauſe the lands infefrmene 
are full; which was found competent to be pleaded by the ſubvaſſals N 
againſt the liferentrix herſelf, who had a gift of the ward from the ſu- 


perior. Durie, = July 1629, Lady Cathcart contra Tenants. Had- 
dington, 25th July 1623, Hay contra Cuningham. | 


WARDATAR of old had the keeping of the pupil. See Tutor 
and Pupil. 


WARD in what caſes excluded by the ſuperior's confirmation. See 
Confirmation. 


WHEN the ward is excluded by terce, courteſy, &c. can this be 
proponed by third parties? See Jus tertii. 


. * 
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WAR R AN DI CE. 


A CLAUSE of warrandice, “ againſt all deadly as law will, Abſolute 
contained in an aſſignation of a bond, was found not to extend —— T 
to the ſolvency of the debitor. Stair, 16th June 1664, Hay contra real and perſo- 
Nicolſon, — A clauſe of abſolute warrandice contained in an aſſigna- nal debts. 
tion to a bond, warranting the right to be good, valid and effectual 
e at all hands, does not import that the debitor was ſolvent the time 
of the aſſignation, but only that the debt is good in law, and above all 
exception. Stair, Gosford, 24th November 1671, Barclay of Pearſton 
contra Liddel. — The like, where the aſſignation not only bore ab- 
ſolute warrandice, but alſo that the ſums aſſigned ſhould be « 
valid and effectual, becauſe in general the ſolvency of the debitor 
1s never underſtood warranted, and therefore muſt be expreſſed. Stair, 
12th December 1671, inter eoſdem. — The caſe is a little different as 
to real debts, in diſponing of which the land is underſtood to be the 
principal if not the only debitor; and to fay the land is not /ocuples, 
is in other words to ſay, that the debt will be excluded by preferable 
rights, which comes out the ſame, as if the debt were not at all a bur- 
den upon the land; and therefore the Lords found a clauſe of abſo- 
lute warrandice in the conveyance of an infeftment of annualrent, 
does import that the ſame ſhall be effectual againſt the land. Dirle- 
ton, gth February 1675, Burd contra Reid. — In a purſuit for the 
price of an appriſing, which, with its grounds, was diſponed with 
abſolute warrandice, the defender objected, That the appriſing was 
not a profitable right, the worth of the lands appriſed being exhauſted 
Vor, II, --:40 by 
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Warrandice. 


by preferable rights and diligences; the Lords ſuſtained the defence, 


Abſolute 
warrandice in 


Vevance of came to be diſtreſſed by a bond of thirlage granted by the ſeller's au- 
rights of becher, aſtricting the lands to the mill of the barony; which was found 


pert y. 


notourly known, and an inconſiderable burden, in that part of the 


Warrandice WARRANDICE from the cedent's fact and deed ſecures not from 
from fact and falſhood, to which the cedent was not acceſſory; the aſſigney muſt run 


deed, 


and affoilzied. Harcus, (Warrandice) March 1683, Fife con- 
tra White. But thereafter it appearing from the aſſignation produ- 
ced, that the bond was principally aſſigned, and the appriſing only in 
conſequence, that the appriſed lands were not at all ditponed: and that 
the clauſe of warrandice did not warrant the appriſing in ſpecial, but 
only the aſſignation in general; the Lords found in this ſpecial caſe, 
That the warrandice did import only debitum ſubeſſe, becauſe here the 
perſonal bond has been principally in view of parties. Harcus, 
ibid. November 1683, inter eoſdem. ---- Formerly it had been 
found, That abſolute warrandice in the conveyance of an appriſing did 
only import the formality of the diligence, and reality of the debt. 
Dirleton, roth November 1666, Bowie contra Hamilton, 


ABSOLUTE warrandice was not found incurred, tho' the lands 


in this circumſtantiate caſe, becauſe the thirlage was but light, and 
that it was obvious to the buyer to know or enquire whether the land, 
being part of a barony, was thirled to the mill or not ; but the Lords 
did not determine that no thirlage could infer warrandice. Stair, 
Dirleton, Gosford, 2 1ſt June 1672, Sandilands contra Earl of Had- 
dington. ---- One who had diſponed lands being quarrelled upon an al- 
ledged eviction, vi. a ſervitude of caſting peats granted by his authors, 
anno 1625, the Lords aſſoilzied, in reſpect the ſervitude was old and 


country where moſſes are frequent. Harcus, (Warrandice) Home, 
March 1682, Paton contra Gordon. Found, That church- 

lands being diſponed with abſolute warrandice, the diſponer is bound 
to warrant from the deſignation of a glebe, tho” it was alledged, That 
ex natura rei, and not ex defectu juris, the glebe was evicted. Gil- 
mour, July 1663, Elphingſton contra Lord Blantyre. Dirle- 
ton, 15th July 1667, Watſon contra Law. Falconer, 2oth February 
1683, Bonnar contra Lyon. — The contrary. Stair, 1ſt July 1676, 
Ld. Auchintuil contra Ld. Innes. — Abſolute warrandice in an aflig- 
nation to a tack of teinds, does not make the diſponer liable for a ſu- 
enient burden of augmentation of ſtipend to he miniſter, becauſe 
Bend is a natural burden upon teinds. Harcus, (Teinds) 6th Janu- 
ary 1682, Lumiſden contra Gordon. — The warrandice of a tack of 
a houſe, importing, That there ſhould be no eviction, nor pretender 
to the property or poſſeſſion to diſturb or diſpoſſeſs the tenant ; the 
Lords found, That this did not extend to a mere accident of a neigh- 
bour's building, which tho' it incumbred the entry to the houſe, yet 
did not totally obſtruct it. Fountainhall, 23d June 1680, Peirs con- 
tra Black. 


all hazards, except from the cedent's fact and deed. Stair, 14th De- 
cember 1678, Dick contra Blairs. — In a minute of fale, the ſeller 
having bound himſelf that neither he nor his heirs had done or ſhould 
do any deed prejudicial thereto; and the eldeſt ſon, long before the 
minute, (in which he was not a party) having diſponed to a third 


party 
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party a preferable right he had to the ſubject, whereby the lands came 
to be evicted; in a purſuit againſt the ſon upon the paſſive titles to 
make good his father's warrandice, the Lords found the warrandice 
incurred. Durie, gth July 1630, Hay contra Ld. Philorth.— A 
charter of appriſing being granted by a ſubject ſuperior, with warran- 
dice from his fact and deed, a clauſe 8 in charters when grant- 
ed merely in obedience to the law ; and the ſuperior's heir afterwards 
challenging the appriſing, upon this footing, that the debitor was not 
proprietar of the lands, but that the lands belonged to the ſuperior 
who granted the charter, property as well as ſuperiority ; the Forde 
found the clauſe of warrandice behoved to have this effect, that the 
ſuperior or his heir could not quarrel the appriſing. Forbes, 6th Ja- 
nuary 1710, Glendinning contra Irvine, — N from fact and 
deed entitles the purchaſer to ſeek relief of the publick burdens due 
out of the land before the date of his right, tho', properly ſpeaking, 
not ariſing from the fact or deed of the diſponer, but from his omiſ- 
fion only. Gosford, 25th June 1669, Haliburton contra Hunter. 

WARRANDICE from fact and deed adjected to a diſpoſition mor- 
tis cauſa, of all debts and ſums of money, does not free the diſponee 
from being liable to the defunct's debts ; for a diſpoſition of an uni- 
verſitas muſt paſs cum ſuo onere, and the warrandice is only meant 
to guard againſt future gratuitous alterations. 19th February 1735, 
Peacock contra Forbes. — A father diſponed his eſtate to his eldeſt 
ſon, reſerving a power, * to burden it with a certain ſum for proviſion 
* to his bairns and other lawful affairs,” with a clauſe of warran- 
dice from his own fact and deed allenarly : Notwithſtanding of this 
clauſe of warrandice, it was found, That this faculty was not exhau- 
ſted by the father's anterior debts, but that both were burdens upon 
the ſon ; it being pleaded that ſuch clauſes of warrandice contained 
in gratuitous diſpoſitions, where nothing is intended but to give the 
right talis qualis, are not underſtood to guard againſt prior debts, eſpe- 
cially in this caſe, where the father reſerved only a liferent of part of 
the lands, no more than ſufficient for an aliment. Stair, 11th Decem- 
ber 1679, Creditors of Mouſewall contra the Children. 


A Wirr having infeftment in certain lands for her jointure, to the warrandice 
extent of a particular ſum, with infeftment of warrandice upon other tbatlandsſhall 
lands, in caſe the ſaid firſt lands ſhould be found leſs worth than the nets 
ſum of the jointure, has no right of recourſe to the warrandice lands 
againſt a ſingular ſucceſſor, where it can be proved that the princi 
lands were, for ten years before, and many years after the wife's in- 
feftment, worth the ſum of the jointure ; for it will be preſumed, 
that any decay of rents in ſuch caſe is owing to the widow's miſgo- 
vernment, or to ſome common calamity by the badneſs of ſeaſons, a- 
gainſt which no warrandice takes place, Puric, ioth March 1636, 

Lady Dunnipace contra Lauriſtoun. 


No warrandice being expreſſed in a contract of alienation of- lands, Iaplied 
was found to import abſolute warrandice, Colvil, May 1 583, warrandice. 
Ld. Kinfauns contra Ld. Craigie. By a minute of ſale one became 
bound to give a valid and ample diſpoſition of an adjudication in his 
perſon, and the other to pay a certain ſum for the fame : The pur- 
chaſer raiſed a reduction of this minute, alledging that the adjudication 
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was informal and null. The Lords found the ſeller not obliged to 
warrant the formality of the adjudication, Fountainhall, 23d Decem- 
ber 1698, Bothwell of Glencorſe contra Preſtons. — An aſſignation 
— granted to a decreet, bearing for onerous cauſes, but wanting a 
clauſe of warrandice, the Lords found that this could not be interpre- 
ted to imply abſolute warrandice, but only from fact and deed, which 
is the common and natural warrandice inſerted in aſſignations to debts 
and decreets; for the brocard, That where no warrandice is expreſſed, 
abſolute warrandice muſt be underſtood, can only be applied according 
to the nature of the right, that is, if it be a ſale of lands for adequate 
onerous cauſes, then it holds, but not in aſſignations to perſonal rights. 
And here it being further objected, That even ſuch a warrandice ſhould, 
at leaſt, import that debitum ſubeſt, whereas here there was no debt 
at all, the debitor on his being reponed to his oath, deponing negative; 
yet this was not regarded, becauſe, at — the aſſignation, there was 
a decreet ſtanding, tho' afterwards annulled, & ſententia judicis pro 
viritate habetur, till it be reduced and taken away. Fountainhall, 4th 
March 1707, Riddel contra White. Warrandice from fact and 
deed is implied even where the aſſignation is a pure donation. Hope, 
(Warrandice) gth January 1621, contra — An aſſigna- 
tion made to all right and title the cedent has to teinds containing no 
warrandice, tho' it be for onerous cauſes, will not oblige the cedent to 
warrant a null tack made to him of the ſaid teinds, the ſaid tack not 


being made mention of in the aſſignation. Haddington, Hope, (War- 


ranaice) 13th February 1612, Lord Sanquhar contra Tutor. 
FounD, That ward, relief, and nonentry, are not underſtood to be 


againſt the ca- comprehended under general warrandice, but muſt be ſpecially expreſ- 
ualties of ſu- ſed, becauſe theſe caſualties belong to the ſuperior by the law of the 


periority, 


land, from which no man is exempted, and ought to be ſo known 
by all the lieges ; and therefore ſibi imputet emptor, who took not care 
to have the warrandice ſpecial. Balfour, (Warrandice) 28th Ma 
1549, Ld. Dencinan contra Stewart. A wadſetter of ward-lan 
having deceaſed, and his heir having procured the gift of his own ward ; 
the Lords found the reverſer was not liable to warrant againſt this ca- 
ſualty, not even ſo much as to refound the compoſition paid for the gift. 
Harcus, (Ward and Marriage) February 1687, Agnew contra 
Agnew. — A ſuperior being bound to warrant his vaſſal againſt wards 
per expreſſum, this was found only to comprehend wards already fal- 
len. Stair, 15th February 1665, Boyd contra Tenants of Carſluith. 
—— In feu contracts there was a ſpecial clauſe, ** That becauſe the 
7 ter held the lands ward ; therefore he obliged himſelf to relieve 
e the feuars of any ward that ſhould fall in time coming; the granter 
of theſe feus having thereafter alienated his ſuperiority, and the lands 
falling in ward, by the death of the ſingular ſucceſſor, the clauſe of 
warrandice was found to be incurred. Here it was argued for the gran- 
ter of theſe feus, That he had obliged himſelf in that clauſe of war- 
randice only qua ſuperior ; and he being denuded, the obligation ceaſes 
of courſe. Stair, 1ſt July 1668, Colquhon contra Stewart. | 
Tux caſualty of marriage never underſtood to be warranted againſt; 
and therefore a feu vaſſal, whoſe right was after the a& 16. parl. 1633, 


being poinded for the avail of his ſuperior's marriage, was found entitled 


to 
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to no relief. Harcus, (Ward and Marriage) January 1686, Major 
Buntin and Drummelzier contra Murray of Stanhope. 


Tacks do not fall under a clauſe of warrandice, unleſs the clauſe be. — 
expreſſed to that purpoſe. Balfour, (Varrandice) 14th March 1 565, 
Simpſon contra Voung.— A woman being provided in her contract of 
marriage to the liferent of lands, which long before had been ſet in tack 
for ſmall tack-duties ; in a proceſs againſt her huſband's heir, the Lords 
found the warrandice not 2 tacks were not guarded againſt 
ſpecifice. Durie, 19th June 1629, Lady Pitferren contra her Son. 


ABSOLUTE warrandice in a ſale of lands, found not incurred by a, Where the 
rtial eviction of the property, which happened upon a ſupervenient neat by @ th 
w, being a deſignation of part of the land to the miniſter for graſs, in perveniene 
terms of the 21ſt act parl. 1663. Stair, 12th, Dirleton, 1 5th July“. 

1667, Watſon contra Law. — A Lady in her contract of marriage 
having, in name of jointure, got a right to teinds, which the huſband 
was obliged to uphold, according to a rental ſpecified in the contract; 
and two chalders of the teinds being evicted from her by the commiſſion 
of parliament to augment the miniſter's ſtipend, the huſband's heir was 
found liable in warrandice, tho' the eviction was upon a ſupervenient 
law, becauſe of the expreſs tenor of the clauſe of warrandice. Durie, | 
28th July 1635, Lady Cardroſs contra Lord Cardroſs, — In the like | 
caſe, the huſband having infeft his wife in lands, ſtock and teind, which | 
he obliged himſelf ſhould be worth to her twelve chalders of free vic- | 
tual, his heir was found liable to relive her of the annuity impoſed by | 
the commiſſion of teinds, tho' this was by a ſupervenient law, in re- | 
gard the lands were not worth twelve chalders, over and above this bun- |; 
den. Durie, 7th July 1637, Lady Balbegno contra Ld. Balbegno. | 


Warp lands being recognoſced in default of the buyer, who took, Fviftion 
ſaline before he obtained the ſuperior's conſent, was found not to be a aa A cl. N 
diſtreſs againſt the ſeller, tho' he was _— to infeft the purchaſer as purchaſer. | 
freely as he was himſelf. Haddington, iſt February 1610, Otterburn | | 
contra Moubray. — He who has a tack of teinds ſet to him for 19 | 
years, and his entry to be at the date of the tack, not apprehending | 
poſſeſſion thro' his own default during his lifetime, his heir will not | 
get warrandice againſt the ſetter or his heirs, but only for the years that 9 
the ſetter or his heir uplifted the teinds. Haddington, 27th June 1612, | 

ö 

| 


contra A perſon having granted a tack of teinds 
with warrandice, and thereafter another tack of the ſame teinds to a- 
nother perſon who attained poſſeſſion; the Lords ſuſtained action of 
warrandice againſt him, at the inſtance of the firſt tackſman, altho' the 
want of poſſeſſion was owing to the purſuer's own neglect; but the defen- 
der was not admitted to make this allegation, who had granted double 
rights. Durie, 6th March 1623, Hamilton contra Sharp.—-The like was 
found, where a party had granted double rights of lands.Fountainhall, 
2d February 1710, Hepburn contra Dutcheſs of Buccleugh. 


LanpDs which were ſold with warrandice from fact and deed alle- If upon ei- 
narly, being evicted, but not thro' default of the diſponer, the pur- gen the war- j 


0 y - N randice is nor al 
chaſer brought an action, not upon the warrandice, which was not in- incurred, there | 


curred, but upon this ground of equity, That, if he has loſt the land, he can be no re- 
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ought at leaſt to have repetition of the price. It was anſwered, Tha 
_ one ſells with nr from fu and deed, the intention i 
not to ſell the ſubject abſolutely, which would be the fame as ſelling 
it with abſolute warrandice, but only to ſell it ſo as the ſeller him- 
ſelf has it, that is, to ſell what title and intereſt he has in the ſubject, 
the purchaſer takes upon himſelf all other hazards z and therefore if e- 
viction happen otherwiſe than thro' the fact and deed of the diſponer, 
he bears the loſs. The Lords affoilzied. January 1732, Craig con- 
tra Hopkin. ---- The ſame was found with regard to a conveyance of 
a perſonal bond, to which the cedent himſelf had right by progreſs. 
Forbes's MS. 11th June 1714, Roſs contra Inglis. 


Fvigion by To found an action of warrandice, it was found ſufficient that the 


roc be if it purchaſer acquainted the ſeller of the depending proceſs of eviction, 


mated to the tho a formal inſtrument was not taken. Nicolſon, (Suſpenſion) 6th 


eller? July 1620, Lyon contra Dunlop. ---- Warrandice was ſuſtained, tho' 


the eviction was not intimated to the perſon bound in warrandice, un- 
les he could inſtruct a relevant exception that might have defended a- 
gainſt the eviction. Stair, 23d June 1681, Clark contra Gordon, 


EviRion In a fale of teinds, with abſolute warrandice, it was found, That the 
wirhour Fro; teinds were affected with a certain locality to the miniſter ; the purcha- 
9 ſer thereupon A an action of warrandice, it was objected, that 
there was no — diſtreſs, but voluntar payment made to the miniſter of 
2 year's locality ſince the purchaſe; which was repelled, ſeeing the di- 
ſtreſs was unqueſtionable, and therefore payment made without proceſs 
prejudged not. Stair, 4th February 1662, Lord Melvil contra Ld. Fairin. 


Where evi Found, That a ſimple decreet of reduction upon an inhibition 
Qion is immi- for not production, was no ſufficient diſtreſs to infer recourſe, ſeeing 
A the party ought to have produced and defended, becauſe there might 

be nullities in the execution of the inhibition. Fountainhall, 13th 
March 1685, Ferguſon contra Ferguſon. -— Lands being diſponed 
by a vaſſal with conſent of his ſuperior, and both of them being bound 
in warrandice to the buyer in general, and alſo ſpecially bound to war- 
rant againſt a prior compriſing and inhibition; the Lords ordained, in 
an action of warrandice, the ſuperior to purge the ſaid rights, altho' 
the charger was not troubled in his poſſeſſion, ſeeing the ſame were 
ſuch rights as might prejudge his bruiking, being anterior to him, and 
that the compriſing, whenever ſaſine ſhould follow, would make him 
comptable for the mails of the lands ſince the date thereof; only their 
Lordſhips ſuperſeded execution to a certain day, that betwixt and that 
time the ſuperior might remove the impediment. Durie, 1ſt July 1624, 
Lord Frendranght contra Ld. Balveny. -—- Found, That dependance 
of a proceſs againſt lands excambed, was a diſtreſs, ſo as to found an 
action of recourſe ; but execution upon the decreet of recourſe, was 
ſuperſeded till the lands were diſtreſſed by ſentence. Gilmour, 21ſt 
January 1663, Earl Home contra Earl Lothian. ---- A man havin 
ted double rights to the ſame ſubject, the eldeſt whereof reſerv 
— and his wife's liferent, but with abſolute warrandice; the Lords 
ſuſtained a charge for the warrandice, altho' there neither was nor could 
be a preſent diſtreſs, becauſe of the reſervation aforeſaid ; for the Lords 
Sound a difference when warrandice is craved upon a deed of the par- 
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ty obliged, and upon any other ground ; and that as to his deed he 


may be charged to purge it, without neceſſity to alledge a diſtreſs, Stair, 
Dirleton, 17th July 1666, Burnet contra Johnſton. ---- Recourſe was 
ſuſtained upon a clauſe of warrandice for ſatisfaction of the purſuer's 

judice, tho' there had not happened any actual eviction, the cauſe 
inferring eviction being evident and clear, and occaſioned by the deed 
of the party warranter, who granted double diſpoſitions. Gosford, 
14th, Stdir, 17th February 1672, Smith contra Roſs. ---- In an action 
of warrandice againſt a perſon who had ted double rights; the 
Lords decerned in warrandice, but this only declaratorie juris, fo as 
no execution was to paſs againſt the defender till a decreet of eviction 
was obtained againſt the purſuer. Fountainhall, 2d February 1710, 
Hepburn contra Dutcheſs of Buccleugh. 


Ons having ſold an appriſing with warrandice from his own proper Warrindtce 
fact and deed, and . That the ſums were truly due, reſting and o-Metusvede how 


« wing; ” the appriſing being afterwards found null, and the war- 
randice incurred, but without any fraud or fault of the diſponer, the 
warrandice was only extended to a repetition of the purchaſe-money 
cum ommi cauſa, not to the ſums in the appriſing. Stair, 28th Febru- 
ary 1672, Earl of Argyle contra Ld. Ayton. _— In a caſe of contra- 
vention of warrandice of a diſpoſition to a wadſet of 11000 merks, by 
ting another diſpoſition, which inferred double alienations ; the 
— modified 20000 merks of damages. Fountainhall, r1oth june 
1687, Smith contra Roſs. In eviction of whatever ſubjects, rights 
in ſecurity, lands, &c. the recourſe upon warrandice is not reſtricted to 
the ſum paid for the purchaſe, but reaches to the real worth of the ſub- 
je evicted, as it is the time of the eviction, Home, 22d February 
1717, Houſton contra Corbet. 
A PURCHASER inſiſting for poſſeſſion of the warrandice-lands, tlie 
principal lands being partly evicted by a wadſet, he was found to have 
acceſs to the full rents of the warrandice-lands, applying the ſuperplus, 
more than the annualrent of the wadſet-ſum, for payment of the princi- 
pal. Gosford, 21ſt, Stair, 22d July 1675, Menzies contra Campbell. 
— The like. Haddington, 27th January 1604, Bruce contra Ld. 
Pittencrief, ---- There being a depending proceſs of poinding the 
ground upon an annualrent-right, againſt which the purchaſer was ſpe- 
cially warranted ; and he inſiſting againſt the ſeller, either to purge the 
incumberance, or that a ſum ſhould be modified by the Lords, as the 
true worth and value thereof, whereupon he might compriſe for his re- 
lief; this concluſion, tho' a novelty, was found relevant. Auchinleck, 
(Annualrent) 25th, Durie, 26th June 163 5, Grieve contra Hepburn, 


PURCHASER tranſacting the ground of eviction, what claim 
has he againſt his author bound in warrandice, See Mutual Contract. 


far extended ? 


N an exhibition of a bond, the Lords received witneſſes who were If relations 
ſeconds of kin to the purſuer, veritatis rimande cauſa, Hope, ab, & witnel- 


(Witneſs) February 1611, Gaws contra Dalgleith, _— The To whit de- 
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Lords received a witneſs who was ſecond of kin to one of the parties. 
Hope, (Witneſs) 26th November 1611, Earl Lothian contra the 
Captain of Crawford. But a couſin- german cannot regularly be ad- 
mitted, nor a brother-in-law ; which laſt was found, tho' the party's 
ſiſter was dead who made the tie betwixt him and the witneſs. Stair, 
I 5th January 1679, Brown contra Town of Kirkcudbright. A per- 
ſon who was a ſubſcribing witneſs to a diſpoſition granted in favour of 
his nephew, quarrelled ex capite lecti, was refuſed to be admitted as a 
witneſs for the nephew, to prove that the diſponer was in liege pouſtie 
when he granted it. Forbes, 19th June 1713, Creditors of Orbieſton 
contra Hamilton. — It being objected, That one of the adducer's 
witneſſes could not be received, as being his uncle-in-law, the Lords 
repelled the objection. Bruce's MS. 3oth November 1716, Moncrief 
contra Town of Perth, 

24, Baſtards, IT was queſtioned, whether a baſtard could be a witneſs for his 
kinſman, becauſe the law makes him no blood- relation; yet, on the 
other hand, experience teaching, that they commonly bear as ſtrong 
affection as children lawfully begotten ; therefore in a caſe where 
there was no penuria teſtium, the Lords refuſed to allow ſuch a perſon 
witneſs for his kinſman. Haddington, 6th November 1610, Ld. Leyes 
contra Ld. Drum, --- The like. Haddington, December 1610, Aik- 
man contra Somervel. ---- A baſtard allowed to be examined as a wit- 
neſs for a kinſman on the father's fide, becauſe the father of a baſtard 
is underſtood in law to be uncertain. Durie, 6th. November 1624, 
Ld. Bonnington contra Crawford, ---- Found, That a baſtard, who is 
of kin by the father's fide, may be received as a witneſs, as not bein 
at all of kin in the conſtruction of law ; but that he may be repell 
if of kin by the mother's fide, ſhe being always certain. Haddington, 
Erſkine, 22d November 1622, Grant contra Ballindalloch. 

zii; What if THE Lords rejected a witneſs adduced at the inſtance of ſeveral par- 
"_ mains ties who had a joint intereſt, being ſon-in-law to one of them, tho he 

"ho have a Was not related to the others. F ountainhall, 26th February 168 5, Er- 

joint intereſt ? xine contra Robertſon. 

4% What if ALTHO' a party was not the purſuer in a cauſe, but only ſolicitor 
related to one and maintainer thereof, and managed it on his own charges; yet thoſe 
who has but 1 © . . . : 
an indire& in- Within degrees to him were repelled as witneſſes, Sinclair, 16th May 
tereſt ? 1542, Dobie contra Ld. ES | 

zi, What if IT * N inſt a witneſs in the proving the tenor of a 
the Renal zcharter, That he was brother to the receiver of the diſpoſition, who 
beben denman tho' he had abſolute warrandice, yet did not deſire to loſe his policy 

and planting, or to be put to recur on his warrandice; the Lords re- 
jected the witneſs. Fountainhall, 12th February 1686, Douglas con- 
tra Fraſer. | | 

6to, What if WITNESSES within forbidden degrees to a purſuer were repelled, 

— 41 both altho' they were in the ſame degree to the defender. Sinclair, 16th 

rams? February 1542, Dickſon contra Veitch. Balfour, (Witneſs) 16th Fe- 
bruary 1541, Gibſon contra Waugh. Haddington, gth January 1616, 
Maitland contra Cranſton. ---- An objection being made againſt a wit- 
neſs, That he was of kin to the adducer, and it being replied, That 
he was nearer of kin to the defender ; the exception nevertheleſs was 
found relevant. Haddington, February 1609, Kinroſs contra 
Graham, Haddington, 22d November 1622, Grant nes ax * 
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lindalloch. Hope, (Witneſs) June 1610, Ld. Lochleven con- 
tra Cranſton. 

In a proceſs of adherence before the commiſlaries, the purſuer's mo, If ad- 
brother, with her fiſters and their huſbands, were admitted cum nota ited to 
to prove the marriage, for this reaſon, That as private marriages are age 
not put extra commercium, no witneſſes can well be depended upon 
but the neareſt relations ; upon which a bill of advocation preſented 
to the Lords was refuſed. wlf. July 1732, Sybilla Barber contra 
Stewart, 

A W1TNEss being adduced upon a fact done tempore peſtis, quando Sw, Ubi eſt 
erat penuria teſtium, and the witneſs being omni exceptione major ; I 
the Lords received him ex officio, tho' he was uncle to the party addu- 
cer. Haddington, penult. May 1610, Inglis contra Wilkie. The 
Lords refuſed to receive near kinſmen as witneſſes, except where there 
was a penuria y_ and great appearance that for want of probation 
the cauſe would periſh ; in which caſe they ordained the party to give 
his oath in preſence of thoſe who knew the matter. H dington, 
11th January 1611, Dalgleiſh contra Gaw. ---- In a reduction on mi- 
nority, the purſuer's mother was received witneſs of the purſuer's age 
cum nota, there being a teſtificate already produced, and 30 or 40 

ears ſince the purſuer's birth, which would occaſion a penuria teſtium; 
bot ſhe was ordained to depone who were witneſſes at the birth and 
baptiſm, and theſe to be examined. Stair, 19th December 1666, 
Thomſon contra Stevenſon. --- Witneſſes who were uncles and couſin- 

rmans to both parties were admitted in the proving of the tenor of a 

tent writ, which fell only to have been ſeen by near relations. Goſ- 
ford, 22d July 1668, MKenzie contra Bannantine. A brother- in- 
law and coufin-german were admitted cum nota, ubi erat penuria te- 
22 Stair, 15th January 1679, Brown contra Town of Kirkcud- 
right. 

THe Lords repelled a witneſs as being within the forbidden degrees 9, Admie. 
of propinquity to the adducer, altho' the other party had before addu- ted againſt the 
ced him; for tho when he was formerly adduced it was competent to fut 
put croſs interrogatories to him, yet if that was omitted, it was now a 
no more lawful for his relation to adduce him as a witneſs, than if he 
had never been adduced by the other party. Fountainhall, Forbes, 
24th November 1709, Monteith contra Feuars of Abbotſcarſe. 


A CuRAToR ad negatia can be neither judge nor witneſs in the Other con- | 


minor's'cauſe, altho' the minor have alſo curators ad litem. Mait- n 
land, 17th March 1555, Ld. Lethington contra Ld. Carſtorphin. — and party. 
In a queſtion, whether a tutor could be admitted witneſs to prove the 
paſſive titles againſt a party, when his own pupil had the like action 
on the paſſive titles; the Lords reſolved it in the negative, except in 
penuria teſtium, and then only to be received cum nota, Fountainhall, 
18th July 1678, contra Lord Rollo. ---A man who had got a wo- 
man with child, having thereafter at a communing with her friends, 
e ps to pay a ſum of money to one of them for her behoof, ſhe 
ing on the other hand to give him a declaration, That he was under 
no promiſe of marriage to her; the Lords found, That this was not a 
naked promiſe, but of the nature of a bargain, and therefore probable 
by witneſſes. And it being objected againſt that friend to whom the 
money was promiſed for her behoof, That he being a party could not 
- Yor. II. 6 | be 
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be admitted, the Lords nevertheleſs admitted him as a competent ha- 
bile witneſs, he being a communer, and fo the fitteſt perſon to declare 
the terms, Fountainhall, Forbes, 26th June 1706, Anderſon contra 
Gordon. — In a proceſs for a verbal injury committed againſt a | 
ſtrate, purſued after he was out of office, his collegue, who fined 
offender for that injury, being alſo exauctorated, was admitted as a 
witneſs for the purſuer. Forbes, 18th November 1712, Tod contra 
Crookſhank. | 


Witneſs un- A W1TNEss having been refuſed to be received by the Lords, be- 
= eas, Cauſe he was the adducer's bollman, and conſequently a removeable 
And 1mo, Hi- ſervant, and thereafter the adducer diſmiſſing him fi ſervice, and 
red ſervatt. then again adducing him, and both the adducer and witneſs offering 

to depone, That there was neither defign nor concert betwixt them; 
the Lords allowed him to be received. Fountainhall, 13th July 1703, 
Cochran contra Cuningham. — It being objected againſt a wine 
That he was a domeſtick to the adducer the time of the citation, at 
leaſt was turned away a little before on purpoſe to habilitate him; and 
the anſwer being, That he was out of the adducer's ſervice five months 
before the citation, and before there was any view of this probation ; 
the Lords judged the objection relevant, and likewiſe the anſwer to 
take it off: But theſe objections not admitting terms for proving them 
except by the witneſs's own oath, therefore they ordained him to be 
firſt int ted and purged touching the time of his going out of the 
ſervice, and the thereof, and whether it was in proſpect of 
his being a witneſs. Fountainhall, 5th February 1709, Car- 
droſs contra Hamilton. Nota, Forbes, who dates this deciſion, 4th 
February, narrates the caſe as if the ſervant had been turned off after 
citation. Altho' a ſervant cannot be witneſs for his maſter, yet the 
maſter may be witneſs in any cauſe for his ſervant, altho' he be yet in 
his ſervice, Balfour, (Witneſs) 5th May 1542, Ld. Pitbladdo contra 
Spence. 

adh, Servant Tui objection againſt witneſſes repelled, vis. That they ſerved 
; by ebe the adducer on days wages as maſons. Fountainhall, 26th February 

1685, Erſkine contra Robertſon. 

Selm IN a complaint by an advocate againſt his ſervant, That he had 
ſtoln from him papers which „ a proceſs, and given them up 
to the contrary * his doers, alſo againſt the ſaid contrary party 
and his doers for debauching his ſervant; the Lords having allowed 
both parties to adduce what probation they could for clearing the mat- 
ter of fact alledged hinc inde, and the advocate offering to adduce his 
father's and brother's ſervants, (his father being a party in the princi- 
pal cauſe) to prove that they heard the boy fay, his maſter had been 
unkind to him, and threatning that he ſhould be even with him if he 
could; the Lords found theſe witneſſes not receivable, Fountainhall, 
16th January 1712, Ld. of Kilmahew contra Houſton, 

— Officer Ax officer of a regality court, tho' he had neither fee nor penſion 

baren. from the Lord, was fefuſed to be admitted a witneſs for him. Goſ- 

ford, 19th January 1670, Lord Balmerino contra Lady Coupar, — 
In a queſtion, if the officer of a regality could be received a witneſs for 
the bailie, the Lords found he might, if he depended upon the Lord 

of the regality for his being turned out, and not on the bailie. Foun- 
tainhall, 2gth November 1678, Bailie of Falkirk * 
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A TExXANT without tack was repelled as a witneſs, altho' he dwelt „ More. 
only on the adducer's mother's conjunct- fee· lands, to which the faid ;, d 2 
adducer was to ſucceed after her deceaſe. Maitland, Balfour, (Witneſs) . 
11th June 1 $63, Ld. Lochleven contra Ld. Arnot. — The Lords re- 
jected a witneſs as being the adducer's tenant, unleſs it were alledged 
that he had a liferent-tack ; and this altho' he had a tack for 17 
and fo not removeable till that time elapſed. Nicolſon, . Minne Bu- 
rie, aqth July 162 5, Scot cantra Ld. Barns, ---- A tenant bruiking per 
tacitam relocationem, tho' he be an heretor of other lands, yet can- 
not be a witneſs for his maſter. Gosford, 19th January 1670, Lord 
Balmerino contre Lady Coupar, ---- One poſſeſſing an acre of grafs 
without a tack, was admitted as a witneſs for his maſter, _ a mer- 
chant of a conſiderable ſtock. Harcus, (Probation) ebruary 
1682, Lady Crumſtein contra Sir James Cockburn. A witneſs be- 
ing tenant to the when he compeared, was declined, tho' he was 
not his tenant when cited. Durie, 15th March 1632, con- 
tra .— A witneſs was rejected becauſe he was a moveable 
tenant, wanting a tack at the citation, tho' he got one afterwards, be- 
cauſe it might be given him on purpoſe to capacitate him. Fountain- 
hall, 16th July 1680, Rome contra M*Brair. ---- A moveable tenant 
admitted to prove his maſter's poſſeſſion, in order to infer preſcription. 
Harcus, ( Probatiun) 8th November 1687, Pourie Fotheringham con- 
tra Lord Panmure. ---- A moveable tenant led by his. maſter was re- 
ceived as a witneſs. In this caſe it was a proof of an old fact, where 
there behoved to be 2 teſtium; but, generally ſpeaking, in the 
preſent practice of the court this objection goes for very little. 15th 
January 173 5, Blackadder contra Colonel Erſkine. 

As removeable tenants within burghs _ may be witneſſes for their 4% 1" pred 
landlords, fo it was found, That in this Leith was to be reſpeted * 
as a royal burgh. Durie, Haddington, 11th June 1623, Watſon con- 
tra Grinlaw. 

Sons or ſubtenants to moveable tenants may be witneſſes for the 7%, Subte- 
maſter of theſe tenants. Durie, 11th December 1632, Earl Had- nants to a 
dington contra Ld. Lamington. ---- It being alledged againſt a witneſs, 1 
that he could not be received, as being ſubtenant to a moveable te- 
nant without tack, and ſo under the ſame influence, terror and aw, 
ſince, if the tenant be removed, all his cottars muſt go out with him; 
yet the Lords repelled the objection, and ſuſtained the witneſs. Foun- 
tainhall, 5th February 1709, Lady Cardroſs contra Hamilton. Bruce, 
zoth November 1716, Moncrief contra Town of Perth. 

Tur Lords admitted an artificer's ſervants, cum nota, as witneſſes gte, Ser- 
for their maſter to prove the ſufficiency of a piece of work ſold by tagt gi, 
him, and wrought by them, being neceſſary witneſſes. Forbes, 11th ia. le. 
July 1705, Lord Inverury contra Gordon. The Lords ſuſtained 
menial ſervants to prove the terms of a bargain of falt to the maſter's 
behoof, being alſo neceſſary witneſſes. Forbes, 31ſt December 1708, 

Smith contra Matthie. 

ALTHo' a perſon reſide within a baron's bailiary, yet the Lords 95, Other 
found that he may be adduced by him as a witn Sinclair, 1 5th 870unds crear- 
March 1540, Lord Somervel contra A perſon may bee =o 
witneſs for another, to whom he had found lawburrows preceeding his 
citation to be witneſs. Balfour, (Fitneſs) 20th March 1544, Adam- 
ſon contra Johnſton, — Divers perſons being purſued, and the purſu- 
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er paſſing from ſome of them, and inſiſting againſt the reſt; the Lords 
found, That the perſons paſſed from could not be witneſſes for him in 
that cauſe, Balfour, (Witneſe) 3d March 1566, Ld. Drylaw contra 
Indwellers in Dalkeith. ---- In like manner it was found, That if a 

rſon's name be inſert in the principal ſummons as a party, and yet he 
= not ſummoned, he cannot be a witneſs in that cauſe. Balfour, (Mit- 
neſs) 7th March 1575, King's Advocate contra Prioreſs of Coldſtream. 
— A perſon called as a party in a proceſs, being paſſed from fimpli- 
citer by the purſuer, was allowed to be —— as a witneſs cum no- 
ta, Forbes, gth July 1712, Hay contra Forbes. It being objected 
againſt a witneſs, That the adducer had got bond for a ſum of money 
from the witneſs, whom he had under diligence for it, which impreſſi- 
on might biaſs him to be partial; the Lords repelled this objection. 
Fountainhall, 7th February 1711, — contra Farquhar. In 
a proceſs for a verbal injury committed againſt a magiſtrate purſued 
after he was out of office, the common town officers were received 
witneſſes for him. Forbes, 18th November 1712, Tod contra Cruik- 
ſhank. ---- In a proceſs about a piece of controverted ground between 
a burgh and a neighbouring heretor, it being objected againſt the 
town's witneſſes, That the magiſtrates were in uſe to pay * half of 
the ſtent on houſes and trade, which, if they pleaſed, they might whol- 
ly exact from the witneſſes, ſo that they were under the magiſtrates 
influence; the Lords repelled the objection. Bruce's MS. zoth No- 
vember 1716, Moncrief contra Town of Perth. ---- In a ſimilar caſe 
found, That the town-clerk's deputy was no more receivable to bear 
witneſs for the town than a moveable tenant for his maſter. Fountain- 
hall, 17th January 1679, Lord Hatton contra Burgh of Dundee. 


In a proceſs at the inſtance of an executor-creditor againſt a debitar 
of the defunct's, it was alledged for the defender, That, by the de- 


And im, funct's order, he had made payment of the ſum to taylors, baxters, &c. 


ra whom the defun& was owing ; this order was not found probable 
by their oaths to whom the payments were made, ſeeing they had an 


intereſt in the cauſe. Durie, 2d February 1642, Murray contra Mer- 


chiſton. — The Lords admitted cum nota an inſtrumentary witneſs to 
depone for improving a party's ſubſcription, altho' he was to have been a 
gainer by annulling the writ. Forbes, 23d November 1708, Sim con- 
tra Donaldſon. — In a declarator of recognition, there being a joint 
robation, the defender, the heretor, adduced a witneſs, againſt whom 
it was objected, That he was creditor to the defender, who had no- 
thing to Pay his debt if the lands fell under recognition, and conſe- 
- quently the witneſs would tyne or win. The Lords repelled the ob- 
ion againſt the witneſs, his intereſt being but conſequential. Har- 
cus, (Probation) January 1682, Hay of Murie contra Phinhaven. 
—— It being objected againſt witneſſes adduced ina proceſs for proving 
the paſſive titles againſt the defender, That they were creditors to his 
father, and fo w_ tyne or win by the probation, in ſo far as the 


| proving of the paſſive titles would make the defender repreſent his fa- 


ther, which would ſecure the debts due to the witneſſes. Anſwered, 
The witneſſes are ſecured by wadſets from the defender's father, and 
they are the defender's own people, vig. his bailie, his grieve, and his 
clerk, who will not readily depone againſt the maſter any thing that is 
not true; beſides, intromiſſion with heirſhip is of difficult Pm. 
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The Lords repelled the objection. Harcus, (Probation) Februa 


1682, Flockheart contra L. Rollo. — In a proceſs of ſale ſome of tho 


creditors being adduced as witneſſes to prove the rental, the Lords re- 
fuſed to admit them, tho' they were neceſſary, there being penuria 
teſtium; and tho' they were not adduced to prove the value, in which 
they might be more faſpeRted, but only the rental. Fountainhall, 23d 
December 1692, Briſbane contra Bruce of Kennet. _—. A bill of ex- 
change being ſuſpended,and 1 proponed againſt it ; the Lords 
found the cautioner in the ſuſpenſion was not a habile witneſs for the 
ſuſpender, as being intereſted in the cauſe, tho' the ſuſpender was om- 
ni exceptione major. Upon this the ſuſpender offering to conſign the 
money, it was anſwered, That this would be a good deed or gratifi- 
cation to the witneſs. Replied, Tho! a paction to this effect, privately 
entred into, might look ſuſpicious, there can ly no objection # wh the 
cautioner is relieved 2 & authore prætore. Ths Lords found the 
witneſs might be ſimply received, as to the producing of writs, that 
comparatione literarum might ſerve in the improbation ; but as to his 
giving his judgment and opinion upon the hand-writ and ſubſcription, 
that he ought only to be admitted cum nota. Fountainhall, 17th De- 
cember 1701, Aliſon contra Gordon. 


In a reduction of a diſpoſition, as done on death-bed to the preju- 24, Intereſt 


dice of the heir, one of 
that the defunct came to kirk and mercat, being objected againſt, That 


his mother had a legacy or debt left her * the defunct, and ſo he was 
concerned to depone for ſupporting the diſpoſition ; becauſe, tho' the 
legacy was payable out of the moveables, yet they being aliunde 
exhauſted, firſt de- 


e muſt get 3 out of the lands. The Lor 
clared, That they would only admit him cum nota: But thereafter 


they /impliciter rejected him. Fountainhall, 8th December 1686, 
Smiths contra Lady Ninewells, 


Nor only kinſmen to the magiſtrate of a burgh-royal, but even in- 


e witneſſes adduced by the defender, to prove *ffricads. 


3tio, Inha- 


dwellers in the town were repelled as witneſſes in an action purſued by bitants in que- 


the magiſtrates. The like in caſe of the burgeſſes of a neighbouring 
burgh, who often paſtured their cattle upon the ſaid burgh's commonty. 
Sinclair, 13th February 1541, Town of Selkirk contra Tenants of Kel- 
ſo. — But the contrary was found thereafter, and the indwellers in a 
town admitted witneſſes in the town's cauſe ; becauſe it was preſumed 
that they had no immediate and particular intereſt nor profit by the 
cauſe. Colvil, 11th January 1576, Hoſpital of Leith contra Town 
of Kinghorn. --- The like, tho' the queſtion was about the town's com- 
mon good. Balfour, (Witneſs) Town of Leith contra Town 
of 82 — The town of Inverneſs having adduced witneſſes to 

prove the quantity of the multures of their mill, it was found, That 
thoſe who were 2 bailies or town officers, could not be witneſ- 
ſes in this cauſe, which concerned the common good ; but that others, 
altho members of the incorporation, might be witneſſes, tho' they had 
been formerly magiſtrates or officers z and a witneſs was alſo admitted 
who was a preſent member of the council cum nota. Stair, 13th June 


1672, Town of Inverneſs contra Forbes. — Burgeſſes in re commu- 
nitatis are habile witneſſes, and cannot be repelled. Fountainhall, 14th 
June 1709, M*Kenzie contra Town of Inverneſs. — In a proceſs a- 
bout a piece of contraverted ground, between a burgh and a neighbour- 
ing heretor, it being objected againſt the town's witneſſes, That they 


were burgeſſes of the burgh, and might loſe or gain by the cauſe, they 
Vor. II. 6 R i 
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being intitled for a ſmall gratuity to paſture on the contraverted ground, 
and to bleach there gratis. The Lords repelled the objection. Bruce's 

MS. zoth November 1716, Moncrief contra Town of Perth. 
4%, Inha- FounD, That the inhabitants of a burgh could not be witneſſes for 
_— — town in materia privilegii, whether they had an excluſive crimi- 
the rown's ju-nal juriſdiction, becauſe that was in re communi, que tangit fingulos, ſee- 
riſdiftion. ing each burger may be criminally purſued, whereas their common 
— relates to them only as a body corporate; but found honorary 
urgeſſes receiveable. Fountainhall, Rs January 1679, Lord Hat- 

ton contra Burgh of Dundee. 

56, I the IN the proof of a tenor, a witneſs being led, who had a wadſet 
witneſs re- which depended upon the exiſtence of that „and ſo might tyne or 
— his in-· vin by x wy cauſe ; and it being anſwered, That the wadſet-ſum was 

otherwiſe well ſecured by cautioners ; the Lords did find, That unleſs 
he would renounce his right of wadſet, and take him to his ſecurity by 
cautioners, he could not be received a witneſs. Gosford, 8th "x G5. 
ary 1677, Stewart contra Montgomery. ---- Two witneſſes being ad- 
duced for proving the condition a party was in when he ſigned a paper 
on death-bed ; and it being objected againſt one of them, that he was 

1 a remote ſubſtitute in a tailzie, which this death- bed-deed had broken 
and altered, and ſo might gain or loſe by the cauſe; the Lords refuſed 
to receive him as a 20 altho' he offered to renounce under his 
hand all pretenſions to the ſucceſſion, which offer made rather a ſtrong- 
er objection, as inferring a ſhrewd preſumption either of partiality or 
of colluſion. Forbes, 14th, Fountainhall, 17th June 1707, Living- 
ton contra Menzies. 


Ultroneous © IT being offered to be proved againſt a witneſs, that on a letter or 
witneſs, meſſage ſent him by the other party, he came to Edinburgh to receive 
a Citation, tho' he did not appear before a judge to make faith, or to 
depone, till he was lawfully cited to bear witneſs in the cauſe ; the 
witneſs was rejected. Fountainhall, 27th June 1701, Hope contra 
Gordon, ---- The Lords rejected witneſſes as ultroneous, becauſe they 
received only verbal citations, but no written copies. Fountainhall, 
14th June 1709, M*Kenzie contra Town of Inverneſs, 


Proditio te. IT Was found not to be partial counſel ina witneſs, to declare to one 
fimonii, and of the parties the verity of what he knew in the cauſe, unleſs he did it 
— 2 unrequired, and informed and perſwaded the party to intent the action. 

Haddington, 11th January 1611, Dalgleiſh contra Gaw. It being 
objected againſt a witneſs, That he had told what he was to depone, 
which was a proditio teſtimonii; it was found, That witneſſes may be 
aſked what they know of the matter, provided no paction be made 
with them to abide at that information. Gosford, gth November 1669, 
Lady Towie contra Barclay. Fountainhall, 13th February 1679, 
contra lt was ſuſtained as an objection againſt a witneſs, 
That in return to a letter of the purſuer's, he had acknowledged by 
a letter the fact libelled, which was in ſome ſort prodere teſtimonium; 
but he was ordained to be examined cum nota. Stair, . 16th June 
1681, Elies contra Duke of Hamilton. It being objected againſt a 
witneſs, That he had given partial counſel, at leaſt had concerned him- 
ſelf as a party for the adducer, having been at conſultations with him 
in relation to the proceſs; it was found, That he could not be a wit- 
neſs, tho' he was a perſon of integrity above exception, and that he 
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was free to declare, that, at the ſaid conſultations, the point whereupon 
he was to be uſed as a witneſs, was not under conſideration. Dirleton, 
24th January 1677, Ld. Drummelzier contra Earl of Tweddale. ---- 
It being objected againſt a witneſs, that he not only was frequently en- 
tertained in the adducer's houſe, but was preſent at conſultations in the 
cauſe, tho' that was before, not after — Lords by an act had fixed 
the points to be proved; yet their Lordſhips thought this an affected 
abſtinence, and therefore rejected him from being a witneſs. Foun- 


tainhall, 5th July 1699, Home contra Home. 


A Man under caution to underly the law for theft, not convicted, r be 
may be a witneſs. Haddington, 5th June 1623, Maſter of Jedburgh an: 
contra Elliot. It being objected againſt a witneſs, That he was in- 
famous, infamia facti, as having confeſſed adultery before the Kirk- 
ſeſſion, and ſatisfied for the ſame; the Lords conſidered, That what 
was done in foro penetentiali for exonering of one's conſcience and 

urging the ſcandal, was no ground to deprive him of his civil privi- 
—— as a witneſs or otherwiſe, elſe that would ſcar men to confeſs, 
and harden them in their ſins; and therefore repelled the objection, un- 
leſs he had been convicted in a civil court. Fountainhall, 22d February 
1709, Taylor contra Lord Lindoris.--It being objected againſt a witneſs, 

hat he had held out a gariſon againſt the government, for which he 
had been put under ſentence of death, and tho' the puniſhment was re- 
mitted by a pardon, the infamy till remained, ſo that he could not be | 
a habile witneſs ; yet the Lords conſidering the articles of capitulation | 
for ſurrendring of that fortreſs, and thereby finding, that the pardon was 
not abſolutely gratuitouſly, but for an onerous cauſe, and 55 fully re- Gb; 
mitting the crime, they found him a habile witneſs. Forbes, 7th, 9 
Fountainhall, 12th July 1709, Forbes contra Monro. ---- In clande- 
ſtine crimes, ſuch as adultery, infamy is not a relevant objection a- 
gainſt a witneſs, unleſs it be infamia juris, by doing a deed which 
the law declares to infer infamy, or where the witneſs is declared in- 
famous ſententia judicis. Stair, 31ſt January 1671, Ld. Millton 
contra Lady Millton, | 
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_ IT being objected againſt a witneſs, who was ſchoolmaſter of the _ Fives 

place, That, after he was cited, he had ſaid in a company, There were he wönldd 
arrears of his fees reſting to him, and he would ſwear beſt to them rap ry to Wi 
that 1 him beſt ; the Lords ſuſtained the objection as relevant to re- hin be.“ hl 


: _ him beſt, 
Fountainhall, 17th June 1707, Livingſton contra Menzies, 


Tun Lords admitted witneſſes, altho'* the adducer had kept them Giving more {OM 
15 days in his houſe before they came up, and then paid them before-"92 wines . | 
hand their due charges. Colvil, Auguſt 1587, Chalmers contra ſary charges. 
Monro. ---- The attempt of corrupting a witneſs, by giving, or pro- 
miſing a good deed, more than ſuitable to the witneſs for his charges, 
is a relevant objection. Stair, 3 1ſt January 1671, Ld. Millton con- 
tra Lady Millton, --- Objection being made againſt witneſſes, That 
they had received good deeds from the adducer, in fo far as he 
hired a boat for them in the north, to bring them about to Leith, and 
put in a conſiderable quantity of proviſions to ſerve them by the way ; 90 
and being, by ſtorm, put in at a port, he aſſiſted them, and cauſed his "WH 
ſtabler at Edinburgh give them lodging ; the Lords thought there was | | 

| 
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no evidence of corruption here, op judging it a bad preparative to en- 

ge the affections of poor people in time of dearth, they remitted to 
the ordinary to enquire into the kind and quantity of the proviſions, 
and if they were not beyond the legal allowance, to receive the witneſ- 
ſes. Fountainhall, 13th June 1699, Forbes of Foveran contre Ld. 
Udney. ---- T'wo of the defender's tenants being adduced for the pur- 
ſuer, and in the | mage 1-4 of their depoſitions acknowledging, That 
an unknown perſon met them in the way, and gave each of them half 
a dollar, ſaying, He wiſhed well to the purſuer, and hoped they would 
do the like ; the Lords ſuſpected that this might be an artifice of the 
defender to diſhabilitate the witneſſes, there being a penuria teſtium, and 
appointed an enquiry, but no „„ made, they received the 
witneſſes cum nota, becauſe of their taking money, and ſent them both 
to priſon, Fountainhall, 24th June 1701, Erſkine contra Erſkine, 


If a witneſs LIT is a relevant objection againſt a witneſs, That he was inſtructed 
3 or prompted how to depone, without neceſſity to alledge that the wit- 
pone ? neſs undertook to depone accordingly ; which is introduced in odium 

corrumpentis, inferring no blemiſh upon the witneſs ſo prompted who 
conſented not, nor ſwore falſly. Stair, 41ſt January 1671, Ld. Mill- 
ton contra Lady Millton. — The like, where the adducer had cal- 
led the witneſs to his chamber, and ſhewed him an unſubſcribed ren- 
tal of the lands whereof the rent was to be proved. Harcus, (Proba- 
tion) February 1682, Lady Crumſtane contra Sir James 
Cockburn, IS | 


King's unlaw. A WITNESS was rejected becauſe he had begged a few days be- 
: fore, altho' it was alledged that he had free gear worth the King's un- 
law. Nicolſon, (Witneſs) June 1623, Maſter of Jedburgh 

contra Eliot. — A perſon was received as a witneſs, altho' he had 

taken the benefit of cęſio bonorum. Nicolſon, (Witneſs) roth Ja- 

nuary 1628, Dundaſs contra Symington. _—. Found, That a witneſs 

being under a fee or having a trade, may be ſuſtained, altho' he have 

no effects. Forbes, 24th November 1709, contra In clan- 

deſtine crimes, ſuch as adultery, it is not a relevant objection againſt a 
witneſs, that he is not woke the King's unlaw. Stair, 31ſt Janu- 

_ ary 1671, Ld. Millton contra Lady Millton. | 


Socti criminis, IN a ſpuilzie it being alledged, That the purſuer had called all that 
were preſent _ the ground as acceſſories, to deprive the defender of 
proving his defence by witneſſes ; the Lords ordained the purſuer to 
declare whether he would inſiſt againſt the others as acceſſories ; and 
if he did infiſt, ordained the proceſs againſt the principal party to fiſt 
till the acceſſories were diſcuſſed, that ſuch of them as were affoilzied 
might be uſed as witneſſes. Stair, 24th February 1662, Irvine con- 
tra M*Cartney. RE 

SOCTI criminis not found a relevant objection in materia falh, 
becauſe if this were a relevant objection, the direct manner of impro- 
| bation could never be followed out. Gosford, gth November 1669, 
Lady Towie contra Barclay. — Whether a ſocius criminis can be ad- 
mitted as a witneſs to prove forgery againſt another, debated, but not 
determined. Fountainhall, 17th December 1696, Stewart of Tilli- 
cultry contra Sir Patrick Niſbet. - 
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In pyracies and oppreſſions at fea, the Lords found, That the ſuf- 
ferers of the violence may be witneſſes, if they be not purſuers, be- 


February 1606, Ld. Cultmalindie contra Earl of Orkney. Colvil, 


January 1582, Stranger Flemings contra Burgeſſes of Edin- 
burgh. 


Tur teſtimony of women in civil cauſes was repelled. Maitland, bet rol 
receiwadie in 
ordinary caſes. 


5h March 15 80. contra . The fame was again 
done in caſe of probation of a perſon's age. Maitland, 6th July 1558, 
Lady Coluthie contra Carnegie. Women witneſſes not admitted to 
prove the loan of a bed. Stair, 21ſt July 167 5. Wilkie contra Mo- 
riſon. — Nor even the ſet of a tenement within burgh, tho' com- 
monly employed to make the bargain, Dalrymple, 13th December 
1715, Waugh contra Smith. — In the reduction of a diſpoſition 
granted by a wife to her huſband ante matrimonio, the Lords refuſed 
to allow women, who, as creditors to the wife, had received payment 
of their debt, to depone thereanent for proving the onerous cauſe, of 
the diſpoſition, Forbes, 18th June 1706, Birrel contra Fergus. — 
In a queſtion about marches, the Lords refuſed to admit a woman 
nel February 1730, Dunbar contra Murdoch, ---- In a re- 
duction of a diſpoſition upon the head of death-bed, women witneſſes 
were not ſuſtained to prove an alledgeance, That the granter was crazy 
in his judgment, there being no penuria teſtium. 13th January 1736, 
Wiſeman contra Lockhatt Wiſeman. 


In crimes the 
parties inju- 
red, if not 


cauſe it would be impoſſible to prove it by others. Haddington, 14th purſuers. 


Wo omni exceptione majores, were found habile witneſſes in the Receivable 


crime of adultery, in reſpect of the ocultneſs thereof. Falconer, 1ſt, 2 f Penuris. 


Home, Fountainhall, iſt and 2d January 1684, Counteſs of Mon- 
teith contra Earl of Monteith. — The Lords found it relevant to re- 
duce a diſcharge ſubſcribed by a woman, that it was offered to be pro- 
ved to have been preſented to her in her child-birth pains, which their 
Lordſhips judged an unſeaſonable time, and that ſhe was then gua/i in 
lecto, & vix ſatis mentis compos, and allowed it to be proved by wo- 
men witneſſes, others not being allowed to be preſent in puerperio. 
Fountainhall, 7th December 1686, contra In a 

roceſs of aliment at the inſtance of a wife againſt her huſband, ſhe 
1 ſeparated on alledged maltreatment, women were found habile 
witneſſes in ſuch caſes. Fountainhall, 1 5th June 1698, Dutcheſsof Gor- 
don contra the Duke. — It being alledged in a proceſs, That a man 
had dolgſe concealed that his wife Fad a cancer in her breaſt at the time 
he ſold her jointure, whereof ſhe died within nine or ten months, and 
the Lords having allowed a probation of the fact before anſwer, and 
one of the witneſſes adduced being a woman, their Lordſhips admitted 
her ſimply without exception. Fountainhall, 23d November 1698, 
Fletcher contra Kennedy. ---- In mutual proceſſes for the right of 
ſome lands, betwixt a creditor and the apparent heir of the debitor, 
the latter alledged, That the former had violently thruſt him and his 


wife out of the houſe, and then intrometted with the charter-cheſt, 


and fo might abſtract and deſtroy diſcharges that might have extin- 
guiſhed his claims ; and this being admitted before anſwer, and he ad- 
ducing divers women witneſſes, the Lords, in regard it was in re do- 
meſtica, and under night, and to prove acts of violence, allowed the 
Vol. II. 6 8 women 
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women witneſſes to be received. Fountainhall, 17th December 1709, 
Neilſon contra Kennedy. Women witneſſes admitted to prove fur- 
niſhing out of a ſhop kept by a woman; and in which there were 
no male apprentices, Dalrymple, 13th December 1715, Muirhead 
contra Reid, ---- The Lords, in re antiqua, & ubi erat penuria te- 
ſtium, allowed women witneſſes to be received to prove a propinquity 
in order to a ſervice. July 1728, Marjoribanks contra Trotter, 


— 5 In a proceſs of adherence, the commiſſaries having refuſed to allow 

riage. women witneſſes for proving the actual celebration of the marriage; 
but declared they would admit them to prove cohabitation, and being 
repute man and wife, and the man's owning and acknowledging her 
to be ſuch, and the child to be his lawful begotten child, and any o- 
ther matrimonial deeds ſubſequent to the marriage ; the Lords, at ad- 
viſing a bill of advocation, found, That the commiſſaries had not com- 
mitted iniquity, and therefore remitted the cauſe. Fountainhall, 5th 
January 1705, Chalmers contra Brown. — The Lords found women 
not habile witneſſes to prove that perſons were married, or held and 
repute ſo. Forbes, 75 February 1709, Forbes contra Forbes. — A 
woman having raiſed a declarator of her marriage with a certain per- 
ſon then defunct, in order to have the benefit of the legal proviſions, 
the Lords refuſed to ſuſtain the naked teſtimony of two women wit- 
neſſes offered for ay rſuer to prove the ſolemnization of the mar- 
riage, unleſs further adminicles could be condeſcended upon. 

June 1730, Murray contra Smith. 


Inimictis A WITNESS was re , becauſe a near friend of the defender 
capital. had ſlain the ſaid witneſs's nephew upon preſumed deadly feud, altho' 
the witneſs in the preliminaries of his oath had deponed that he bore 
him none, becauſe he was not acceſſory to the ſlaughter, * Colvil, 
May 1589, Atchiſon contra Sinclair. — The Lords repelled a wit- 
neſs, becauſe there was deadly feud betwixt the faid witneſs and a 
couſin-german of the party againſt whom he was adduced, altho' it 
was not alledged that the ſaid party was art and part in the feud. Hope, 
(Witneſs) 12th November 1616, Muirhead contra Cleland. — A 
witneſs was repelled, becauſe the party againſt whom he was adduced 
had wounded the witneſs's brother, and left him for dead in his pre- 
ſence, altho' the witneſs offered to purge, &c. Haddington, Nicol- 
ſon, (Witneſs) June 1623, Maſſer of Jedburgh contra Eliot. 
Found, That perſons may be witneſſes in a cauſe againſt a party, 
altho' they had charged her upon a lawburrows, and had given their 
oaths that they dreaded her þodily harm, unleſs the lawburrows had 
proceeded upon blood and deadly feud, Hope, (Witneſs) June 
1610, Lady Halton contra Hepburn. — The Lords received one of 
two perſons under mutual lawburrows a witneſs againſt the other, the 
former purging himſelf by oath of any malice towards the latter, Forbes, 
16th November 1711, Armſtrong contra Sharp. 


Wiſe not In a declarator of aſtriction, the purſuer being allowed to prove the 
bound co bear quantity of the multures, and citing the defender's wife as witneſs, be- 
— hens cauſe was præpoſita, and knew the quantities beſt, the Lords incli- 
= ſon againſt ned to think that ſhe could not be adduced a witneſs if her huſband re- 

eder. claimed, Fountainhall, 23d July 1700, Erſkine contra _ — 
young 
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A young lady — her ſtepfather for an aliment, upon account of 
his ſeverity in beating her, &c. and ſhe having cited his ſon to witneſs 
againſt his father, being in crimine privato & domeſtico, which could 
not be otherwiſe proved, yet the Lords declined to receive him, be- 
cauſe parents and children, and ſuch near relations are not ſo much re- 
jected a teſtimonio, as excuſed from bearing witneſs ob reverentiam 
perſonarum, & metum perjurii, Fountainhall, 23d July 1700, Drum- 
mond contra Alexander, 


Ir being objected againſt a Jew, who was adduced as witneſs in a Jews and 
cauſe, That Jews bear a rooted hatred againſt all Chriſtians ; the Lords Pagans admit- 


ted as witneſ(- 


thought, That if a Jew were led a witneſs in a cauſe betwixt a Chri- &, 


ſtian and a Jew, there might be reaſon in that caſe to ſuſpe& him, but 
it being betwixt two Chriftians, his diſowning JIxsus Cur1sT for the 
Meſſias did no more incapacitate him than it would do a Socinian, our 
formula jurandi mentioning only God in the general; and tho? a Jew 
will not ſwear on the New Teſtament, yet he will ſwear by Jenovan 
on the law of Moſes: Nay, which is more, a Turk or ky "an is ca- 
pable, for in Captain Green's Caſe of pyracy, two heathen boys were 
admitted; and if in criminals, why not in civil caſes? It was alſo re- 
membred that the Queen had knighted Sir Solomon de Medina, a Jew, 
and if capable of honours, why not of bearing teſtimony ? And we 
allow Quakers to declare in their own way : The Lords therefore ad- 
mitted him fine nota. Forbes, 17th, Fountainhall, 19th January 1712, 
Menzies contra Moriſon, 


Iv proving a perſon's age, the Lords, ex officio, received witneſſes 
who were affines & conſanguinei. Colvil, June 1581, Wallace 
contra . — Witneſſes, againſt whom legal objeCtions ly are yet 
ſometimes examined ex officio, ad informandum animum judicis ; but 
in ſuch a caſe the Lords declared, That, in adviſing the proof, they 
would have conſideration of the objections. Durie, 2 1ſt December 
1630, Lord Johnſton contra Earl Annandale. — A bond granted by 
a minor, bearing borrowed money, being aſſigned without warrandice 
in a reduction of the ſame upon minority and leſion, the aſſigney of- 
fered to prove the onerous cauſe by witneſſes, ſciz. his cedent the ori- 

inal creditor and his ſeryant ; the Lords, before anſwer, examined 
ſe witneſſes ex officio, Durie, 28th July 1637, Lord Dunnipace 
contra Littles, ---- In a reduCtion of a teſtament, the teſtamentary wit- 
neſſes being appointed to be examined, and it being objected againſt 
one of them, That he was a legatary, and fo could not be admitted; 
the Lords decided that he could not be adduced, but declared, That, if 
they ſaw neceſlity ad informandum judicis animum, they would exa- 
mine him. Fountainhall, 17th November 1699, Wilſon contra 
Kelburn. 


Inhabile 
witneſles ad- 
mitted ex effi- 
cio. 


Drros ir ions being taken in the country by commiſſion, the Lords Form of de- 
ſuſtained the ſame, tho they did not bear that the witneſſes were exa- Peſit aus. 


mined by theſe formal words, © As they ſhall anſwer to Gop, ” the 
challenge being laid at a great diſtance of time, and the mean of proba- 
tion being now probably periſhed. Fountainhall, th December 1684, 


Falconer contra Kinnier. --- The Lords refuſed to ſuſtain depoſitions of 


witneſſes as probative, becauſe the ſaid depoſitions bore only in the nar- 
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rative, that the witneſſes were deeply ſworn, but not that what they 
deponed *© was truth, as they ſhould anſwer to Goo. Fountain- 
hall, gth December 168 5, Craigie contra Moodie. 


oRe-exami= A W1TNEss after he had been examined, giving in a bill to the 
5 Lords, pretending that ſome things had eſcaped kim, which now bur- 
dened his conſcience, and therefore craving to be re-examined ; the 

Lords refuſed the defire of the bill, in regard that, by his oath, there 

was a jus gueſitum to the party, which the witneſs could not retract, 

and ſuch re- examinations mult only be at the deſire of the adducer, and 

not of the witneſs himſelf. Fountainhall, 16th July 1701, Irvine ſup- 

plicant. ---- The Lords refuſed to re-examine a witneſs on ſpecial in- 
terrogatories, he having already deponed negative to the general. Foun- 
tainhall, 16th January 1712, Ld. of Kilmaronock contra Houſton, 


ine en- THE Lords refuſed to allow expences to a witneſs compearing to 

expences, depone, after extracting of a ſecond diligence againſt him; but th 
allowed the expences of his journey before, and granted caption againkt 
the adducer's agent, till payment thereof were made. Forbes, 19th 
June 1707, Feuars of Fraſerburgh contra Lord Salton. A witneſs 
— That he uſed to ride, when he travelled, and that he came 
on horſeback to depone in the cauſe, was allowed the expences of his 


horſe. Forbes, 11th June 1713, Chalmers contra Grant. 
DEPOSITIONS bm to be ſubſcribed. See Writ. 
INSTRUMENT ARY witneſſes, See Writ. 
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| DECREET being obtained before the admiral againſt a 8 
ſon, as holden pro confeſſo upon his intromiſſion with ſome 
wreck- goods, which decreet, among other things, decerned him to pay 
the price of an ox, which eſcaped, and was intrometted with by him; 
the 2 in a ſuſpenſion, reduced the decreet, and ſuſpended the let- 
ters ſimpliciter ; becauſe the ſentence itſelf confeſſed, that there was 
one living creature which eſcaped, ſo that the ſhip could not be eſteemed 
a wreck, Durie, Haddington, 12th December 1622, Hamilton con- 
tra Cochran. — The ſtatute is our rule, bearing, That ſtranger ſhips 
broken upon our coaſt, ſhould have reſtitution of their goods, where 
they obſerve the like upon their coaſts. Stair, 2oth January 1674, 
Jacobſon contra Earl of Crawford. 88 ; 

A Sui being wreck, and the admiral diſponing to one who ſeizes 
upon the veſſel, and brings aſhore ſome of the loading, and ſecures the 
reſt of the bulk with the ſhip itſelf ; the Lords found him ſecure by 
poſſeſſion, as if it were of all, and the next ſucceeding was found to 
1 no right. Gosford, Stair, 27th July 1677, Duke of Albany con- 
tra Earl of Argyle. 


WRIT. 


Writ. 
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BI LL ſubſcribed with initials, by an ignorant country woman, Subſcription 


who could not read, nor ever had been in uſe to write, blank by inirials in 
| ſcores being drawn by another hand, which ſhe was made fill up with Private deeds. 


a pen, was found null ; it being pleaded, That this could not be cal- 
led the perſon's ordinary ſubſcription, which is what makes a writ ef- 
fectual, nay, that it could not be called a ſubſcription at all, not being 
a writing in any proper ſenſe. February 1735, Pringle contra Keill. 
—— It was found relevant to ſuſtain a bond ſubſcribed by initials, that 
the granter was in uſe ſo to ſubſcribe. Spotiſwood, (Contracts) Au- 
chinleck, (Subſcription) gth January 1628, Peiry contra Ramſay, — 
A diſpoſition was ſuſtained, tho' ſubſcribed by initials only, before two 
witneſſes, the diſponee always proving, That this was the diſponer's u- 
ſual manner of ſubſcribing, not only by witneſſes, but alſo by other 
writs ſo ſubſcribed, Fountainhall, 2oth January 1693, Ker contra 
Gibſon. — The Lords ſuſtained a bond ſigned before witneſſes by ini- 
tials, being done in Ireland ; nor was it put upon the purſuer to prove, 
That the ter was in uſe fo to ſubſcribe. Durie, 2oth January 
1631, Houſton contra Houſton. — A fingle writ of the ſame form 
with that quarrelled, was ſuſtained as an evidence that the party was 
in uſe to ſubſcribe by initials, February 1723, Earl Traquair contra 
Gibſon. 

SUBSCRIPTION by initials is good in law, where it is the party's 
ordinary form of ſubſcribing ; but in denying that it is the party's hand- 
writing, the objector is not put tothe neceſſity of improbation, but may 
do it by way of exception, in which caſe the uſer of the writ muſt prove 
the ſubſcription by the inſtrumentary witneſſes. Durie, 14th Febru- 
ary 1633, Grierſon contra Grierſon. Haddington, 17th January 16171, 
Carnaway contra Ewing. A party purſued upon his bond, ſigned 
by the two initials of his name, as alſo by a notary and three witneſſes, 
denying the ſubſcription to be his; it was proved by the inſtrumentary 
witneſſes, That it was his cuſtom ſo to ſubſcribe, but as to the actual 


ſubſcription two were affirmative and two negative, refuſing that they 


themſelves ſubſcribed, or ſaw the party ſubſcribe ; the purſuer's oath, 
taken ex officio, affirmed the ach of the ſubſcriptions. The Lords 
found the bond ſufficiently proved, the purſuer being a man above ſuſ- 
icion, and no improbation proponed. Stair, 16th November 1667, 
d. Culterallers contra Chapman. — An aſſignation of a bond of 2000 
merks, ſigned only by initials, being quarrelled in a reduction by the 
alledged granters as falſe ; the Lords found it neceſſary to be proved, 
not only that the party had been in uſe formerly ſo to ſubſcribe, but al- 
ſo that he did actually ſubſcribe the writ quarrelled, the firſt pro ut de 
jure, the other by the inſtrumentary witneſſes only; it being of dange- 
rous conſequence to carry conſiderable rights by ſuch ſubſcriptions, which 
may be eaſily counterfeited, and can hardly be redargued comparatione 
literarum ; therefore they would ſuſtain no extrinſick witneſſes, tho 
it was reported there was only one of the inſtrumentary witneſſes alive, 
the aſſignation being of an old date, and nothing having followed there- 
upon. Stair, 21ſt June 1681, Couts contra Straiton. — A bond of 
Vor. II, 6T 500 
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500 merks ſubſcribed by initials before witneſſes, was found not to be 
probative per ſe, unleſs it were proved by the witneſſes inſert, That 
the debitor did aCtually ſubſcribe, or they being dead it was proved, That 
the debitor was in uſe to ſubſcribe by initial letters. Harcus, (Sub- 
ſcriptions) November 1683, Galloway contra Thomſon. — In a 
mutual contract where one of the parties had ſubſcribed by initials, the 
Lords, at diſcuſſing a ſuſpenſion at his inſtance, repelled the objection, 
and ſuſtained the contract, unleſs the ſuſpender would prove that he 
uſed to ſubſcribe ad longum, reſerving improbation as accords. Foun- 
tainhall, zoth December 1701, Forreſt contra Marſhall. — A bill 
was ſuſtained, ſigned only by the initial letters of the accepter's name, 
it being proved, That the defun& was in uſe to ſign by initial letters, 
and that the ſubſcription was like his ordinary ſubſcription, and by the 
writer of the bill, that he ſaw him actually fign. July 1729, Thom- 
ſon contra Shiel. 


In the ex- T EIS nullity being objected to the execution of a ſummons, That 
— —— the ſubſcription of one of the witneſſes was by initials only; the Lords 
67.8% annulled the execution, tho' the party offered to abide by the verity there- 

of; for tho' ſubſcription by initials of parties contracters is ſuſtained ex 
neceſſitate, where they cannot write otherwiſe, care ought to be taken 
in legal executions, to adhibite ſuch witneſſes as can fully and formall 
ſubſcribe. Fountainhall, Dalrymple, Forbes, 18th June 1707, Mee 
contra Duncan, In a proce of removing, the defenders proponed 
an exce — to the execution of warning, That it was not duly 
figned, having only the initial letters of the officer's name; the court 
ſeemed all fattsfied, that this was no juſt objection to the execution of 
a baron-officer, becauſe perſons are not always to be had to undertake 
that low office who can ſign their name at length. 27th February 
1739, Irvine of Neworchard contra 


Signing by TIN fortification of a bill, which had nothing but a mark at it, bear- 

a mark. ing to be Archibald Johnſton his mark, it being alledged, That, this 

Jo ſton a merchant and drover, was accuſtomed ſo to ſubſcribe ; the 

rds, before anſwer, ordained the oaths ex officio to be taken of the 

writer of the bill, and of the witneſſes who ſaw Johnſton write this 

mark, or receive the money for which the bill was __ Stair, 26th 

February 1662, Brown contra Johnſton. — A Bill ſubſcribed by a 

mark, before two ſubſcribing witneſſes, was ſuſtained, it being proved 

to be the debitor's cuſtom ſo to ſubſcribe. Stair, 1ſt February 1669, 
Brown contra Johnſton. 


Sideſcribiog. A D1sPoS1T10N being quarrelled for want of ſideſcribing, the ob- 
jection was repelled in reſpect the laſt ſheet, duly ſubſcribed, contained 
all that was material in the diſpoſition. Forbes, 23d November 1708, 
Sim contra Donaldſon. — A bond written upon two ſheets, was ſu- 
ſtained againſt the cautioner, tho' it was ſideſcribed only by the prin- 
cipal. Stair, 14th January 1674, Ogilvie contra Earl Findlater. In 
like manner, an aſſignation was ſuſtained againſt both the cedents, tho 
ſideſcribed but by one of them. Forbes, 8th June 1711, Creditors of 
Paton competing. — A writ found null becauſe not fideſcribed, it be- 
ing granted after the 1 5th act _ 1696, eſtabliſhing the cuſtom of 
ſideſcribing. Bruce, 18th December 1714, M Donald contra M Donald. 


Writ. 


Deeds ſigned by Notaries. 
A BiII ſuſtained accepted by notaries for the party. 28th June What deeds {0 
1737, Dunwoodie contra Johnſton, J _—_ execu- ith 


« ries ? 

By act 80. parl. 1579, it is appointed, That deeds of great im- What deeds 
" Ard be ſubſcribed by 3 if they can bete, other- ue wo, 
e wiſe by two famous notaries, before four famous witneſſes. Up- four witneſſes? 
on this clauſe, an obligement for a ſum above an L. ioo Scots, ſubſcrib- Aud — 
ed for the party by two notaries, before three witneſſes only, was * * 
found null; and the Lords declared in general, That any thing exceed- 
ing that ſum, without regard to the quality of the parties, was to be 
reputed a matter of great importance. Durie, Haddington, f. Ja- 
nuary 1623, Fotheringham contra Watſon. — An obligement for the 
preciſe ſum of L. 100 Scots, was found to be a matter of great impor- 
tance; and therefore null, being ſubſcribed only by one notary before 
four witneſſes, Durie, 13th November 1623, Marſhall contra Mar- | 
ſhall. --- The contrary found, ſcig. That an obligement for L. 100 | 
Scots is not a writ of great importance, and therefore it was ſuſtained, | 
tho' figned but by one notary, before two witneſſes. Durie, 22d 1 
March 1634, Ochiltree contra Miller. ---- A bond of L. 80 principal, | 
and 40 merks penalty, i for the party by one notary only, ſu- | 
ſtained as a matter not of great importance, ſeeing the penalty was 
not to be reſpected. Durie, iſt February 1628, Ld. Halkerton con- 
tra Kadie.---- Bond granted by a man to his three children for L. zoo, 
was reduced at the inſtance of a creditor, as being ſigned only by one 
notary, altho' it was pleaded to be the ſame as three ſeveral bonds for 
L. 100 a-piece ; but the importance as to the intereſt of the debitor 
was found the ſame, whether granted to one or to ſeveral perſons. Dirle- 
ton, 16th January 1668, Anderſon contra Tarbat. 

A SUBMISSION was found null, becauſe only ſubſcribed by one no- d., other 
tary, it being about an heretable right. Hope, (Arbitration) 7th Ja- 9ecds and con- 
nuary 1617, contra — A diſpoſition to the liferent of a es. 
houſe, which was conſtituted by infeftment, was found not to be a 
matter of importance, the yearly rent being only three or four pounds 
Scots. Durie, 27th January 1630, Roſs contra Home.---A tack was | 
found null as being ſubſcribed only by one notary. July 1729, Wil- | „ 
ſon contra Wilſon. The ſame as to the renounciation of a tack. Du- JM 
rie, 23d February 1632, Ld. Jerviſwood contra Ld. Livingſton. --- 1 
A 1 of the ſame date and witneſſes with the principal aſſigna- 
tion, was found null, becauſe it had only two notaries, and two wit- 
neſſes, being a matter of L. 1000, Hope, (Obligation) 3d June 1613, 
Abercrombie contra Winram. | 

In a reduction of an appriſing deduced upon a bond of 5000 31, Deeds in 
merks ; objected againſt the bond, That it was ſigned by two notaries {tiv{a&ionand 

before three witneſſes only. Anſwered, The bond is in implement | 
of a contract of marriage, and conſequently cannot be a deed of great | 
impottance, when nothing is contained in the bond but what the party 110 
was ab ante obliged for. The Lords did find, That if the ſum of : 5 
5000 merks, contained in the bond, was ſtipulated in the contract of | ll 
marriage, that it could not be reduced upon that nullity ; but if 5 
6 T 2 di 
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did exceed the proviſion in the contract, it was null by the act of par- 
liament, and no better than other bonds ſo ſubſcribed. Gosford, 14th 
December 1671, Jack contra Jacks. ---- For the fame reaſon, a 2 
ſition of moveables by a tenant to his maſter, in ſecurity and payment 
of bygone tack- duties, about 4 or 500 merks was ſuſtained, tho' fign- 
ed but by one notary. Durie, 5th December 163 5, Sutor contra 
Cramond, 


Solemnitis A DEED ſubſcribed by notaries was found null, becauſe the atte- 
inte 2 ſtation did not bear, that it was by command of the party. Stair, 
notaries. 110, 20th July 1667, Philip contra Cheap. ---- A teſtament being quarrel- 
The arteſtati- led, becauſe ſigned for the defunct by the miniſter, and yet did not 
the command bear to have been at the deſire and by the mandate of the party, the 
of the party. Lords found the teſtament null. Fountainhall, 23d February 1688, 
Wilſon contra Executors of Urquhart. A marginal note adjected 
to a bond found null, tho' ſubſcribed by both notaries, becauſe the 
writ did not bear, that they had a mandate from the party to ſign 
the marginal note, and it might have been done by the notaries ex in- 
tervallo, Fountainhall, 6th December 1695, Elliots contra Riddle. 
It is ſufficient that the firſt atteſtation bear de mandato, tho' the fame 
Words be not again added by the co-notaries. Harcus, (Subſcription) 
17th January 1682, Dewar contra Beatſon. 
ac Ifii By act 5, parl. 1681, the witneſſes ought © to hear the party give 
mult bear ca- © warrant to the notary to ſubſcribe for him, and, in evidence there- 
gens ? te of, touch the notary's pen ;” yet no law requires that the notary's 
atteſtation do mention this ſolemnity, the ſame will be preſumed un- 
til the contrary be proved. Fountainhall, Dalrymple, 13th January 
1704, Dallas contra Paul. Forbes, 7th July 1710, Maver and Cow- 
back contra Ruſſel. | 

% Nota- = A WRIT was found null, in reſpect it was not ſigned by the two 

Urte contexy. Notaries unico contextu, but u Pp different days, and ſo not preſent 
at the time, as is required by the act 80, parl. 1579. Durie, Spotiſ- 
wood, (Contract) 20th March 1633, Cow contra Craig. The like, 
Durie, 23d January 1624, M*Moran contra Black. - The act does 
alſo imply, That the four Witneſſes muſt be preſent at the ſub- 
ſcription of each of the notaries, and therefore a deed, tho' fign'd - 
nico contextu by the notaries, was found null, in reſpect that one of 
the four witneſſes adjected to his ſubſcription theſe words, Witneſs to 
the conotary's ſubſcription. Forbes, 24th December 1709, Ander- 
ſon contra Cock. So that upon a double account a writ was found 
null ſigned by one notary and two witneſſes at one time, and ſome 
time thereafter by another notary and other two witneſſes. Forbes, 
27th December 1711, White contra Knox. 

do, If they IT was objected againſt a writ atteſted by notaries, that the nota- 
mult ſubſcribe ries had not ſubſcribed their atteſtations. Anſwered, The names of the 
their arreſi2- notaries are at length in the atteſtations in their own hand writing, 

which is ſufficient; the Lords repelled the objection. Decem- 


ber 1731, Cullen contra Thomſons. 


Notary's ſub THo' the act 1579 give authority to notaries to ſubſcribe for a 
ſcription for party in caſe only he cannot ſubſcribe himſelf, yet a contract was not 
nab th * cas found null ſimply upon that head, that the party could write, unleſs 
he would alſo refuſe that he gave authority to the notaries to ſubſcribe 


for 
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for him; in which caſe the command given to the notaries bchoved 
to be inſtructed. Haddington, 8th December 1608, Littlejohn contra 
Hepburn. Haddington, 19th January 1610, Craig contra Colliſon, 
Haddington, 3d March 1610, * 1 contra Lyell. Haddington, 
14th March 1612, Ogilvie contra Heirs of Din. Durie, 3 iſt Janu- 
ary 1637, Veitch contra Horſeburgh. ---- The atteſtation of notaries 
for a party as non valens ſcribere pro ægritudine, is not probative of it- 
ſelf, (the notaries having acknowledged that the party could write) 


but muſt be aſtructed by witneſſes. Falconer, 3d January 1683, Clark 
contra Ld. Balgounie. 


A Min1sTER can only ſupply the place of a notary to a teſtament Miniſter a- 

within his own pariſh, Haddington, Hope, (Teſtament) ult. Janu- dies 35 3 bo. 
1606, Hepburn contra Ld. Waughton. ---- A contract of marri- 4 

age ſubſcribed for the wife by a miniſter as notary for her, being 
quarrelled as null upon the act 133, parl. 1584, diſcharging miniſters 
to be notaries, except in teſtaments ; the objection was repelled, in 
reſpect that the prohubition is not under the pain of nullity of the deed, 
but only of deprivation of the miniſter. Durie, 12th July 1631, Ld. 
Haſſington contra Bartilmo. 


Tur ſame notary cannot ſubſcribe for both parties in a contract. The ſime no- 


Haddington, 27th June 1610, Craig contra Richardſon, ſabtcribe for 


both parties in 
a contract. 


Writer of the Deed, 


Tur act 179, parl. 1593, requires, That the writer's name and Muſt be na- 
deſignation be inſerted in the body of the writ before inſerting the wit- gd in he. 
neſſes; this act was found only to extend to obligations, contracts, and ſigned. 
ſuch like, not to aus legitimi, ſuch as a ſaſine. Durie, 26th June 
1634, Lord Johnſton contra Earl Queenſberry. -—- By act 5. parl. 

1681, it is enacted, “ That all writs to be ſubſcribed by any part 
ce hereafter, wherein the writer and witneſſes are not deſigned, ſhall 
ebe null, and not ſuppliable by condeſcending upon the writer, or 
te deſignation of the writer and witneſſes. ”' ---- A precept of warning 
being quarrelled upon this clauſe, in that the writer tho' named was 
not deſigned, the objection was ſuſtained, the act being general, com- 
prehending all private deeds executed by parties, and cuſtom hath in- 
troduced no exception with regard to precepts of warning, as it has 
with regard to bills of exchange, receipts to tenants, and ſuch like pri- 
vileged writs, in which the writer need not be named, far leſs de- 
ſigned. Forbes, 23d January 1711, Roſs contra Roſs, ---- A decreet- 
arbitral found null for want of the writer's name and deſignation. For- 
bes, 3d July 1711, Short contra Hopkin. 


NEITHER the act 1593, nor the act 5, parl. 1681, requires that If be muſt 


the writer be named and ap cyan in his own hand-writing, therefore he 4c/igocd in 


. i : n the body of 
a bond was ſuſtained where the writer's deſignation was inſert after the the deed ! 


clauſe of regiſtration by another hand, who filled up the date, place, 
and witneſſes. Fountainhall, 21ſt February. Forbes, gth June 1710, 
White contra Henderſon. ---- The writer of a deed being alſo one of 
the inſtrumentary witneſſes, and not being deſigned in the body of the 

6 U writ, 
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writ, but adding to his ſubſcription, as witneſs, the following words, 
and writer hereof, the Lords found this a ſufficient deſignation upon 
the act 1681; and as for the act 1593, requiring the writer to be de- 
ſigned in the body of the deed, they found the act in deſuetude. Dal- 


rymple, 26th July 1716, Dronnam contra Montgomery, 


If the filler THE Lords refuſed to find a bond null for want of the deſignation 
5 of the filler up of the date and witneſſes; and found, That the act 
muſt be de- 168 1 extended only to the writer of the body of the bond. Fountain- 
ſigned? hall, 2gth, Falconer, zoth November, Home, December 1683, 

Watſon contra Scot. 1gth June 1722, Ld. of Edmonditon contra 


Lady Wolmet. 


Printedbond, Tu Lords found a printed bond due to a trading company null, 
becauſe the eſſentials of the bond, viz. the parties names, the princi- 
pal ſum, annualrents, penalty, &c, being blank, were filled up in 
writing, and the filler up neither named nor deſigned ; but it being 
ſuggeſted, that the blanks were filled up with the debitor's own hand, 
they allowed this to be inſtructed, becauſe in that caſe it would be va- 
lid as a holograph writ. Fountainhall, Dalrymple, Forbes, 2 5th Ja- 
nuary 25 Allardice contra Ld. of Ballogie. ---- But a printed bond, 
where the filler up of the blanks was deſigned, was ſuſtained. Forbes, 
zoth November, Fountainhall, iſt December 1711, Creditors of Spot 
competing. 


Inſtrumentary Witneſſes. 


2 A Bop of ſervitude, dated 1398, was not found null for want of 

not requiſice, Witneſſes, being ſealed and ſubſcribed by the , and it was not 
the common practice to adhibite witneſſes in theſe days. Durie, 11th 
March 1630, Town of Edinburgh contra Town of Leith, 


Wirneſſes A TICKET from one brother to another, bearing, That he 
| by after pra.“ ſhould bear the half of the expence of repairing a certain houſe, ” 
Aice, found null, as wanting witneſſes, and not being holograph. Stair, 
December 1671, Dickſon contra Dickſon. — A bond, tho? be 
the act 1681, was found null, there being but one witneſs, Stair, 4th 
January 1668, Dow contra Campbell. 


If requiſite A DEED granted by a minor with his curators conſent, being chal- 
rh apo. lenged, for this reaſon, That there were no witneſſes to the curators . 
ſemers? ſubſcription; anſwered, Witneſſes are not neceſſary to the ſubſcripti- 

on of conſenters, but only of principal parties, who are to be bound 
by the deed. The Lords found the a& 1681 was general, and there- 
fore ſuſtained the objection. 13th February 1728, Earl Dalkeith 


contra John Henrybook. 


p wu _ A Bond was ſuſtained, tho' having but one witneſs, the ſubſtantials 
out witneſſes 2 being Written by the debitor, and it being proved to be his hand-writ- 
ing. Stair, 23d January 1675, Vans contra Malloch. 
AN exception being proponed againſt a decreet-arbitral, That it 
wanted witneſſes, the Lords found, That there being four Judges 5 
5 ibing 


Writ. 


539 


ſcribing, they might be witneſſes to each other, as in charters ſubſcribed 
by a convent. Hope, (Arbitration) 22d June 1615, Moncur contra 
Waddel. — It being objected, That a ſubmiſſion, and a decreet-arbi- 
tral following thereupon, wanted witneſſes, the objection was repelled, 
becauſe the ſubmiſſion was by the parties and four arbiters ; 
and the blank on the back of the ſubmiſtion, in which the decreet was 
filled up, was ſigned by the parties, and three of the arbiters, which 
was ſufficient, being only for a ſum of money, not exceeding L. 1000. 
Durie, 1 December 1632, Hunter contra Halliburton. — An obli- 
gation being challenged, as wanting witneſſes, it was not regarded, 
That the fame was ſigned by four co-obligants ; for the Lords found, 
That they could not be witneſſes to each others ſubſcriptions. Durie, 
14th February 1633, Rankin contra Williamſon, __.. An obligation 
wanting witneſſes was ſuſtained, the parties, who were many, bein 
preſnmed to have been witneſſes to one another's ſubſcriptions, 2 
January 1732, Seabox of Queensferry contra Stewart. 


A CREDI1ToOR is not a habile witneſs to the ſubſcription of a bond who may 
granted to himſelf; and therefore a bond was found null, wherein be 13 
there was only two witneſſes inſert, of which the creditor was one. 


Durie, 21ſt November 1627, Robertſon contra Abercrombie. — Nor 
a notary witneſs to his own ſubſcription, Durie, 2oth November 
1627, Lackie contra Cuningham. 

THE executor named in the teſtament, being made alfo one 
of the inſtrumentary witneſſes, the teſtament was only found null 
— the nomination of him as executor, but ſuſtained quoad the 
egatars. Hope, (Teſtament) iſt July 1613, neareſt of kin of Lady 
Innerleith contra Biſhop of Galloway. — In a reduction of a teſta- 
ment by the neareſt of kin, the Lords repelled the objection, That one 
of the inſtrumentary witneſſes was alſo a legatar, tho' he had plainly 
an intereſt to ſupport the teſtament ; and tho' the neareſt of kin im- 

ugning a teſtament, is not in the caſe of a debitor impugning his own 
bond, who cannot object againſt the inſtrumentary witneſſes, who muſt 
be adhibited with his conſent. Harcus, (Inprobation) March 1685, 
Graham contra Marquis of Montroſe. 

Four, That one of the judges arbiters cannot, at the ſame time, 
ſubſcribe the decreet himſelf as judge, and alſo ſubſcribe it as notary 
for one of the parties. Colvil, April 1583, Ld. Gormock contra 
the Lady. — The Lords ſuſtained a decreet-arbitral, tho' the notary, 
who ſubſcribed the ſubmiſſion for the parties, was one of the arbiters, 
becauſe the matter was ſmall, and the parties were poor, and dwelt in 
a remote place, where notaries were not eaſily to be had. Spotiſwood, 
(Arbitration) Durie, 29th January 1629, Howiſon contra Gibſon. 

TR Lords ſuſtained this objection to annul a contract, That one of 
the witneſſes was a few days ſhort of fourteen years of age, when he 
did adhibite his ſubſcription; and this was found, tho' the contract was 
fairly executed, and there lay no other objection againſt it. 12th De- 
cember 1738, Davidſon contra Charteris. | 

IT being objected by one of the parties in a minute of ſale, That the 
writ was null, becauſe one of the two inſtrumentary witneſſes was infa- 
mous, infamia juris; in fo far as there was a decreet of improbation of 
a bond obtained againſt him ſome years before, finding him acceſſory 
to the forgery, and ordaining it to be cancelled; the Lords repelled the 

6 U 2 objection 


540 Writ. 


objection, and found it no nullity, the witneſs being choſen by mutual 
conſent. Fountainhall, 1ſt February 1710, Baillie contra Lockhart. 

Tur Lords refuſed to repel a witneſs in an execution of poinding, 
altho' there was deadly feud betwixt the witneſs and the debitor. 
Colvil, February 1586, King's Advocate contra Bryſon. 


Witneſſes A Bop being quarrelled in a proceſs as falſe, becauſe one of the 
—_— witneſſes deponed, That he did not know the party to whoſe ſubſcrip- 
bin ſubſcribe, tion he ſigned as witneſs, being then a boy of 14 years, and called off 
ableriprion, the ſtreet to be a witneſs ; the Lords were convinced, That the bond 
and debitor's ſubſcription were true; yet, in reſpe& of the act 
1681, they found the bond not falſe but null. Fountainhall, No- 
vember 1698, Campbell contra Robertſon, ---- A diſpoſition being 
challenged 5 this head, That the witneſſes did not know the party, 
they deponed, That they never ſaw the party, before or after the 
te time they were called to be witneſſes, but that the neighbours in the 
« cloſe informed them, That ſuch a perſon lived there, and at ſub- 
* ſcribing ſhe declared herſelf to be the perſon before ſeveral by-ſtand- 
« ers. Againſt this it was urged, That the deſign of the law was to 
prevent one perſonating another, which could not be guarded againſt in 
| | the preſent caſe, where the witneſſes, tho they might know there 
was ſuch a woman, could not diſtinguiſh her from any other. 
The Lords found, That the witneſſes had ſuch credible information 
the ſubſcriber was the true perſon, that they might lawfully ſign as 
witneſſes, Here there was no doubt but that it was the deed of the 
party herſelf, Dalrymple, 8th June 1716, Walker contra Repreſenta- 
| tives of Adamſon. 
Tur Lords found a bond null, becauſe one of the witneſſes deponed, 
That he did not ſee the party ſubſcribe the bond. Home, Novem- 
ber 1682, Stevenſon contra Stevenſon. Fountainhall, 12th February 
1684, Blair contra Peddie. A witneſs after 10 or 12 years, having 
acknowledged his ſubſcription, but not remembring that he ſaw the 
parties ſubſcribe, or heard them own that they had ſubſcribed ; but de- 
claring, That he knew their ſubſcriptions, and was ſure he would not 
have fabicribed witneſs, except in the preſence of the parties; this the 
Lords found probative, notwithſtanding the act of parl. 168 1, requir- 
ing witneſſes to ſee the parties ſubſcribe, or acknowledge their ſubſcrip- 
tions, which doth not import that a witneſs, after a tract of years, can 
diſtinctly remember the thing. Forbes, 23d November 1708, Sim 
contra Donaldſon. 


Deſignation THE act 1579, cap. 80, requires that witneſſes adhibited to the 
of rhe wie. ſubſcription of notaries for parties be ſpecially defigned ; and therefore 
tho' the two notaries ſubſcribed before four witneſſes, whereof two 
were defigned in the preciſe terms of the act, the other two were not 
deſigned, but their [ibſcriptions were adhibited to the writ, which 
was alledged to be equivalent ; the Lords, notwithſtanding, found the 
writ null. Durie, 8th July 1623, Sheriff of Cavers contra Hender- 
ſon. ---- But it is ſufficient the witneſſes be deſigned any where, tho 
not in the body of the writ, which the act does not require. 
(Subſcription ) 176 January 1682, Deuar contra Beatſon. | 
A Bonp' being ſubſcribed by the party himſelf before two wit- 
neſſes alſo ſubſcribing, the bond was ſuſtained, tho' the witneſſes 


were 


2 


Writ | 541 


were not deſigned, and not ſo much as mentioned in tlie body of 
the writ, becauſe the aforeſaid act relates only to witneſſes adhibited 
to the ſubſcription of notaries, when the party himſelf cannot write; 
and the act 1 540, cap. 117, which requires that parties ſubſcribe be- 
fore witneſſes, provides not that the witneſſes be deſigned, or ſo much 
as mentioned in the writ. Durie, a0 July 1634, Home contra 
Home. ---- Upon this footing it is, That when the witneſſes are not 
deſigned, or perhaps not mentioned at all, which of courſe lays the 
writ open to the objection of not being ſubſcribed by the party before 
witneſſes, the uſe is to allow the purſuer to condeſcend upon the 
witneſſes, which was found with reſpect to a writ before act 1681, 
tho' the witneſſes were not ſo much as named in the body of the writ. 
Forbes, 21ſt July 1711, Ogilvie contra Baillie. ---- The like. Durie, 
22d Rey 1635, Bell contra Ld. Mow, N. B. The contrary had 
been found, viz. That it was not relevant to condeſcend upon wit- 
neſſes, where it was taken for granted, that the act 117, parl. 1540, 
requires the witneſſes to be condeſcended on in the deed. Dutie, 17th 
June 1625, Ld. Kinaldie contra Kaldie. Auchinleck, ( N ) 
28th June 1631, Ferguſon contra Campbell, ---- But in ſuch a caſe it 
was found, That he muſt condeſcend upon living witneſſes, or other- 
wiſe produce other adminiclesto aſtruct the verity of the ſubſcription ; 
for, if a condeſcendence upon dead witneſſes were held ſufficient, this 
would entirely take off the check, and be the ſame with no conde- 
ſcendence at all. Stair, 3d February 1665, Falconer contra Earl of 
Kinghorn. ---It being objected _—_ a bond, granted before act 1681, 
That it was null as to one of the cautioners, having neither date nor 
witneſſes to his ſubſcription ; and being offered to be proved, that this 
cautioner ſign'd the ſame day, and before the ſame witneſſes with the 
other debitors in the bond ; the Lords, before anſwer, ordained the 
witneſſes to be examined upon this fact. Stair, 24th January 1668, 
Magiſtrates of contra Earl of Findlater. One of the wit- 
neſſes in an old writ, being not ſo much as inſerted, far leſs deſigned 
in the body of the writ, and the purſuer offering to condeſcend on the 
perſon, the writ being long prior to the act of parliament 1681; 
the Lords, nevertheleſs found the writ null and unſupplyable, now af- 
ter a climaterick of 63 years, all the parties alſo being dead. Foun- 
tainhall, Forbes, 5th December 1707, Bell contra Campbell. 

IT being objected as a nullity againſt the execution of an inhibition, 
That the witneſſes were not named nor deſigned in the body of it, but 
in a marginal note, adjected by the meſſenger himſelf, and did not 
fay, (as in probative conſenſual writs is requiſite) that the witneſſes 
were alſo witneſſes to the marginal note, the Lords repelled the ob- 
jection, for the act 1469, cap. 32, requiring executions to be done 
before witneſſes, requires not that the witneſſes be named in the exe- 
cution. Fountainhall, 23d June, Forbes, 5th July 1710, Lord Gray 
contra Hope. | Bb | 

Tur act 5, parl. 1681, requires the witneſſes be deſigned in the 
body of the writ, Cc. this clauſe was found not to extend to the ex- 
ecution of a ſummons, but only of inhibitions, interdictions, horn- 


ings or arreſtments. 8th December 1736, Gabriel Napier contra 
Lord Elphingſton, 
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Subſcription THE confirmation of an executor creditor found null upon the act 
18 — parl. 1686, becauſe the execution of the edict wanted ſubſcribing 


witneſſes, tho it was alledged by the defender, That the ſtatute goes 
no further, than to introduce the form of ſubſcribing witneſſes to exe- 
cutions, in place of the former cuſtom of ſtamping, and does not re- 
late to edictal citations by the officers of inferior courts, who uſed not 
to ſtamp their executions. Forbes, 24th, Fountainhall, 2 5th January 
1711, Moir contra Don. | 

A Tack ſigned by the 8 but not by the witneſſes, 
being left thus uncomplete in the hands of one of the two perſons who 
were inſert as witneſſes, he and the other, ſome days thereafter, put 
their names to the contract as witneſſes, at the inſtigation of one of 
the parties; the Lords found the tack null, for the parties having 
broke up, without perfecting their contract, they were free, and could 
not afterwards be bound but by a new act of their own, interpoſing 
their conſent to the ſubſcription of the witneſſes. June 1730, 
Home contra Dickſon. 


What Deſignation ſufficient. 


Deſignation THE writer of a bond found ſufficiently A the general de- 
of che writer. ſignation of notary. Forbes, 27th June 1706, M. 


Micken contra 
Kennedy. ---- The Lords ſuſtained a writ executed in Edinburgh, 
tho' it bore only written by ] ohn. Ruſſel writer, which they held a 
ſufficient deſignation. Forbes, 2oth February 1712, Rules contra 
Creditors of Riccarton. ---- The Lords ſuſtained (Gentleman) as a 

deſignation of the writer of a paper at Dublin in Ireland, con- 
ceived after the Scots form, and relative to a debt in Scotland. Forbes's 
MS. 27th July 1714, Murray contra * Semple. ---- The docquet 
of a bond being in theſe terms, I have ſubſeribed theſe preſents, writ- 
ten by George Henderſon at ä the 11th December, &c. 
the bond was challenged as null, ſeeing the writer was not deſigned. 
Anſwered, Theſe words, At Auchterhouſe, are rather to be underſtood 
as the deſignation of the writer, than the place of ſubſcribing, and 
de facto the writer lived at Auchterhouſe ; neither is the omiſſion of 
the place a nullity. The nullity was repelled. Forbes, 15th, Foun- 
tainhall, 2oth February 1706, Duncan contra Scrimzequr. ---- A con- 
tract of marriage bearing to be written by the ſaid Mr. John Dickſon, 
mentioned in the former part of the contract as the huſband, this was 
found a ſufficient deſignation, tho Mr. John Dickſon the huſband 
was not deſigned, for it was equivalent to ſaying, © Written by Mr. 
* John Dickſon, who was married ſuch a day — to ſuch a woman, 
a very ſufficient deſignation at leaſt to every party concerned in the con- 
tract. Forbes, 22d December 1710, Dickſon contra. Logan. 


Of the wits. IN an inſtrument of intimation of an aſſignation, one of the 


i | ne ſſes. 


witneſſes being only deſigned Indweller in Edinburgh, it was 
found incumbent upon the aſſigney, being in a competition with 
an arreſter, to make a more particular condeſcendence. Stair, 21ſt 
February 1672, Bailie contra Somervel. The Lords repelled this 
reaſon of reduction of a diſpoſition, granted after the act 1681, That 
one of the witneſſes was not ſufficiently deſigned, being only deſign- 

ed 
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ed Indweller in Edinburgh ; but then they thought if the purſuer in- 
fiſted for it, the defender would be obliged to condeſcend if the wit- 
neſs was dead or alive, and to diſtinguiſh him fo as to be known from 
others of the ſame name. Here the we by „ was not de- 
ny' d, it was only ſuſpected that the diſpoſition which was granted by 
a woman was antedated, in order to prejudge the huſband of his 78 
mariti, Fountainhall, 2gth November 1698, Grant contra Keir, ---- 
Witneſſes in a bond being deſigned thus, (A) writer hereof, and (B) 
at Leckie ; the Lords found, 'That theſe words (at Leckie) were the 
deſignation of both the witneſſes, and ſo repelled the nullity, and ſu- 
ſtained the bond. Fountainhall, Forbes, 14th December 1708, She- 
riffs contra Jamieſon. ---- Witneſſes to a bond being deſigned thus, 
e Gilbert Elliot inſerter of the ſum, and Archibald Neilſon ſervitor 
te to the Laird of Cavers;” the Lords found the bond null, the firſt 
witneſs not being deſigned, tho' it was urged, That the deſignation 
ſervitor, &c. may naturally enough be applied to both, and de facto 
both the witneſſes were ſervants to Cavers at the time. Bruce, gth 
November 1714, Halden of Lanerk contra Ker of Cavers, ---- A 
bond granted by principal and cautioner was docqueted thus, In 707t- 
neſs whereof, I (ſciz. the principal debitor) have written and ſubſcrib- 
ed theſe preſents, &c. before theſe witneſſes, &c. The objection was, 
That the docquet did not bear that the two witneſſes to the ſubſcri 
tion of the principal, were alſo witneſſes to the ſubſcription of the 
cautioner ; the Lords, notwithſtanding ſuſtained the deed, for they 
conſtructed theſe words in the beginning of the bond, We bind and o- 
blige us, &c. ſo as to connect with the words, before theſe witneſſes, 
Sc. Forbes, 14th February 1712, Orr contra Wallace of Camſeſcan. 


Other Requiſites. 


A BonD was ſuſtained wanting a date, having a term of payment. Date, 
Durie, 11th December 1621, Hamilton contra Sinclair. Stair, 1 5th 
January 1662, Grant contra Grant, Forbes, 1ſt, Fountainhall, 2d 
July 1712, M*Ildoune contra Graham.---- A declaration ſuſtained, 
tho wanting a date. Forbes, 21ſt July 17171, Ogilvie contra Baillie. 
A bond wanting a date, it was referred to the defender's oath 
that he ſubſcribed the ſame ; the Lords found this relevant to ſupport 
the bond, with this proviſion, That the defender might add to his 
oath what quality he thought fit. Which looks as if the bond was con- 
fidered to be ſimply null. Stair, 7th June 1666, Crawford contra 


Tur Lords refuſed to find a writ null, upon this ground, That it Place, 
mentioned not the place where it was granted. Forbes, 14th July 1709, 
Vallange contra M*Dowal, Forbes, 21ſt July 1711, Ogilvie contra 
Baillie. | 


Ix a queſtion, if ſubmiſſions fall under the ſtamp-aR, it was urged, Stamp. 

That a decreet-arbitral needs not be ſtamped, being guafi a judicial 
act; but a ſubmiſſion is a contract, and ought to be ſtamped as much | it 
as any other contract; the Lords found, That ſubmiſſions are com- Va 
prehended under the act. 1ſt January 1726, Crawford contra Wiſhart. hal 
| 6X2 Solemnities 
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Solemnities of Deeds wrote book-ways. 


IT was objected againſt a ſaſine, That the witneſſes did not ſign e- 
very leaf, as required by act 17, parl. 1686; it was anſwered, That 
the act was repealed by act 1 N parl. 1696, by which it is ſufficient that 
witneſſes ſign the laſt page. Replied, It neither was nor ought to have 
been parties ſubſcriptions are a check in ſecurities wrote book- 
ways, that no new ſheets be put in; but in ſaſines, where the wit- 
neſſes ſubſcribe not every page, there is no ſafety againſt the notary, 
who may alter and innovate fafines at pleaſure. Duplicd, The laſt 
act is general, ſtatuting with relation to all ſecurities, without limitati- 
on, nor is there any good reaſon for a diſtinction, a ſaſine beyond its 
warrant being a very harmleſs inſtrument, and it muſt be regiſtred 
within a very ſhort time to make it effectual againſt third parties. The 
Lords repelled the objection. June 1716, Earl Findlater contra 
Lady Boyne. January 1725, Earl Buchan contra Duft, N. B. 
This was reverſed in the houſe of Peers. 


Privileged Writs. 


Deeds in yp A LETTER ſent to France commiſſioning wines, not ſuſtained to 


mercatoria. 


_ Subſcribed 
accompts. 


produce action, unleſs proved to be holograph. Durie, 14th Febru- 
ary 1627, Pyrnon contra Ramſay's executors. But thereafter miſ- 
ſive letters in re mercatoria ſuſtained upon the bare ſubſcription of the 
party, without being holograph. Durie, Spotiſwood, (Obligation) 
12th July 1632, Ramſay contra Pyrnon. ---- A commiſſion from one 
merchant to another ſuſtained, tho' ſubſcribed only by initials without 
witneſſes. Stair, Gosford, 11th January 1676, Thomſon contra 
Crichton. — A tripartite contract in re mercatoria, ſubſcribed by the 
three parties, was ſuſtained, tho' wanting both writer's name and wit- 
neſſes. Stair, 19th July 1676, Forreſt contra Veitch. 

The Lords found, That without regard to the a& of parliament 
1681, cuſtom muſt be the rule in proteſts of bills of exchange, as well 
as in the bills themſelves, and therefore a proteſt was ſuſtained, tho? 
the witneſſes were neither deſigned nor ſubſcribing. Fountainhall, 
21ſt July 1697, Inglis contra Clark, 


A T1CcKxET for a ſum of money confeſſed owing for furniſhing, 
ſubſcribed by the party, will be ſuſtained, altho' it want date and wit- 
neſſes, if the particular accompts be extant to which the ticket refers. 
Haddington, 9th January 1611, Simpſon contra Lord Torthorrel. --- 


A ſubſcribed accompt of furniſhing, tho' without witneſſes, ſuſtained. 


Haddington, 6th March 1611, Arnot contra Counteſs of Orkney, 
Gosford, 25th July 1676, Campbell contra Ld. Abden. — A debi- 
tor's naked ſubſcription to an accompt of deburſements found probative, 
ſeeing he did not offer to deny the ſubſcription of the faid accompt to 
be his hand-writ. Durie, 11th January 1628, Rule contra Ld. Ay- 
ton. The ſimple ſubſcription of the debitor, to accompts furniſhed to 
him, were found probative without witneſſes againſt his heir, altho' ſome 
articles of the accompt bore trifling ſums of money advanced by the 
merchant ; but the bare ſubſcription was not found ſufficient for an- 

| | nualrent, 


Writ. 84 5 


— 


nualrent, tho' the accompt bore the ſame. Stair, 2d January 1678, 
M*Lurg contra Earl Dalhouſie. -— The Lords ſuſtained a perſon's re- 
ceipt of victual ſold to him, ſubjoined to an accompt thereof, as proba- 
tive, tho' wanting writer's name and witneſſes, Forbes's MS. 2th 
January 1714, Leſlie contra Millers, 


D1scHARGEs by a maſter to his tenants ſuſtained againſt him, Diſcharge to 
tho' neither holograph nor having witneſſes, Stair, 4th July 1667, * „aan 
Schaw contra Tenants. Dirleton, Stair, 7th November 1674, Boyd 
contra Storie, — The like. . 24th March 1685, Glen- 
dinning contra Glendinning. — A diſcharge by a maſter to his te- 
nant is ſufficient, tho' neither holograph nor having witneſſes. It is 
not ſo where the diſcharges are granted by an annualrenter to an here- 
tor. Stair, 27th July 1667, Preſton contra Scot. 


Founp, That the acts of parliament, requiring writer's name and Deeds be- 
witneſſes in probative writs, had no place in a writing betwixt officers 1e officers 
of the army concerning their pay, and which upon the matter was a 
letter of credit; and therefore action was ſuſtained upon it, tho' ſub- 
ſcribed only by the party without witneſſes. Forbes, 18th January 
1712, Montgomery contra Marquis of Lothian, 


Ox notary is ſufficient to a teſtament, of whatever extent the ſub= Teſtamenta- 
jets be. Haddington, 18th January 1623, contra 6 
An aſſignation ſigned for a perſon on death- bed, tho' only by one no- 
tary, was ſuſtained, being of a teſtamentary nature. Colvil, 
Buchanan contra M*Artey. — An aſſignation made on death-bed of 
a great ſum of money, and ſigned for the party only by one notary, 
was found null at the inſtance of the debitor, altho' it was alledged, 
That one notary might validly have made. his teſtament for him, and 
therein have diſpoſed on all his goods. Haddington, 25th January 
1610, Wardlaw contra Earl Mariſchal. 

Tur Lords ſuſtained a teſtament as a probative writ, altho', 190, 

It did not deſign the granter, but only faid I underſubſcribing, yet it 

named his brother and ſiſter univerſal legatars, and deſigned them. 
2 ab, Altho' it did not name an executor, which is caput & fundamen- 
tum teſtamenti. 3tio, Tho' it did not bear who was the writer; and 
this becauſe it was done among ſoldiers, and in New Edinburgh in Ca- 
ledonia, where there was not copia peritorum to be had. Fountain- 
hall, 1ſt January 1708, Ker contra Hay. — A teſtament made by a 

Captain of one of the Darien ſhips, labouring under the following nul- 
lities, viz. 1270, It wanted the writer's name. 24o, No witneſſes at 
it. 3110, It wanted date and place. Yet the Lords finding no other 
teſtament in competition, ſuſtained the teſtament, it being always 
— to be holograph. Fountainhall, Forbes, 2oth January 1709, 

ennycuik contra Scot. | 

. A TESTAMENT all written with the teſtator's hand, tho' wanting 
date and witneſſes, and, not ſubſcribed, yet found ſufficient to make 
the teſtator's brother his executor. Haddington, 5th December 1610, 
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| Decreet-ar- A DecREET-ARBITRAL is not a privileged writ,and therefore was 
— *% found null, wanting witneſſes. Fountainhall, 28th July 1708, Ld. 
Bel.  Pitcur contra Ld. Millhall. 


Nor miſſve A TACK of teinds being ſet to the heretor, with this condition, 
lecrers, That if he did fell the lands, the tack ſhould be void, and the here- 
tor having ſold the lands, and the titular aſſigned the contract to a third 
party, who inſiſted upon the irritancy, a miſſive letter produced under 
the titular's hand, bearing his conſent to the alienation of the land, was 
ſuſtained, tho' without witneſſes, as a good proof of his conſent, even 
againſt the aſſigney, until the ſame were challenged in an improbation. 
Durie, 12th February 1629, Lord Leſlie contra Ld. Boquhen. — It 
being libelled, That an L. 100 was ſent to the defender to buy furni- 
ture, and that moſt of the ſum was not beſtowed, and therefore craving 
repetition ; a miſſive letter, tho' not holograph, was ſuſtained as a ſuf- 
ficient inſtruction thereof. Stair, 28th February 1671, Earl North- 
eſk contra Viſcount of Stormont. _—. A party, who was ſued upon his 
bond, producing a miſſive letter, not holograph, containing a diſcharge 
of the === with an apology why he ſent not the bond, not being 
then in his hands, and promiſing to ſend it to him; the Lords found, 
That the letter not being holograph, could not inſtru payment of 
this bond, not being in re mercatoria, nor betwixt ſtrangers ; but a 
bond of borrowed money betwixt gentlemen. Forbes, 22d December 
1710, Fountainhall, 11th January 1711, Gordon contra M*Intoſh.--- 
It was found, That a letter, not being holograph, was not ſufficient to 
infer an obligation upon the ſubſcriber, tho! it related to the tocher of 
a married child, and was inſiſted upon as coming in place of a contract 
of marriage, which is favourable. 22d February 1728, Strachan con- 
tra Farquharſon. 

IT was found no objection againſt a promiſe, contained in the poſt- 
ſcript of a holograph letter, that the poſtſcript was not ſubſcribed ; be- 
— cauſe, in other caſes, the want of ſubſcription argues that the writ 
4 ) it left is imperfect, the parties having changed their mind, which 
holds not in the poſtſcript of a letter, ſeeing the letter was ſent. Stair, 
Gilmour, 15th July 1662, 3 contra Ld, Niddry. — The 

like. Bruce, 10th July 1717, Paterſon contra Inglis. | 


Nor con- A CONTRACT of marriage is not a privileged writ, therefore there 
tracts ofmar- being cautioners in a contract of marriage, for payment of the jointure, 
TR the contract was found null as to them, becauſe ſubſcribed only by one 

notary, tho* the ſubſequent marriage did homologate the contract, fo 
as to bind the principal parties. Durie, 3oth June 1625, con- 
tra . Gilmour, 15th December 1664, Campbell contra Camp- 
bell. Newbyth, 23d December 1667, Campbell contra M Allan. — 
A contract of marriage, bearing date fince 1681, in which the witneſ- 
ſes were not deſigned, was found null, tho' marriage had followed up- 
on it ; and the defe& was not allowed to be ſupplied by a condeſcend- 


ance of the deſignations. February 1728, Duke of Montroſe contra 
Graham. | ; 


Peculiarities 


Writ. 


Peculiarities anent the ſubſcribing mutual Contracts and 
Decreets-arbitral. 


WHERE a mutual contract is contained in one paper, the ſubſcrip- 
tion of both parties is neceſſary, but if executed by two counterparts, 
it is ſufficient if each ſubſcribe the paper containing what is preſtable up- 
on himſelf ; upon this footing there being two doubles of a contract, a 
marginal note ſigned but by one of the parties, was ſuſtained, being 
in favours of the other party. Fountainhall, 17th June 1701, Smith 
contra Gordon. 

THREE doubles of a writ being drawn, it was found to be no nulli- 
Ys that in two of them the writer's deſignation was neglected, the 

ird being formal, Bruce's MS. 3d July 1716, Cubiſon contra Cu- 
biſon. 

A DECREET-ARBITRAL Was ſuſtained, altho' the blank on the 
other ſide was not ſubſcribed by the parties, but by the arbiters only, 
ſeeing the ſubmiſſion was duly ſubſcribed. Durie, 7th March 1633, 
Beatie contra Dundee. Forbes, 12th March 1707, Knox contra 
Home. — Where the blank on the back, in which the decreet-arbi- 
tral was afterwards filled up, was duly ſubſcribed for the partics by 
two notaries and four witneſſes, the decreet-arbitral was ſuſtained, tho' 
in the ſubmiſſion, there were only three witneſſes adhibited to the ſub- 
ſcription of the notaries. Durie, 26th January 1625, Fairlies contra 

ohnſton. 

: THz Lords ſuſtained this reaſon of reduction relevant to reduce a 
decreet-arbitral, That the blank on the back of the ſubmiſſion was 
ſubſcribed by the arbiters at the ſame time that the ſubmiſſion was ſub- 
ſcribed, and not after inſerting the decreet-arbitral ; and they found 
the alledgeance proved by the docquet of the ſubmiſſion, in the follow- 
ing words, © And the parties and arbiters in token of their accept- 
« ance have ſubſcribed theſe preſents, with the blank on the back 
« thereof, the ſaid 7th 8 Se. Forbes, 1ſt January 1706, Row 
contra Row. — In a cauſe depending before the privy council, a 
committee of their number being delegated to examine witneſſes, and 
the cauſe being ſubmitted to this committee, a decreet-arbitral, not 
ſigned by the plurality, but only by him who was choſen preſes of the 
meeting, while they acted as a committee, was found null. Forbes, 
7th July 1708, Paton contra Leith, 


Delivery in what Caſes neceſſary ? 5 


A FATHER having diſponed his eſtate to his eldeſt ſon, with war- Monolateral 
randice, did, thereafter, Geier certain bonds of proviſion to his other <4 __ 
children; it was found, That theſe bonds of proviſion, tho' prior in * 
date to the ſon's right, yet poſterior in delivery, could not affect the delivery. 

interveening fee. Dirleton, gth, Stair, 10th January 1668, Ld. Glen- 
corſe contra his brother and ſiſters. — A bond being ſubſcribed by 
a debitor and moſt of the cautioners, and delivered to the creditor to be 
given to another of the cautioners to ſubſcribe, which he having done ; 
and being purſued in an exhibition, it was found, That he might law- 
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fully cancel and take his own name therefrom, ſince he had never de- 
livered it to the creditor, after ſubſcribing ; but that he behoved to give 
it up to the creditor in the ſame ſtate as he got it, with reſpect to the 
other party's ſubſcriptions. Durie, 5th March 1628, M*Gill contra 
Edmondſton. — The like. Durie, 24th July 1634, Glendinning 
contra Wyllie. —In order to defeat an arreſtment, it being alledged, 
That the common debitor had diſcharged the debt, before the date of 
the arreſtment ; it was found, That the diſcharge could operate nothin 
unleſs delivered to the debitor himſelf, or ſome other for his behoof, 
before the arreſtment. Stair, 13th December 1661, Boyd contra Ld. 
Niddery. .—. An obligation to Aiſpone lands, being put into a writer's 
hand, in order to form a charter thereupon, found, That the purchaſer 
could not have exhibition of the bond, or oblige the ſeller to imple- 
ment, unleſs he could ſubſume, that the bond was given to the writer 
for his, the purchaſer's behoof, in order to be delivered up to him. 
Durie, Hope, ( Alzenation) 16th December 1626, Byres contra John- 
ſton, — A Lady having judicially ratified an aſſignation to part of her 
jointure, but ſtill having kept the aſſignation in her own cuſtody ; the 
Lords found the alledgeance of not delivery relevant to free her from 
the aſſignation, and that it was not elided by the judicial ratification, 
Home, January 1685, Lady Bathgate contra Cochran, 


Deed in fi= A CHARTER granted by a huſband to his wife, found ſufficient to de- 

vours of a wife. fend her againſt the heir, tho' no ſaſine had followed upon it; but it was 

alſo found relevant for eliding the ſame, to prove by her oath, That the 

charter had never been delivered to her by her husband, but had been 

taken out by her from his writs, after his deceaſe, altho' it was not al- 

ledged, that the ſame had been revoked or altered by her huſband in 

his lifetime. Durie, 14th December 1627, Dickſon contra Dickſon. 

---A poſtquptial bond for a liferent- proviſion, executed by a huſband in 

favours of his wife, which is not revocable as donatio inter virum & 

uxorem, found lying by the defunct at his death, was ſuſtained, tho” 

the granter altered and recalled the ſame by a writ under his hand, be- 

cauſe ſuch a deed is effectual from its date, as if it had been delivered; 

in reſpect a deed by a huſband in favours of his wife admits not of deli- 

very, he being in law the cuſtodiar of his wife's writings. Bruce, 18th 
February 1715, Lord Lindores contra Stewart. | 


1228 A MuTvar contract becomes an effectual deed upon the ſubſcrip- 
withod! deli- tion of the parties, and requires not delivery to gg ow it. Durie, 
very. 29th June 1625, Crawford contra Vallance's heirs. Durie, 23d June 


1626, Maxwell contra Ld. Drumlanrig. 


Deed dot to A RIGHT inter vivos was found to be good without delivery, the 
— — granter's liferent being therein reſerved, with a power to diſpoſe of the 
wirhout deli- right itſelf during his life. Stair, Gosford, 19th June 1668, Hadden 
very. contra Shoreſwood. A diſpoſition bearing a reſervation of the diſ- 

ours liferent, with power to alter, was found effectual without de- 
very, or aclauſe diſpenſing therewith. Stair, Fountainhall, 11th De- 
cember 1679, Stark contra Kincaid. 
A Bop of proviſion in favours of children, lying by the father the 
time of his deceaſe, ſuſtained without delivery, tho' dated 25 years be- 
fore, Durie, 11th November 1624, Children of Wallace of Ederſlie 


contra 


Writ. 


contra their eldeſt brother. A bond executed by a father,obliging himſelf 
to infeft a younger ſon in certain lands, and lying by the granter the 
time of his deceaſe, found effectual. Durie, 2oth February 1639, 
Lord Cardroſs contra Earl Mar. ---- A diſpoſition of tailzie latent and 
uncomplete, lying by the maker at his deb, was found effectual, tho 
neither delivered, nor containing a clauſe diſpenſing with the not-deli- 
very. Stair, 26th July 1677, Stevenſon contra Stevenſon. The 
Lords ſuſtained an aſſignation as valid, made by a father to his ſon foriſ- 
familiated, tho' never delivered. Forbes, 16th December 1712, Monro 
contra Monro. Aſſignation of a bond by a father to his baſtard ſon, 
lying by him at his death, found good without delivery. Stair, 25th 
February 1663, Aitkenhead contra 'Aitkenhead, --- A woman after 
making her teſtament, having executed an aſſignation of a bond of a 
looo merks in favours of her brother's relict in liferent, and the chil- 
dren in fee; this bond and aſſignation, lying by her at her death, was 
found effectual without delivery. Fountainhall, iſt January 1706, 
Trotter contra Pitcairn. 

A DECLARAT ION under the defunct's hand, bearing a former diſ- 
poſition, which he had granted with a power of alteration, to be null 
and void, and ordaining the heirs of line to ſucceed, was found effec- 
tual without delivery. Stair, 6th January 1680, M*Bride contra Bry- 
ſon. + 
A FATHER having made a tailzie, diſpenſing with the not-delivery, 
and thereafter having made ſeveral other deeds relative to the firſt, and 
altering the ſame in ſome particulars; but not containing a clauſe diſ- 
penſing with the not-delivery ; -the Lords ordained all theſe writs to be 
given up to the heir of tailzie, being lying by the defunct at his death; 
the firſt diſpoſition of tailzie, in reſpect of the diſpenſing clauſe, and 


the reſt, as being acceſſory thereto, Stair, 23d July 1669, Ellies 


contra Engliſhtoun, --- One having granted a diſpoſition of ſome goods, 
without an onerous cauſe, containing warrandice from fact and deed, 
and diſpenſing with the not-delivery, and thereafter having diſponed 
ſome of the ſame goods to another ; in a competition it was alledged 
for the firſt diſponee, That the diſponer could not take away his 7 
quefitum., Anſwered, The firſt diſpoſition was never delivered, and 
the clauſe, diſpenſing with the not-delivery, could not hinder the diſ- 
poner to alter or innovate at his pleaſure, all the uſe of the diſpenſing 
clauſe being only to hinder heirs or executors to quarrel the deed for 
want of delivery; the Lords preferred the ſecond diſpoſition, Harcus, 
( Alienation ) March 1683, contra | 


AN heretable bond by one to his nephew found eſſectual, tho* ne- Regitration 
ver delivered, ſaſine having been given thereupon, which was in the equivalent to 


publick regiſter, whereby there was jus quæſitum to the nephew. 
Stair, Dirleton, 23d June 1675, Bruce contra Bruce, 


' Writs defective in Solemnities, if capable of Support, ſo as 
to furniſh Action, 


delivery. 


THE aCt 179, parl. 1593, ſtatutes, © That all writs and evidents Deed before 
* ſhall make ＋ mention in the end thereof, before inſerting the 1551, want- 
0 


« witneſſes, 


- x g ing the wri- 
the name and deſignation of the writer, otherwiſe the telt name, or 
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* ſame to make no faith in judgment or out-with. It is not extrem- 
ly clear what is intended here, whether that the omiſſion of the wri- 
ter's name and deſignation ſhould make the deed zpſo jure null, fo as to 
2 action upon it, or if it ſhould only furniſh an exception to the de- 
fender; if the firſt, the writ is no better than blank paper, and con- 
ſequently not capable of ſupport by homologation or otherwiſe; if the 
laſt, the exception muſt reſolve into this, That the deed is not a full le- 
gal proof, which of courſe leads the purſuer to ſupport the deed by 
making a proof who was the writer, or by alledging that the defender 
has acknowledged the deed and homologated the fame, which muſt 
bar him from making any objection to its veracity. Our judges 
have interpreted the act in the laſt ſenſe ; and therefore, in a que- 
ſtion upon this act, the omiſſion of the deſignation of the writer was al- 
lowed to be ſupplied by condeſcending upon the ſame. Spotiſwood, 
(Writs) 12th March 1628, Diſhington contra Scot. Stair, 5th December 
1665, Cuningham contra Duke Hamilton. --- The uſer of a diſcharge 
null for want of the deſignation of the writer, was allowed to ſupply the 
fame, by condeſcending upon the writer, if alive, or, if dead, by pro- 
ducing ſeveral of his manuſcripts to be compared with the hand-writ of 
this diſcharge. Stair, Dirleton, 22d February 1676, Ld. Innes contra 
Gordon. A minute of a contract, wanting the date and the writer's 
deſignation, was ſuſtained as a contract of marriage, the marriage ha- 
ving followed, and the purſuer condeſcending, that it was the hand- 
writ of her huſband. Durie, 18th January 1637, Wolf contra Scot. 
— The writer of a bond before 1681, being deſigned ſervant to one 
not deſigned, a condeſcendence upon the deſignation of that undeſigned 
perſon, aſtructed by an aſſignation from the creditor in the bond, where- 
in one of that name was ſo deſigned, was, by the Lords, ſuſtained 
- ſufficient to ſupply the defect. Forbes, 28th January 1713, Scot La- 
dy Hackſhaw contra Dutcheſs Buccleugh. --- In like manner the defect 
of a bond which wanted the writer's name altogether, was allowed 
to be ſupplied by a condeſcendence upon the writer, and a proof that he 
wrote the bond. Forbes, 2d, - Fountainhall, 25th, February 1710, 
Sharp of Hoddam contra Earl of Nithſdale. 


Deed before TT was objected as a nullity to a bond of thirlage, That tho? ſubſcri- 


= wieſles bed by two notaries and four witneſſes, one of the witneſſes is not de- 
names or their ſigned, or ſo much as inſerted in the body of the writ ; the Lords 


delignations. found the bond null upon the act 80, parl. 1 $7 , and that the defect 
was not ſuppliable by condeſcending on the 8 of the witneſs 
tho' the certification of this act is not more expreſs than of the act 
1593, being almoſt in the fame words. 25th January 1738, Low 
contra Beatſon. 


Deed aſter By act 5, parl. 168 1, it is enacted, © That all writs ſubſcribed by 
7681, wanting « any party, wherein the writer and witneſſes are not deſigned, ſhall 
deſignation of ** be null, and not ſuppliable by condeſcending upon the writer, or the 
VIE or ce deſignation of the writer and witneſſes; upon this clauſe a bond 
Wirges. was found null, which wanted the name of the writer, tho' a moſt 

regnant proof was offered, that a perſon condeſcended on wrote the 
bond, wy who was alſo produced in court to depone upon the fact. 
Fountainhall, 21ſt November 1704, Kirkpatrick contra Ferguſon.---- 


In the like manner an obligement bearing date ſince the act 1681 42 


Writ. 


found null for want of the writer's deſignation, and not ſuppliable by 
offering to prove by oath of the granter's heir, that it was truly ſub- 
ſcribed by his predeceſſor, and never ſatisfied. Forbes, 4th January 
1710, Logie contra Ferguſon, ---One of the ſubſcribing witneſſes in a 
bond, ſince the 1681, being, by miſtake, named in the writ by another 
chriſtian name than his own, the bond was found null, and not ſuppli- 
able, becauſe, ſtrictly ſpeaking, the witneſs was not ſo much as named 
in the bond. Fountainhall, Dalrymple, Forbes, 15th July 1707, 
Abercrombie contra Innes. 

Bu r a bond ſince 1681, of which the debitor had paid a part, was 
ſuſtained, tho' the deſignation of one of the — was wanting, 
which muſt be upon this footing, That the nullity mentioned in the 
act is not a total nullity to bar action, but only ſuch as to furniſh the de- 
fender with an exception, which he may renounce, either by expreſs 
conſent, or by conſent implied in acts of homologation. Bruce, 17th 
ragged 1715, Sinclair of Freſwick contra Sir James Sinclair of Dun- 
beth. | 
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A DECREET-ARBITRAL being challenged in a reduction, becauſe , Deed wane- 
the ſubmiſſion on which it proceeded was null by act 1681, there being "5 ene: 
only one witneſs to the ſubſcription of one of the parties ; the defence 
was, That the ſubmiſſion was homologated by the parties appearin 
and pleading before the arbiters. Anſwered, This may give it the . 
fect of a verbal ſubmiſſion, which by law is reducible upon iniquity, 
but cannot make a null writ valid. Replied, A writ tho' defective up- 
on the act 1681, is not zpſo jure null; it has an effect in law as being 
ſuthcient to found a proceſs; tis elidable indeed by exception, but if 
the party do not chuſe to move his — — it is not pars judicis 
to take notice of it; and the acts of homologation mentioned, are ſuffi- 
cient to bar the party perſonal: abjectione from moving his exception; 
the Lords ſuſtained the defence of homologation. 211t January 173 5, 
Tailter confra Hamilton of Grange. ---- A minute being null for want 
of witneſſes, was nevertheleſs ſuſtained, as having been homologated by 
the party, in ſo far as he received an aſſignation appointed in the minute 
to be made to him by the other party, and compriſed thereon, Ni- 
colſon, ( Homologation) 12th July 1620, Gordon contra Lyle. 

A Ticker neither holograph nor having witneſſes, cannot be 
ſuſtained by referring to the defender's oath that the ſubſcription is 
his hand-writ, becauſe the obligation being null is not ſuppliable by 
any ſort of proof, and therefore the verity of the debt muſt be ſimplici- 
ter referred to the defender's oath, and that it is ſtill reſting owing ; 
which was the rather found, that the obligation was 25 years old, and 
the money never demanded before. Durie, 14th February 1633, 
Rankin contra Williamſon, --— In the like caſe the Lords found, That 
the defender might adje& what quality he thought fit, and was not 
bound to depone fimpliciter upon the verity of the ſubſcription. Durie, 
11th February 1634, Cafſimbro contra Irvine. A ticket from one 
brother to another, bearing, That he ſhould pay the half of the expen- 
ces of the reparation of a certain houſe, found null, as not being ho- 
lograph, and without witneſſes; and the offer was not found relevant 
to prove the verity of the ſubſcription by witneſſes, or comparatione 
literarum, tho' being betwixt two brethren in re modica, not much 
exceeding L. 100, Stair, 5th N 1671, Dickſon contra ay wo 

642 on, 


Writ. 


ſon, ---- In a purſuit upon the paſſive titles for payment of a bond, ob- 
jected, There is but one witneſs to the bond. In order to ſupport the 
bond a proof being admitted, other writs were produced of the debi- 
tor's hand-writing, and one witneſs deponed that the ſubſcription was 

his; the Lords found theſe not ſufficient to ſupport the bond. Stair, 
4th January 1668, Dow contra Campbell. 

THe act th, parl. 1681, which declares, That writs ſhall be null 
unleſs the witneſſes be deſigned, goes upon the ſuppoſition, that there 
muſt be two witneſſes, and as the want of the deſignation of the wit- 
neſſes is not ſuppliable by a condeſcendence, far leſs will a proof be ad- 
mitted that there were de facto witneſſes, when none are named in the 
deed. But as theſe nullities amount not to a denegatio actionis, but re- 
ſolve into an exception; the act does not ſay, that the ſubſcriber of the 
writ may not be barred from his exception by homologation ; and if 
by homologation, which is but an implied acknowledgment of the ve- 
rity of the deed, multo magis by a direct acknowledgment upon oath; 
and therefore a contract null upon this act, as being ſubſcribed only 
by one witneſs, was found ſuppliable by referring the verity of the 
ſubſcription to the party's oath. Fountainhall, 26th December 1695, 
Beatie contra Lambie. But where there are no witneſſes at all, the 
objection amounts to a denegatio actionis, and which therefore does not 
admit of being ſupplied, as was found in the caſe of a miſſive letter want- 
ing witneſſes altogether. Forbes, 22d December 1710, Fountainhall, 
11th January 1711, Gordon contra M*Intoſh. ---- Four perſons ſign- 
ed an order or commiſſion to a ſhipmaſter in Leith, for building a 
ſhip of 50 tuns burden, to be delivered to them for their reſpective in- 
tereſts; the ſhip was accordingly built, and my one paid his moiety 

except Balfour, whoſe defence was, That the order or commiſſion was 
null by the act 1681, as wanting witneſſes. Anſwered, Im, The 
Lhe does not pretend to deny his ſubſcription, and that is ſuffici- 
ent to bind him to all the terms and conditions expreſſed in the writ. 
2do, The defender is removed perſonal: objectione from pleading the 
nullity, who ſaw the purſuer laying out his ſtock and labour upon his 
account in purſuance of the commiſſion, after which it would argue 
the greateſt turpitude if he ſhonld refuſe to perform his part of the 
bargain. The Lords found the defender liable. July 1716, 
| Henderſon contra Balfour, | 
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Wanting a A DEED being ſubſcribed by notaries, becauſe the party could not 
— N write, was found null, becauſe the notaries ſubſcription did not bear, 
the norary to that it was by command of the party; nor was it found ſuppliable by 
ſign for the a proof of witneſſes that the command was actually given, becauſe e- 
* ven in ordinary caſes order or command is not ſo probable. Stair, 


26th July 1667, Philip contra Cheap. 


Where nota A Tack null, as ſigned by two notaries upon different days, 
Renal ends”. and not unico contextu, was found homologated by the tackſman's en- 
cortexts. tring into poſſeſſion. Durie, 23d January 1624, M*Moran contra 

Black. ---- The like, with regard to an infeftment of annualrent, in 
virtue of which the creditor had been in poſſeſſion of the lands for ma- 
ny years. Durie, 2oth, Spotiſwood, (Contract) 21ſt March 1633, 
Cow contra Craig. | 


b A BoNnD 


1 


Writ. 5 53 


A Bop ſubſcribed by two notaries before three witneſſes only, was Deeds of im- 
found homologated and unquarrelable, by payment of annualrent for Ving br — 
ſeveral years. Nicolſon, ( Annmalrent )2oth November 1627, Lockie notary. 
contra — A decrect-arbitral being quarrelled, that being in 
a matter of importance, the ſubmiſſion was ſigned only by one notary ; 
the Lords fullained a receipt of 1200 merks, paid in conſequence 
thereof, as a ſufficient homologation : For tho' the receipt laboured 
under the ſame defect, yet it was ſtill good as to L. 100 Scots. Foun- 
tainhall, 23d November 1699, Grierſon and Mackie contra Scot. ---- 
An aſſignation null, as being ſigned only by one notary, was found to 
be good againſt the cedent, who homologated the ſame, by granting 
a diſcharge relative thereto, Haddington, 7th March 1612, Boſwell 
contra Kinninmouth. A contract of marriage ſubſcribed only by | 
one notary before witneſſes, is not quarrellable upon that head, either 
by the huſband or wife or their repreſentatives, provided marriage 
have followed upon it, becauſe the marriage is an a& of homologa- 
tion, which bars them from making the objection. Spotiſwood, (Mar- 
riage) 6th July 1626, Cheap contra Mowat. Durie, 1oth Decem- 
ber 1630, Niſbet contra Newlands. Stair, 1ſt July 1662, Bready 
contra Bready. | 

A Discu Ano null ſubſcribed only by one notary, may be ſup- 
ported by the offer to refer to the creditor's oath the verity of his com- 
mand to the notary to ſubſcribe for him. Haddington, 22d June 
1611, Ld. of Redpath contra Huntly. - An obligement of great im- 
portance null, as ſubſcribed only by one notary and three witneſſes, 
may be ſupplied by the party's oath, if he be in life. Haddington, 
29th November 1609, Weir contra Moffat. — The like. Durie, 
8th July 1623, Sheriff of Cavers contra Henderſon. — A ſubmiſſion 
being ſigned by two notaries, and prorogated by one only, upon the 
decreet's _ quarrelled becauſe the prorogation was not ſubſcribed 
by two, the defect was found ſuppliable by the party's oath. Colvil, 

contra . A deed of importance being objected to 
as ſubſcribed for the party but by one notary before four witneſſes, and 
it being referred to the party's oath that he gave command to the no- 
tary, he acknowledged the fact, but inſiſted that the contract was not : 
in the terms agreed to by him; upon this it was pleaded for the 
party, That a deed null for want of ſolemnities _—_— by law, can- 
not be ſupplied by the party's oath, ſo as to make a literarum obligatio. 
Anfwere] mo, Deeds null for want of legal ſolemnities are capable 
of homologation, and therefore may be ſupported by oath. 240, 
Whatever may be thought with regard to the ſolemnities of the act 
1681, that theſe cannot be ſupplied by homologation or oath, the 
preſent caſe is different ; two notaries are required in deeds of impor- 
tance, as a more firm evidence of the party's conſent, not in way of 
ſolemnity, and the party's own acknowledgment of his conſent, is in 
all views a ſtronger evidence than that of two notaries. 'The Lords 
ſuſtained the contract. 4th July 1739, Corſbie contra Sheill. 

ONE having bound himſelf in the marriage- contract of his wife's 
ſiſter to give with her 200 merks of tocher, and the contract being 
quarrelled by his heir, as being ſigned only by one notary and two wit- 
neſſes, the Lords repelled the obſection, the marriage having followed, 
and there being two decreets ſtanding upon the contract, a decrect 
of regiſtration againſt the obligant himſelf, and thereafter a decreet of 

Vox. II. rs 2 tranferrence 


N Writ. 


transferrence againſt the heir, who had now ſuſpended the ſame. Du- 
rie, Spotiſwood, (Marriage) 11th March 1628, Muir contra Craw , 
ford. | 
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; Bill deſeAive A BIII 8 — null rr annualrent and penalty, was 
© ties found not homologated even by a poſterior payment of of the 
principal ſum ; for if it was not good as a bill, it could 2 | 
as nothing but a note neither holograph nor having witneſſes, which 
in our law cannot ſo much as furniſh an action. February 1730, 
Chatto contra Davidſon. --—- The direct contrary was found. e- 
bruary 1733, Brown contra Irvine of Wiſebie. 2 


Penalty of falſifying Writs. 


A BonD being antedated in order to fave it from an inhibition, 
was found null in totum, and the Lords in panam falſi refuſed even to 
ſuſtain it, as granted of its true date after inhibition. Durie, 1oth 
February 1636, Edmondſton contra Sym. — A bond being produ- 
ced vitiated in the ſum by a ſuperinduction of pounds for merks, was 
refuſed to be ſuſtained for the original ſum, but found null in fatum. 
26th November 1723, M*Douall of Garthland contra Repreſentatives 
of Kennedy of Glenour. ---- A marginal note being proved to be of a 
falſe date, this was found to annul the marginal note only, becauſe the 
brocard, falſum in uno falſum in omnibus, holds only in articulis con- 
nexis. rcus, ( Improbation) February 1688, Johnſton con- 
tra Johnſton. ---- In an improbation of a precept of ſaſine it being 
found raſed and falſified in the name of a room, was only declared 
falſe as to that point, and ſuſtained for the remanent; becauſe, one of 
the parties whom it concerned non erat Pe falktatis & aoli. 
Haddington, 27th June 1597, Ld. Keir contra Ld. Pardivie. 


WRIT how far probative? See Probation. 
VITIATE writs how far probative? Ibid. 


VITIATION whether preſumed fraudulent or innocent ? See 
Preſumption. | 


BLANKS when preſumed filled up? See Pręſumption. 
DELIVERY when underſtood made? Ibid. 


DEEDS taken in name of third parties, if good without deli- 
very? Ibid, | 


— 


DEED of importance figned but by one notary, will it be ſuftain- 
ed for L.100, See a 


WRONGOUS 


| 
| 
| 
| 
| 
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: Wrongous Im priſonment. 
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WRONGOUS IMPRISONMENT. 


A MAN being charged and impriſoned by an aſſigney to a contract Aion upon 
which had been implemented to the cedent, and purſuing the i at common 


cedent for wrongous impriſonment, damages, &c. the Lords refuſed * 


action, becauſe he had not ſuſpended. Fountaihhall, 17th July 1678, 
Durkie contra Cairns. | 


AN epiſcopal miniſter, who had been depoſed by the preſent church Upon the 
judicatoties, being apprehended by the bailie of a burgh while he was © 2791. 


preaching there, and impriſoned on that account, altho' he had taken 
the publick oaths, did inſiſt for the penalty of the new act of parliament 
touching wrongous impriſonment ; the Lords found, That there was 
no neceflity of a written information in this caſe, ſeeing the bailie him- 
ſelf came along to the | apy where the miniſter was contraveening an 
act of parliament, and the act of his own deprivation ; and found, That 
being under church-cenſure, he was in the exception of the aforeſaid 
act 1701 ; and further found, That a ſubſcribed bond of cautionry, not 
being offered (tho' ſufficient cautioners _ and offered themſelves 
bail for him) the bailie committed no fault in refuſing to ſet him at 
liberty; and therefore aſſoilzied from the proceſs. Fountainhall, 5th 
January 1704, Peacock contra Allan.--- A party by bill infiſting upon 
the penalty of the act of parl. 1701, becauſe one had impriſoned him 
for a debt, tho' it was paid by intromiſſion with his rents; the Lords 
found, That he could claim no ſuch privilege, the act relating only to 
impriſonment for crimes, but thought, That even in the caſe of debts, 
the party had an action for damages by the common law, before the 
act 1701 was made. Fountainhall, roth February 1705, Gordon 
contra Hope. Which action was ſuſtained that very day, Robertſon 
contra Pediſon, 


. 


B BAP of Holy-rood-houſe. 
See King's Palace. See Sanctuary. 
Abbzeviate of Adjudication 
muſt be recorded. See Regiſtration. 
Not neceſſary in an Adjudication led 
before the Sherriff, vol. 1. pag. 3. 
Abding by. Sce Improbation. 
Abſolute Warrandice.SeeWarrandice. 
Accepting of a Diſpoſition, with the 
Burden of Debts. See Paſſive Title. 


Acceſſorium ſequitur Principale. 


What underſtood to be Acceſſories. See 
Part and Pertinent. Acceſſories go 
along with the principal Subject, v. 
I. 10, | 

Acrreſce. See Acceſſorium ſequitur 
Principale. 

At bekoze Anſwer. See Proceſs. 

Aﬀ of Court how far probative. See 


roof. 

At of Gzace. See Priſoner. 

At of Sederunt 1662. See Creditors 
of a Defunct. 

At /alvo jure cujuslibet, v. 1. 313. 

Aﬀto communi dividundo, among Heirs 
Portioners. See Heir Portioner. Ex 
Delicto, an tranſit in hæredes? See 
Perſonal and Tranſiniſſible. Pænalis, 
an tranſit in hæredes? See Perſonal 
and Tranſmiſſible. Quanti Minoris. 
See Sale. Redbibitoria. See Sale. 

Action ſuſtained to one upon a Delict 
committed againſt another, v. 1. 252, 
482. v. 2. 50. Suſtained againſt one 
upon a Delict committed by another, 
v. 2. 343. Againſt Magiſtrates for ne- 
glecting to apprehend a Rebel. See 
Priſoner. For ſuffering a Priſoner to 
eſcape. Bid. 


Adjudication and Appriſing. 


Adjudication upon a Debt in Diem. See 
Legal Diligence. Removing at the In- 


ſtance of an Adjudger, where there 
are other Adjudgers, pari paſſu. See 
Common Intereſt, Competing with o- 
ther Rights. See Competition. With a 
Charge, not a real Right, v. 2. 451. 
Charge againſt the Superior, has no 
Effect in Competition with voluntary 
Rights, v. 1. 182. Redeemable b 
the Superior. See Superior and Vaſſal. 
Purchaſed by an apparent Heir, re- 
deemable from him. See Apparent 
Heir. Citation upon it makes the Sub- 
ject litigious. See Litigiaus. Of Subjects 
where Aſſignies are excluded. See Per- 
ſonal and Tranſmiſſible. Remains en- 
tire, till the laſt Shilling be paid. See 
Right in Security. A Sum for which 
Adjudication is led, may be opponed 
by way of Compenſation, v. 1. 164. 
Method of obtaining Infeftment 
thereupon. See Infeftment, With In- 
feftment good againſt the Ward. See 
Ward. Caſualties of Superiority, whe- 
ther they fall by the Adjudger, or by 
his Debitor? See Vaſſal. Objections to 
keep the Legal open,&c. v. 1. 537. 
Legal kept open by Minority. See 
Minor. Supported as a Security ex no- 
bile offici9, v. 1. 536, 539 #0. 2. 
18 1. Diligence preſtable by Adjud- 
rs. See Diligence. Extinguiſhed by 
— tho' the Adjudger bona 
| fide uſe it as a Right of Property after 
Expiry of the Legal. Sce Bona fide Con- 
ſumption, Order of Redemption, See 
Redemption. 
Admiral Court. See Jurisdiction. 
Adpꝛomiſſor. See Cautioner. 
Adſcriptitii Glebae. See Coalter, See 
Fiſhers, See Pactum Illicitum, 


- Adultery. 


Bond granted cauſa Alulterii. See 
Pattum Illicitum. What proof ſuffi- 
cient ? See ts F 

a 


Advocate 


A A 
Advocate. Annualrent, _ 
Advocation. Whether due upon a Bond of Proviſion? 


Deadly Feud betwixt Judge and Party, 
a good Ground of Advocation. See 
Declinator. 

Aeſtus Amoris. See Imbecillity, 

Agent purchaſing in his Conſtituent's 
Debts. See Pa#um Ilicitum. 

Agnat, who as neareſt Agnat is entitled 
to be Tutor in Law. v. 1. 420. 


Airt and Part. 


Airt and Part, v. 1. 252. v. 2. 159, 
160. Aſſiſtants, whether liable in So- 
lidum ? See Solidum & pro rata. 


Aliment, 


What underſtood to be an alimen- 
tary Proviſion? v. 2. 76. Whether 
an alimentary Proviſion can be aſ- 
ſigned? Bid. When preſumed ex 
pretate, when for Recompence? v. 

2. 140, 141, 142. Alimenta 
Provifion will it fall when the Cre- 
ditor comes to be otherwiſe pro- 
vided ? See Implied Condition. Parents 
bound to aliment their Children. See 
Parent and Child. Aliment of a Ward 
Minor, Debitum fundi. See Perſonal 


V. I. 33. By the Law of what 
Country regulated? See Foreign. Right 

in Security bearing Annualrent, when 
the Sum ſecured bears none. See Right 
n Security. Conſtituted as a ſeparate 
Right, independent of the princi 
Sum. See Acceſſorium ſequitur Prin- 
cipale. 


Annualrent, Infeftment of. 


Annuity of Teind. See Teinds. 
Annus Deliberandi. See Induciæ legales. 


Apocha trium annorum. v. 2. 136. 
Apparent Heir. See Heir apparent. Three 


Years in Poſſeſſion. See Paſſive Title, 
Appeal. 
Apprentice. 
Approbate and Reprobate. 
Appꝛobate and Reprobate. v. 1. 427. 


y Appziſing. See Adudication. Diligence 


o eſtable by Appriſers. See Diligence. 
enunciation thereupon, makes the 
Subject litigious. See Litigious, 


Arbitration. 


and real. Of Priſoners. See Priſoner. Of Arbiter. See Arbitration. If a Minor 


the Family to the next Term, whe- 
ther a privileged Debt? See Privileged 
Debt. Whether this Aliment comes 
off the whole Head? See Executry. 
Whether a Debt. upon -the Heir ? 
v. 1. 357. . 5 
Allowance of appriſing. See Adjudica- 
tion. See Regiſtration. 
Alteration from what Deeds preſumed? 


See Preſumption. 

Alternative. 
Anabaptiſt. See Qyater. 2 
Annat. 

anne xen Property. See King, 


U 


may be Arbiter. See Minor. 
Arbitrium boni viri. 
Arreſtment. 


pon a Dependence. See Legal Dili- 
gence, Upon a Debt not yet due. See 
Legal Diligence. Upon a Bond of 
Relief v. 1. 127. Makes the Sub- 
ject litigious. See Litigious. Bars not 

Poinding. See Compitition. Compet- 
ing with other Diligences. See Competi- 
tion. Competition betwixt an Arreſt- 
ment and a blank Bond. See Blank 
Writ. Fraud of the common Debitor 
good againſt the Arreſter. See Fraud. 
Executed edictally, what Effect it 14 


” 


See Bona fide ent. Laid in the 
Hands of Foreigners, by an Execution 
at Mercat-C rol of Edinburgh, Pier 
and Shore of Leith. v. 1. 330. Ju- 
risdiftionts fundande gratia. See Fo- 
rum competens. Of ſtrangers for Debts 
contracted within Burgh. See Burgh- 
Royal. Of a Debitor in Priſon. v. 2. 


169. Of a Ship, Form thereof. v. 1. 
269. 


Aſſignation. 


Supplied by equivalent Deeds. See Vir- 
tual Afignation. Aſſignation intima- 
ted to one Co-obli 


gant, if it bars the 
other to make Payment? See Bona ſide 
payment. Co 


mpeting with other Rights. 
See Competition, To Mails and Duties, 
how far effectual againſt the Heir? v. 
I. 181. Toa Teind Duty. See Compe- 
tition. Whether a Creditor is bound to 
aſſign upon Payment? See Debitor and 
Creditor. Aſſignation taken bya Debi- 
tor, who is liable ex delicto. See Debi- 
tor and Creditor. Diligence preſtable by 
Aſſigneys in Security. See Diligence. 

Alſiſe, wha Caſes muſt be tried by an 
Aſſiſe? v. 1. 493. 

Aſſythment. See Reparation. 

Atteſtex. See Cautioner. 


B 


Backbond by a Donatar of Eſcheat. 
See Gift - of Eſcbeat. When under- 
ſtood to bein favours of third Parties. 
See Jus queſitum tertio. In what 


Caſes good againſt fingular Succeſſors? 
See Perſonal and Rea? ; 


Bailie of the Abbay, See Sanctuary. 
Baitn fn the Donſe, Import thereof. 

See Proviſions to Heirs and Children. 
*Batrns Part, See Legitim. 


Bank. 
Bankrupt. 


Objections upon the head of Bankruptcy, 


ow proponable? See Competent. 


Bargain of Moveables, What Proof 


ſufficient, See Proof. 


Baro. Semel baro ſemper baro. v. 2. 164. 


— 


Baron Court. Sce Jurisdiction. 

Barons of Exchequer their Powers as 
to granting of Gifts of Eſcheat, See 
Gift of Eſcheat. 

Baronp, nomen univerſitatis. v. 1. 574. 
V. . 45. 


Baſe Infeftment. 


In a Burgage Tenement. See Infeft- 
ment, 


. Baſtardy. 
A gift of Baſtardy, if it requires De- 


clarator. See Declarator. What Proof 
ſufficient? See Proof. Baſtard may ap- 


point Tutors to his Children, Sce 
Tutor and Pupil. 
Battery, 


—— as Þeir, See Paſive Ti- 

le. 

Beneficium Cedendarum Aﬀfonum., 
v. 1. 555. See Debitor and Creditor, 


Beneficium Competentiæ. 


Beneficium Jnventarit. See Heir cum 
Beneficto, 


Beneficium non vacans, neguit con- 
Ferri. v. 2. 291. 
Betwixt and a Term. Im 


rt of this 
Clauſe. See Arbitration. 


Clauſe 4 
Bill of Exchange. 


Proves its Date againſt the Heir. v. 2, 
259. Upon Death-bed proves not 
its onerous Cauſe. v. 2. 254. Con- 
junct Accepters how liable? See 
Soltdum & pro rata. Conjunct Draw- 
ers, have they Action in Solrdum? 
Bid. Bill taken payable to the Bear- 
er. See Blank Writ, 


Blank Writ, 


At what Time preſumed filled up? See 
Prefumption. Filled up upon Death- 
bed. See Dearh-bed. 


(a) 2 Blazon 


— — — — 


_ 2 


B 


Blazon, See Deforcement. 
Bona & mala fades. 
Bona fide Conſumption. 
Bona fide Payment. . 


Bond containing Subſtitutions not con- 
firmable. See Service and Confir- 
mation, Containing Subſtitutions, 
whether the Heir or Executor has 

Right? See Succeſſion, Bond here- 
table, as bearing Annualrent, whether 
moveable before the Term of Pay- 
ment? See Heretable and Moveable. 
Heretable by a Clauſe of Infeftment, 
whether moveable before the Term 
of Payment? v. 1. 10. See Here- 
table and Moveable. Secluding Exe- 
cutors, whether moveable before the 
Term of Payment? See Heretable 
and Moveable. 


V » 


Bond of Preſentation. 


Bond of Pꝛoviſion, how far reducible 
upon the Act 1621? See Bankrupt. 
Whether it create a jus crediti before 
Delivery ? v. 1.425. Not revoked 
by a general Aſſignation. See Pre- 
ſumption. Not preſum'd delivered of 
its Date, v. 2. 155. | 

Bond ſecluding Executozs, how far 
the Secluſion operates? See Succeſſion. 


Brevi manu. 


Bzie ve. See Service of Heirs. 

Brieve of Jdiotry, See Iaiotry and 
Furiofity. 

Bzieve of Tutozy, See Tutor and 


Pupil. 


Burden, whether real or perſonal. See 


Perſonal and real. Debts burdening 
a Diſpoſition of Moveables are prefe- 
rable, v. 2. 176. 

Burgage Tenement, baſe Infeftment 
therein. See Infeftment. 

Burgels, his Privilege of ſummary Ar- 
reſtment, if it goes to Aſſignies? See 


Perſonal and Tranſmiſſible. See Burgh- 
Royal. 
Burgh and Hamehald, Sce Fairs and 


Mercats, | 
Burgh-Royal. 


Eſcheat of Rebels within Burgh. See 
Eſcheat. 


Burial Place, See Part and Perti- 


nent. 


Burnt Tenement. v. 2. 671. 


Butchers, 


Bygones, whether carried in a Redu- 
ction upon the Head of Death-bed, 
v. 1. 111, 220. Upon the Head of 
Inhibition, v. 1. 476. Upon the 
Head of Bankruptcy, v. 1. 84. Upon 
the Head of Minority and Lefion, v. 
I. 586, Ina Declarator of Irritancy, 
v. 1. 486. See Bona fide Conſumption. 
What Sort of Adjudications carries By- 
gones, v. 1. 10. 


C 
Calumny, Oath of. See Oath. 


Captive. 


Cargo. Riſque whether upon the Mer- 


chant or Skipper. See Periculum. 
Caſtle of Edinburgh. See Sanctuary. 
Taſualties of Superiozity, how un- 
derſtood paſt from. See Implied Diſ- 
charge and Renounciation. 0 


petantur tantum. See Service perſo- 
nal. See Superior and 9 e- 
ther they fall by the Debitor or by 
the Adjudger. See Vaſſal. 

Cauſe, Final and impulſive. v. 1. 426. 


Cautio judicio fiſti & judicatum 
ſobvi. | 
Cautio judicio ſiſti # judicatum ſolvi. 


v. I, 328. 
Cautio juratoria. 


Cautio de rato. | 
Cautio 


Cautio Mutiana. 


Caution for Expences in initio litis 
exacted from Foreigners. See Fo- 
reigner. Exacted from Chargers get- 
ting Payment, where the Reaſons of 
Suſpenſion are not inſtantly verified, 
but reſerv'd to Reduction, v. 2. 415. 
Where the Grounds of Compenſation 
are found not competent, as being pro- 
poned in a Suſpenſion after Decreet, 
v. 1. 165. 


Cautioner, 


Has the Benefit of Diſcuſſion. See Diſ- 
cuſſion. In a confirmed Teſtament 
to what Extent liable, v. 1. 275. 

| Proceſs againſt a Cautioner before the 
Principal be diſcuſs'd, v. 1. 537. Not 
allowed to take a Gratuity for lend- 
ing his Credit. See Pactum Jllicitum. 
Cautioner in a Contract of Marriage. 
See Proviſions to Heirs and Children. 
Decreet againſt the Principal how far 
effectual againſt the Cautioner? v. 2. 
351. Cautioner has Relief againſt 
the Co-principals. See Solidum & 
pro rata. 

Cautio uſufruituaria, See Lyfe- 
renter. 

Cautioner as Law will, v. r. 121. 
Cedent, whether his Oath is good a- 
gainſt the Aſſigney. See Proof. 
Certification. See Inprobation. When 
it may be extracted. See Induciæ 

legales. | 

Ceſs, whether debitum fundi. 
Perſonal and real. 

Ceſſio bonozum. See Priſoner, 

Chancery. See v. 1. 470. See Ser- 
vice of Heirs. 


See 


Charge to enter Heir. 
A Charge to enter Heir in general can- 


not ſupport Debts afterwards acqui- - 


red, v. 1. 7. Execution thereof. See 
Execution. 
Charter, Different Effects of being in 
the diſpoſitive Clauſe, and in the Te- 
nendas, v. 1. 144. 
Charter-cheſt, Vitious Intromiſſion 
there with how far it preſumes againſt 


the Intrometter ? v. 1. 208. Heir 
intrometting therewith, See Paſſive 
Title. | 

Tharter of Reſignation, with Infeft- 
ment, what Effect it has in a Com- 
petition ? See Competition, 

Childzen. Deeds in Favours of Chil- 
dren, if preſum'd Donations, or in 
Satisfaction? v. 2. 143. Proviſions 
in Favours of Children. See Provi- 
ions to Heirs and Children. If they 
can compete with Creditors? Sce 
Proviſions to Heirs and Children. 

Chirogzaphum apud debitozem re- 
pertum, v. 2. 137. 

Church. See Kirk. 

Church-men, how far they repreſent 
their Predeceſſors. See Repreſentation, 


Citation 

In a Proceſs againſt a Community, who 
muſt be cited ? See Community, Where 

it muſt be. See Execution. Upon 
Proceſſes before a Baron-Bailie, Form 
thereof, v. 1. 269. In the Sheriff 
Court, Form thereof, v. 1. 271. U- 

n an Adjudication, makes the Sub- 

ject litigious. See Litigious. Pro 
e Proceſs. Cum proceſſu, 
See 


ab initio vitioſum. 
Clandeſtine Marriage. 


"Clauſe, 


Clauſe of Conqueſt, See Congueſſ. 

Clauſe of Return. See Fiar abſolute 
limited. 

Clauſes burdening Conveyances; in 
what Caſe good againſt a ſingular 
Succeſſor, See 4; age and real, 

Clerk. Who have the Power of na- 
ming Clerks. See Publick Officer. Of 
the Bills, whether he can t a 

Deputation. See Publick Officer. Re- 

fuſing ſufficient Caution, or accept- 

ing inſufficient, See Publick Officer, 


Coalier. 
Coin, who runs the Hazard of its ri- 
ſing or falling. See Periculum. 
(bj Colla- 


C 


Collation. 


Privilege of Collation perſonal, and de- 
ſcends not to Heirs, See Perſonal and 
Tranſmiſſible. 

Collecto of the Land-Tax, Sce Com- 


miſſioners of Supply. 


College, 


How far bound by the Deeds of the 
Maſters, See Community. 


College of Juſtice, 


Members thereof buying Pleas. See 
Pactum Ilicitum. 


Colluſion. 


Command of a Superio!, pleaded 
as an Excuſe in a Delinquency. 
Bona & mala fides, See Spuilzie. 

Commiſſaries have not Power to hame 
their own Clerk. See Publick Officer. 


Commiſſary-court. See Juriſdiction. 
Commiſſion for taking a Proof. See 


Proceſs. 
Commiſſioners of Supply. 
If a Minor may be a Commiſſioner of 
Supply. See Minor. 
Commodatum, who runs the Hazard? 


See Periculum. 
Common-Good of Burghs cannot be 
ſet in Tack for longer than three 


Years. See Community, To whom 


competent to make the Objection, v. 
1. 522. | 


Common Intereſt. 
Commonty. 
Common Paſturage, See Servitude. 
Communion Elements. 
Community. 


Communion of Goods, See Huſ- 
| band and Wife. 


Compenſation, Retention. 


Eompenſation proponed againſt a Bill 


of Exchange, v. 1. 98. Cannot be 


proponed againſt a blank Bond. 
Blank Writ, A Ground of WP 


| 2 — before an Appri. 
ng, will not be any Cauſ- 
duCtion, v. 1. 9. * 


Competent 


To a perſonal Creditor to 
22 of Adjudication at the Inſtance 
of another Creditor, and to propone 
Payment. v. 1. 1 


Competent and omitted, See Pro- 


ceſs. 


pear in a 


Competition, 

Every Objection receivable in a Com- 
petition without Reduction. See Com- 
petent, Betwixt different Confirma- 
tions. See Confirmation. Whether 
the firſt Citation, or the firſt Decreet, 
gives Preference? See Creditors of a 
Defunct. Creditors with the Dona- 
tar of Forfeiture, See Forfeiture. Be- 
twixt Gifts of Baſtardy. See Gift of 
82 6% Betwixt Gifts of Eſcheat. 
See Gt "of Eſcbeat. Betwixt private 
Deeds and Debts due to the 8 
See King. 

Compziſing. See Adjudication. 

Compt and Reckoning, See Proceſs. 

Compt-book, how far probative ? See 
Proof. 


Concurſus actionum. 
Concuſſion, See Yrs & metus. 
Condifio Indebiti. 
Condition. : 
Si fine liberis implied. See Implied Con- 
dition. 


Conditional Inftitute. See Sub/titure 
and Conditional Inſtitute. 


Confirmation 


In Exchequer, not a completed Deed 
till the be appended, v. 1. 89, 
183. Supplied by equivalent Deeds. 
See Virtual Confirmation. Of a baſe 
Infeftment, what Effect it has. See 
Implied Diſcharge and Renounciation. 

Confir- 


C 


C 


Confirmation of an Executor. Sce Contra non valentem agere non cut 


Executor. In what Commiſſary Court 


tit pꝛaeſcriptio. See Preſcription, 


muſt it be expede. See Forum com- Conttavention. See Lawborrows. A- 


tens. Not nece to tranſmit a 
. See Legacy. itim Tranſ- 
t rmation. See Le- 


mits withou 


gainſt a Maſter upon the Deeds of 
Tenants, Servants, &c. See Repa- 


ration. 


gitim. Neareſt of Kin tranſmit no- Contumacy. See Proceſs. 
thing without Confirmation, See Convaleſcence of a null Right. Sce 


Neareſt of Kin. Not bound to con- 
firm, ibid. What Subjects confirm- 


able. See Service and Confirmation. 


Not requifite where the Moveables 
are in Poſſeſſion of the Executor. See 


Service and Confirmation. 


Confufio. 
Conjunt and confident Perſon, v. 
2. 250, 251, 252, 253, 254. 
Conjunt# Fee in a Wife's Perſon re- 
ſolves into a Liferent, v. 1. 365. See 


Far. 
Conqueſt. 


Conffuefft, See Heretage and 4 

Conſent. Conſent to a Deed or Right. 
See Implied Diſcharge and Renoun- 
ciation. See Perſonal Objeftion, In 
what Caſes it implies a Conveyance, 
in what a non repugnantia only. See 
Virtual Afignation. To ſummar 
Diligence. See Summar Diligence. 

Conſenter in a Right, how far li- 
able, v. 1. 438, 514. 

Conſignation, 

Who runs the Hazard. See Periculum. 
Money conſigned in an Order of Re- 
demption, if attachable by Creditors, 
v. 1. 56. v. 2. 353, 354. Sum- 
mar Diligence for getting up of con- 
ſigned Money. Summar Dili- 
gence. 


Conſolidation. 


Conſuetude. 


Continuation of Summons. See Pro- 
ceſs. Whether a Court of Appriſing 
may be continued till another Diet ? 


v. 1. 5. 
Contract ot Marriage, what Effect 
it has in Law, v. 1. 565. Whether 
a privileged Writ, See Writ. 


uod ab initio vittoſum, 
Court of Sefſion. See Juriſdiction, 


Courteſy 
Excludes Ward, See Ward. 


Creditors of a Defunct. 


Creditor. A poſterior Creditor upliſt- 
ing, liable to the preferable Creditor, 
See Conditttio indebits . A preferable 
Creditor, can do no arbitrary Deed, 
to prefer one ſecondary Creditor to 
another. See Debitor and Creditor. 
Creditor's paſſing froma ſeparate Secu- 
rity, is a 1 to ——— 
See Debitor and Creditor. Not ſuffer- 
ed to take any thing from the Debi- 
tor in Name of Gratuity. See Pat#un: 
Illicitum., Accompting to the De- 
bitor for Rents intrometted with, what 
Effect it has againſt a Co- creditot? 
See Payment, Intrometting withoùt a 
ſufficient Title. See Payment. May 
found upon his Debitor's Faculties or 
Privileges, Sce Perſonal and Tranſ- 
miſſible, Whether he runs any Haz- 
ard of the Subject, burden'd with his 
Debt. See Periculum. Muſt aliment 
the Debitor in Priſon. See Priſoner. 

Crime, what Crime may be purſued 
without Concourſe of the private Par- 
ty. See King's Advocate, Form of 
Proceſs in criminalibus. See Proceſs. 

Criminal Jurigdi#ion of the Court 
of Seſſion. See Juriſdiction. 

Crown not prejudged, by Neglect of 
its Officers, See | a3 

Cruives. See. Salmon-fiſhing. . 

Cum proceſſu. See d 4b initio viti- 
oſum. 

Cumulatio AFionum. See Proceſs. 

Curator. Diligence preſtable by him, 
See Diligence. What the Minor may 
do without his Conſent? See Minor. 
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Curator cannot authoriſe a Deed in 
his own Favours, v. 1. 577, 579. 
Cannot take Money for doing the 
Minor's Affairs. See Pactum Illicitum, 
Cannot aſſign ante redditas rationes. 
See Payment. Whether his Oath is 
good againſt the Minor? See Proof. 
Liable in Solidum or pro rata. See 
Solidum & pro rata. Can they act 
ſeparately? Bid. Ad Lites? See Tutor 
and Pupil. 

Curſus, Diligentiae. Exceptions pro- 
poned in curſu Diligentiæ. See Com- 

C —_ p | 
uſtoms if a previ Debt? See 
Privileged DG. * 

Cuſtoms and Services, Whether to 
be computed in the Rental? See 


Sale. 
D 
Damage and Intereſt, 


Damage and Intereſt, See Depoþi- 


tum. 


Damnum infettum. See Reparation. 
Date, in what Caſes eſſential. See Myit. 


Davata Terrae, v. 1. 376. 
Dead's Part. See Legitim. What Debts 


affect the Dead's Part only. See Exe- 


cutry. 
Dean of Suild⸗Court. See Juriſdiction. 


Death. 


Infeftment a me may be confirmed after 
the Death of the Diſponer or Diſ- 
nee. See Confirmation. What Proof 


Fificient See Proof. 


Death-bed. 


Diſpoſition upon Death-bed has its full 
Effect, even againſt the Heir, till chal- 
lenged by a Reduction, v. 1. 284. 


How proponable. See Competent. 


Competent to be founded upon by 
perſonal Creditors. See Perſonal and 
. Tranſmiſſible. Reduction upon the 
head of Death-bed, whether it has 
Effect quoad Bygones ? v. 1.111, 220. 
Reduction ex capite Lecti, whether 
good againſt ſingular Succeſſors ? See 


Perſinal and Real. A Deed on Death- 

proves not its onerous Cauſe, v. 
2. 254, 255, 256. A Deed granted 
on Death-bed will notbe good againſt 
the Defunct's Executors upon the 
Warrandice thereof. See Q potuit 


non fecit. 
Debitor and Creditor. 

Debitor making Payment of a tailzied 
Sum, if bound to ſee the fame re- 
„ v. 1. 518. Breaking Priſon. 
See. Priſoner. Whether his Oath is 
— againſt his Creditors. See Proof. 

und conjunctly and ſeverally. Sce 
Solidum & pro rata. 

Debitor non praeſumitur donare. 
See Preſumption, | | 

N fundi, See Perſonal and 

cal. 

Debts. What Debts affect the whole 
Head, what the Dead's Part only ? 
See Executry. 

Decimae debentur Parocho, See 


Teinds. 


Declarator. 
Declinator, 


How to be proponed. See Proceſs. 
Decree of a foreign Judge, how far ef- 
fectual in Scotland? See Foreign. 


Decreet, See Proceſs. How far pro- 


bative. See Proof. Againſt one Party 
how far effectual againſt others? See 
Res inter alios. Againſt ſeverals, whe- 
ther each may be charged in ſolidum ? 
See Solidum & pro rata. In favour of 
ſeverals, whether each can charge in 
ſolidum? See Solidum & pro rata. Has 
no Effect in Law till it be extracted, 
v. 2. 414, 417. Of removing, what 
Effect it has, v. 2. 427. Cannot be 
taken away but by Reduction. See 
tent, Null Decreet ſuſtained 

as a Libel, v. 1. 27. 
Decreet⸗arbitral. See Arbitration. 
Ultra vires, whether null in totum? 
See Indivi/ible. Verbal, whether bind- 

ing? v. 1. 560, 

Decreet in Abſence, See Proceſs. 

| : | Decreet 
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Decreet of Sale, Effect thereof. See 
v. 2. 318. 

Decennalis & Triennalis Poſſeſſio, 

V. 2. 462. 

Deed, not read at ſubſcribing, v. 1. 
337. v. 2. 460, 461. Done int u 
matrimonii, v. 1. 426. Deed of Im- 
portance ſubſcribed but by one No- 
tary, whether null in totum ? See In- 
aivifible. Partly ultra vires, whe- 
ther null in totum? See Indiviſible. 
Taken in Name of a third Party, 
what preſum'd ? v. 2. 148. How 
far probative ? See Proof. Inter virum 
& uxorem, whether probative of its 
onerous Cauſe ? v. 2. 257. Redu- 
ced for want of Power in the Granter, 
will not infer Warrandice even guoad 
the Subjects he has in his Power. See 
Quod potuit non fecit. Elicited metu 
carceris. See Vis & metus. Execu- 


ted in a foreign Country. See Foreign. 


Deforcement. 


Delegatus non poteſt delegare. v. 
2. 292. 

Delinquency. 

Form of Proceſs in Delinquencies. See 
Proceſs. - If the Heir is liable? See 
Perſonal and Tranſmiſſible. 

Delinquents liable in ſolidum. See So- 

lidum & pro rata. 

Delivery, v. 1. 592. In what Caſes 
requiſite, See Writ, When preſum'd 

made, and to whoſe Behoof? See 
Preſumption. Of Goods, what Cauſe 

reſum'd? v. 2. 149. To one in 
| os of another. See Jus quæſitum 
ter tio. 

Demonſtrative and Taxative. 
Clauſe, 

Dencunctation upona Horning, where 
to be executed, v. 1. 261. Upon a 
Horning makes the Subject litigious. 
See Litigious. 

Denounciation upon Compailing, 
where to be executed, v. 1. 261. 

| Renders the Subject litigious. See 

Litigious. 

Depolitions, Form of, v. 2. 531. 
Depo ſitumm. 

Depzivation. See Public Officer, 


See 


Deſignation, what ſufficient for the 
Writer and Witneſſes. See Mrit. 
Deſtination, whether underſtood ſimple 

or limited? See Far abſolute limited, 


Deſuetude. 


Act of Parliament in Deſuetude, v. 1. 
466. 


Dies I nceptus. 


Dies incaeptus pꝛo completo habe- 
tur, v. 2. 457. 

Diet of Comprarance. See Proceſs. 

Dilatoꝛ, how to be proponed. See Pro- 
ceſs. If it muſt be inſtantly verified? 
See Proceſs. 


Diligence 


Required of Magiſtrates in apprehend- 
ing Rebels. See Priſoner. Required 
of publick Officers. See Publick Of- 


Acer. 
Diſcharge 


Without. Witneſſes, whether probative 
of its Date? v. 2. 259. Of the Ca- 
ſualties of Superiority, whether good 
againſt a ſingular Succeſſor? Sce Per- 
onal and Real. Supplied by equiva- 
lent Deeds. Sce Virtual Diſcharge. 


Diſclamation. 
Diſclamation. See Superior and Vaſſal. 


Diſcuſſion. 


A Cautioner in looſing Arreſtment has 
not the Benefit of Diſcuſſion, v. 1. 
60. Not competent to an Heir- por- 
tioner liable as lucrative Succeſſor, 
v. 2. 35. Benefit thereof not com- 
petent to the Heir, who paſſes by the 
interjected apparent Heir three Years 
in Poſſeſſion, v. 2. 40. The Move- 
ables muſt firſt be diſcuſs'd before the 
Creditor can appriſe. v. 1. 5. 

Diſpenſation. See Juriſdiction. To 
hold a Court of Appriſing at another 
Place than the head Burgh of the 
Shire, v. 1. 4. 

Diſpoſition. Obligation to grant a 
Diſpoſition, See Obligation, Of Move- 

io Hh ables 


* 


E 


ables retenta poſſeſſione, v. 2. 156. 


Of Moveables, with the Burden of 


Debts, preferable to the Debts of the 
Diſponee. See Privileged Debt. 
Diſſimulatio Injuriae, whether an 
Action of Contravention is underſtood 
paſt from by Reconciliation? See 

Lawburrows. 

Diviſion of Commonty. See Com- 
monty. 

Divorce. A Sentence of Divorce re- 
quires not Declarator. See Declara- 
tor. 

Domicil, To the Effect of founding a 
Juriſdiction. See Forum competens. 
To the Effect of confirming a De- 
funct's Teſtament, ibid. To the Ef- 
fect of legal Diligence. See Execu- 
tion. | 

Donatar, liable to do Diligence, See 
Diligence. 

Donatio inter virum & urorem, By 
what Deeds preſumed revoked. See 
Preſumption. Whether Revocation 
will affect the ſingular Succeſſors? 
See Perſonal and Real. 


Donatio mortis cauſa, 


Whether vacated by the Predeceaſe of 
the Diſponee, v. 1. 42 5. A ſpecial 
Donation mortis cauſa, not revoked 
by a Teſtament, mentioning Goods 
and Gear in general. See Preſumption. 

Donation, Whether it goes to Heirs ? 
See Perſonal and Tranſmiſſible. 

Donatio non praeſumitux. See Pre- 
ſumption. 


Double Avail, See Marriage Avail 


- ap | 
Double Rights. One being reduced, 
the Party may defend himſelf with 
the other. See Conſolidation, ſee In- 
novation. Where there are double 
Rights to the ſame Subject, the Heir 
connecting his Title by one Right, the 
other is abſorb d. See Conſolidation. 


Dovecoat. 


Dy Multures, Debitum fundi. See 
Thirlage, ſee Perſonal and Real. 

Dumb and deaf, See Inbecilicy. 

Dyvour Þabite. See Priſoner. 


ä 


E 


Caſes. Executor bound to commu- 
nicate Eaſes. See Executor. Diſpo- 
nee bound to communicate Eaſes to 
the Diſponer, v. 1. 600. Factors 
and Agents purchaſing in their Con- 
ſtituents Debts, v. 2. 24. Heir cum 
beneficio muſt communicate Eaſes. 
See Heir cum beneficio. Truſtee muſt 
communicate Eaſes. See Truſt. 

Cdital Citation. See Execution. 

Edinburgh, Communis Patria,v.1. 261. 

Ejection 

Following upon a Decreet of Remo- 
ving. See Removing, Violent Profits 
therein, See Violent Profits. 

Eik to a Reverſion, Whether real? 
See Perſonal and Real. 

Emptio, Uenditio. See Sale. Who 
runs the Hazard? See Periculum. 

Entail. See Tailxie. 


Eſcheat. | 

Gift of Eſcheat, Whether it requires De- 
clarator ? See Declarator. Whether it 
belongs to an heretable Bailie ? v. 1. 


510. 
Evittion. See Varrandice. 
Excambion. | 

Whether Regreſs be competent to a ſin- 
gular Succeſſor in Lands ? See Per- 
ſonal and Tranſmiſſible. 

Can 0 eſt omnium ultima. 
v. 2. 188. 

Exception, Good againſt the Cedent, 
whether competent againſt the Aſ- 
ſigney ? v. I. 195, 598. v. 2. 50, 51. 

Exceptio ret judicatae. See Foreign. 
Not relevant againſt third Parties. See 
Res inter alios. 

Exchequer Court. See Juriſdiction. 

Execution 

Of a Meſſenger, how far probative? 
See Priſoner. Objections againſt it, 
how proponable? See Competent. In- 
formal Execution * by Cu- 
ſtom. See Conſuetuae. er it 
can be mended after being record- 
ed ? See Litigious. Whether it can 
be mended, after being PIE in 
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Proceſs? Ibid. Magiſtrates muſt con- 
cur to put Diligence in Execution, 
See Priſoner. 


Executor. 

Who is Executor qua neareſt of Kin ? 
See Succeſſion, Retaining for Pay- 
ment of a Debt due by himſelf. Sce 

Payment. Whether at all liable for 
Annualrent, ariſing after the Prede- 
ceſſor's Deceaſe ? v. 1. 38, 43. Li- 
able to do Diligence. See Diligence. 
Liable to pay heretable Debts. See 
Diſcuſſion. Liable in Solidum or pro 
rata. See Solidum & pro rata. Have 
they Action pro rata? id. Where he 
muſt accompt. See Forum Competens. 
Expences laid out by him how pro- 


rtioned. See E es. Againſtwhom 
wol his Oath militate? See Proof. 
Executor Creditor 
Competing with other Rights. See Com- 
petition. 
Executry. 

Exercitor. 
Exhibition. 
Exhibition ad Deliberandum. 
Expences 

Laid out upon a Subject, that belon 
to another, v. 1. 108, Of Conf. 
mation comes off the whole Head. 
See Executry, In a Suſpenſion. See 
Suſpenſion, Laid out in re communi. 
See Expences. See Recompence. Ex- 
pences of Plea cannot be claimed af- 
ter Decreet is extracted. See Implied 
Diſcharge and Renounciation. 

Expromiſſor. See Cautioner. 

Extract, how far probative ? See Proof. 

Extrajudicial Declarations and Cer- 
tificats, how far probative ? See 


Proof. 


Extrinfic Quality in an Oath. See 
Qualified Oath. 


F 


4 Factor 
Accompting for Victual-Rent. See 
Fiars of the Year. Purchaſing in a 


Debt of his Conſtituent's. See Pac- 
tum Ilhcitum. Whether he can effec- 
tnally aſſign, ante redditas Rationes ? 
See Payment. Diligence preſtable by 
him. See Diligence. Factor for a Fo- 
riegner liable to Expences. See Fo- 
reigner. The Lords Factor entitled to 
the Expences of his Exoneration. See 
Expences. 
Faculty, 


To affect which there is no legal Dili- 
gence, may be founded on directly by 
Creditors, See Perſonal and Tranſ- 
miſſible. Whether exercible upon 
Death-bed. See Death-bed. 

Failzie, if it requires Declarator. See 
Declarator. | 


Fairs and Mercats. 


Falſa Demonſtratio. 


Falſhood. See WMrit. 
Father, his Powers with regard to the 
Legitim. See Legitim. His Power 


of Diviſion. See Proviſion to Heirs- 


and Children. May name Tutors and 
Curators to his Children, See Tutor 
and Pupil. 

Fees of Commiſſioners to Parliament, 
See Member of Parliament. To a 
Commiſſioner of Parliament not a- 
reſtable, v. 2. 77. Servants Fee, 
whether a privileged Debt. See Pri- 
vileged Debt. | 


Ferry-boat. 
Feu. 


Feudum if aſſignable. See Perſonal 
and Tranſmiſible. 


Feu- duties. 


Whether the Superior be bound to 


blick Burdens out of his Feu- duties? 
e Publick Burden. 


Fiar abſolute limited. 
Fiars of the Year, 
Fidei Commis. 


Fidei Commis, v. 2. 399. 
C 


) 2 F inal 


Furniſhing, What 


2 G 


H 


Final Cauſe. v. 1. 426. 
Fire. When Fire breaks out in a Houſe 
inhabited, who runs the Hazard ? See 


Reparation, 
Fiſhers. 
Fisk. Debts due to the Fisk, whether 
privileged ? See Privileged Debt. 


Force and Fear, whether good a- 
gainſt ſingular Succeſſors? See Perſo- 
nal and real. 

Forfeiture 

Excluded by a Feu Right. See Fer. 
Deeds granted after Forfeiture null; 
To whom competent to make the 

. ObjeQtion? v. 1. 522, 523. Gift of 
Forfeiture, whether it requires De- 
clarator ? See Declarator. 


Foreign. 
Foreigner. 
Forgery, What Proof ſufficient. See 


Proof. 
Forreſt. 
Inter Regalia. See Regalia. 


Forisfamiliation. 
Effect thereof. See Legitim. See v. 2. 


25. 

Forſtalling the Mercat. See Pactum 
Ilicitum. 

Fortalice, requiresa ſeparate Infefment, 
v. 2. 26. 

Forthcoming. See Arreſtment. 


Forum competens. 


Fraud, 
If good againſt fingular Succeſſors? 
Freight, Whether due where the Ship 


periſhes in the Voyage? v. 2. 59. 
Fugitation. See For ferture. 


Funeral Expences, Who liable, v. 2 


321. Husband and Wife's Funeral 
1 See Husband and Wife. 
Whether a privilged Debt? See Pr:- 

vileged Debt. Come off the whole 
Head. See Executry. 

Proof ſufficient ? 


V. 2. 202. 


G 
Game Debt. See Pactum Nhicitum. 


General Aſſignation 


With Power to apprehend Poſſeſſi- 
on after the Granter's Death, what 
Effect it has in Law? v. 1. 180, 
Competing with other Rights. 8ee 

_ Competition, Of Movables, in what 
caſe Confirmation requiſite ? See Ser- 


vice and Confirmation. 


General Charge, See Charge to enter 


Heir. 


General Diſcharges, and Re- 


nounciations. 


General Diſpoſition of Heretable Sub- 


jects requires not a Service. See Ser- 
vice and Confirmation. 


General Legacy. See General Aſigna- 
tion. See Legacy. * 
General Letters. 


General Service, What it carries. See 
Service of Heirs. 


General Submiſſion, 
Geſtio pro haerede. See Paſſive Title. 
Gift of Baſtardy. 
Gift of Eſcheat 


When preſumed ſimulate? v. 2. 157. 
Simulate, to whom competent to make 
the Objection? v. 1. 521. To whom 


competent to object, that it can carry 
nothing but the Movables belonging 
to the Rebel the Time of the Gift? 
v. 1. 522. Cannot be uſed to the 
Prejudice of the Rebel's Creditors, to 
whom competent to make the Ob- 
jection ? v. 1. 522. 


Gift of Forfeiture. 


Gift of Nonentry. 


To whom competent to object that it 
comprehends no more than three 
Terms after Majority? v. 1. 522. 


Gift of Ward. 
Glebe. 
Grounds and Warrants. 

H 


Habite and Repute, See Conſuetude. 
Pand, 


Hand, One employed as a Hand pre- Hei 
ſumed to have — v. 2. 40. — Benefcio. 

Daſp and Staple. v. 2. 245. See Ser- Heir of Conqueſt, Se Heretage and 
vice of Heirs. Magiſtrates not bound Conqueſt, Ee 
to give Infeftment by Haſp and Sta- Heirs and Child2en. See Proviſion in 
ple. See Superior and Vaſſal. favours of Heirs and Children. 

Dead Court held at a 1 Place. Heir Portioner 
See Conſuetude. Suit in preſence at The eld a $6 | 5 
the head Court, v. 1 532. See Su- b * eſt Heir Portioner entitled to 
perior and Vaſſal. 7g <eping of the Title-Deeds of the 

Deir. Who entitled to have an Heir. 54% er Common Intereſt. Liable i 
See Heirſbip Moveables. Who is Heir. naum or pro rata. See Solidum & 
See Succeſſion. What Rights deſcend to pelt rata, 
Heirs. See Perſonal and Tranſmiſſible. eirs of P2oviſion, How far they 
How far eadem Perſona cum De- = compete with onerous Creditors. 
functo. See Repreſentation. Comes L; — 29 Heirs and Children. 
by entering to be ih Jure liable to able only in Valorem. See Repre- 
his Predeceſſor's Debts, tho' Decreet JSentation. 
be not taken againſt him, v. 1. 279. 304 | | 
Renouncing. See Renounciation to, e He rſhip Moveables. 


Heir. Heir renouncing to a Creditor 
cannot redeem the AF udication, v. 
1. 3. Nor have an Exhibition ad de- 
liberandum againſt him, v. 1. 283. 
Form of obtaining Infeftment. See In- 
feftment. Heir may — 1 gt 
tion ex capite Interdictionis. See In- 
terdiction. In Poſſeſſion of the Heir- 
ſhip Moveables, needs not a Service. 
See Service and Confirmation. Has 
Right to a Tack, without a Service. 
See Service and Confirmation. Can- 
not be prejuged by any Proviſion made 
in a Teſtament. See Teſtament. Proceſs 
againſt the Heir of Tailzie, before the 
Heir of Line be diſcuſſed, v. 1. 538. 
Heir whatſomever, v. 2. 401, 402. 
Diſcuſſion among Heirs. See Di, 


cuſſion. 
Heir and Executor. 


Heir Apparent 


What Title he has to the current Rents, 
v. 1. 179. Has no Title to uplift 
Feu-duties, v. 1. 483. Applying the 
Rents for purchaſing in Debts. 

Payment. Three Years in Poſſeſſion. 
See Paſſive Title. His conſent to a 
Death-bed Deed. See Death-bed. Ex- 
pences of Sale of his Predeceſſor's E- 


ſtate, how proportioned, See Expences, 


Polograph 
See Proof. 


If they can be taken up without a Ser- 


vice. See Service and Confirmation. 
In Poſſeſſion of the Heir, yu — 
Service. Lid. Whether included in a 
general Diſpoſition of Moveables? See 


Preſumption, 


Heretable Bailie, v. 1. 509. 
Deretable Bond, whether it can be 


made the Foundation of confirmin 
the Defunct 's Effects? See — 
Creditor. When it becomes perſonal 
to be the Foundation of Diligence. 
See Legal Diligence. 


Heretable and Moveable. 


Peretable Office, Whether it can be 


granted by the King? v. 1. 235. 


Deretable Subjet left in Teſtament, 


See Nyod potuit non fecit. 
Heretage and Conqueſt. 
Herezeld. 


Hidden Treaſure, to whom it belongs? 


See Regalia. 


Þigh-way, Turning about the ſame. See 


Planting and Encleſing. 


Holden as confeſt, See Proce/5. 
Holding. What preſumed, v. 2. 162. 


How to be proved. See Proof. 
rits, how far probative. 


(d) Ho- 


1 


* 


1 


Homologation 
Ot a Writ defective in Solemnities. See 


Writ, 


Ponozaries preſum'd paid, v. 2. 140. 
Horning. 


Execution of Horning, See Execution. 
Upon what Days to be executed. See 
Induciæ Legales. Before the Term of 

ent, See __ Diligence. Whe- 


Paym 
ther a — of Horning muſt pre- 


ceed Appriſing, v. 1. 5. Cannot be 
taken away by Exception. See Com- 
petent. 


Houſehold Pleniſhing. 


Dusband, his Intromiſſion in Name of 


his Wife. See Paſſive Title. Whether 


liable for his Wife? See Reparation. 


Husband and Wife. 


In Queſtions betwixt Husband and 
Wife, and their Heirs, who under- 
ſtood Fiars? See Frar. 


Hypotheck, 
Whether aſſignable. See Perſonal and 
Tranſmiſſible. Conſenſual upon Move- 
ables, v. 1. 593. v. 2. 176. 


I 


Jaller Fees, ſubject to the Act of 


Grace. See Priſoner. f 
Idiot, who has the Cuſtody of his Per- 


ſon, v. 2. 486. ; 
Implied Acknowledgment of the Li- 


bel, by proponing peremptor Defen- 
Ces, V. 2. 186. 
Implied Aſſignation. 
Implied Condition. 
Implied Conſent. See Homologation, 
ſee Preſumption. Of a Superior to his 


Vaſſal's Marriage, V. 1. 568, 
Implied Diſcharge and Renoun- 
cation. | 

Implied Obligation, 
Implied Obligation, v. 2. 149. 


Implied Power. 


Implied Rehabilitation, v. 1. 313. 
Implied Warrandice. See arrandice 
Implied Will. 
Improbation, 

Whether it may be purſued without 
Concourſe of the private Party ? Sce 
King's Advocate. What Terms given 

for Production. See Induciæ Legales. 

A Decreet of Certification againſt a 
Right, affecting the Subject obtained 

by one qua Proprietar, will accreſce 
to the true Proprietar. See Acceſſori- 
um ſequi tur Principale. Other ways, 
7 yr CT is obtained b 
a Party havi t a partial Inter 
in the Subject” See Acceſſorium ſegui- 
tur Principale. See Improbation. 

Impꝛoper Wadſet, See Wadſer. 

Impulſive Cauſe, v. 1. 426, 430. 

Inaedificatum ſolo cedit ſolo, v. r. 
574. v. 2. 61, 319. | 

Incident Diligence. See Proceſs. 

Incumbzances, Obligation to purge. 
See Sale, 


Indefinite Intromiſſion. 
Indefinite Payment. 
Indemnity. 
Indiviſible. 


An Adjudication whether diviſible, and 
may ſtand in Part, and fall in Part? 


$.1 
Indozſation, See Bill. 
Induciæ Legales. 
Infeftment 
Not neceſſary to a real Servitude. See 
Servitude. May be perfected with- 
out the Knowledge or Conſent of 
the Diſponee. See Jus quæſitum ter- 
tio. Form of obtaining Infeftment, 
where the ſame Perſon is both Supe- 
rior and Vaſſal. See Conſolidation. 
For Security of Debts to be contract- 
ed. See Perſonal and Real. Can- 
not be taken away by Exception. See 
Competent. SY 
Infeftment a me, What Effect it has 
without Confirmation. See 9 
n⸗ 


W "HO | 


I 


Infeftment of Annualrent, Perſonal. 
Action againſt Intrometters, v. 1. 
178, Competing with other Rights. 
See Competition, Diligence preſtable 
by Annualrenters. See Diligence. 


When it becomes a perſonal Claim 


to be the Foundation of Diligence. 
See Legal Diligence. Whether looſed 
by the Creditors doing Diligence for 
Payment ? See Right in Security. 
Inkerioz Court. See — 
Inkozmer, If liable in ges for a 
wrong Information? See Reparation. 


Inhibition 

Upon a Debt in diem; Upon a Depen- 
dence; Upon an illi wid Obligation; 
Upon a conditional Debt. See Legal 
Diligence, Where to be executed, 
See Execution. Is a Title for redu- 
cing, without Neceſſity of adjudg- 
ing. See Title to purſue. Inchoated 
makes the Subject litigions. See Li- 
tigious, Whether it can be taken a- 
way by Exception? See Competent, 

Inhibition of Teinds. See Tack. In- 
terrupts tacite Relocation, v. 2. 427. 
Has no Effect, unleſs renewed year- 
ly, v. 1. 112. | 


Innovation. 


Innovatio non praeſumitur, See 
Preſumption. 

Inqueft. See Service of Heirs, What 
Caſes muſt be tried by an Inqueſt, 
v. 1. 493. 3 

Inſtitute, Conditional. See Subſtitute 
and conditional Inſtitute. 


Inſtrument of a Notary, how far pro- 


bative ? See Proof. 
Inſktrumentum apud debitozem re- 

pertum, v. 2. 137. ; 
Inftrumentary Witneſs, See Writ. 


Interdiction. 

A Man cannot be his Father's Interdic- 
tor. See Pattum Ilicitum. A Wo- 
man cannot be her Husband's Inter- 
dior.” Bid. Obl ; Ap granted by 
an interdicted Perſon not probative 
of its onerous Cauſe, v. 2, 256. A 


Diſpoſition granted by an interdicted 
Perſon, whether it will infer War- 
randice againſt the Granter? See Quod 
potuit non fecit. Interdictor can take 
no Gratification in the Exerciſe of his 
Truſt. See Paftum Illicitum. Re- 
duction upon this Head competent to 
Creditors. See Perſonal and Tranſ- 
miſſible. How proponable ? See Com- 
petent. 


Interruption of Pꝛeſcription. Sce 
Preſcription. 


Intimation. 
Intimation. See Afignation. 
Intrinſick Quaites in an Oath, See 

Qyalified Oath. 

Intrometter with a Defunct's Effects 
may be ſued directly without Confir- 
mation. See Service and Confirmation. 

Intromiſſion indefinite. See Indefinite. 
Intromiſſion operates an Extinction, 
even where the Adjudger bona fide 
conſiders himſelf as Proprietar. See 
Bona fide Conſumption. By a Credi- 
tor who has not a ſufficient Title. See 
Payment. By Tutors, Factors, Gc. 
whether it operates Paymerit and Ex- 
tinction of the Debts due to them, 
ſo as to bar them and their Aſſignies 
from purſuing ante redditas rationes. 
See Payment, Creditor accompting 
to the Debitor for Rents intrometted 
with, what Effect it has againſt a 
Co-creditor ? See Payment, rong- 
ous, to what Extent preſum'd? v. 1, 
208. v. 2. 342. | 


Intruſion. 


Intuitu Batrtmonif, v. 1. 426. 

Invetta æ Illata. See Eypot heck. Whe⸗ 
ther poindable? See Poinding the 
Ground. 

Inventary, See Heir cum beneficio, 


Irritancy 


How proponable ? See Competent, 
Ob non ſolutum canonem, to whom 
competent to make the Challenge ? 
V. 1. 522, Competent to perſonal 


| Creditors to purge the ſame. See 
Per- 


(d) 2 


L 


Perſonal and Tranſiniſſible. Muſt be 
ingroſs'd in the Infeftment, otherwiſe 
not good againſt ſingular Succeſſors. 
See Perſonal and Real. | 

Irritant Clauſes, See Tailzze. 

Judge acting extra territorium, v. 1. 
326, 491, 492. Judicial Steps after 
the Judge's Death or Remoyal. See 
Death. 

Judicial Acks, how relevant to be pro- 
ved. See Proof. 


Judicial Steps, how far under the 


Power of Parties? See Proceſs. 
Juramentum in litem, See Oath. 


Juriſdiction. 


Judge acting extra territorium. See 


Conſuetude. judge acting in feriat 
Time. See Conſuetude. 
Jus devolutum. See Patronage. 


Jus mariti. See Hushand and Wife. 


A Huſband, upon his jus mariti, 
competing with Creditors, v. 1. 181, 
182, 


Jus queſitum tertio. 


Jus quaeſitum tertio. v. 1. 559. 


Jus ſuperveniens authori ac- 
creſcit ſucceſſors. 


Jus tertii. 


Juſtices of Peace. See Juriſdiction. 


Town-houſes of Royal Burghs, and 
Head Burghs of Shires, muſt be 
made patent for their Meetings, v. 


1. 119. 
K 


Kain, Whether to be computed in the 


Rental ? See Sale. 


Kenning to a Terce. See Terce, 


King. 
King's Advocate. 
_, King's Palace. 


King's, Painter, Gift of, adjudgable. 


See Perſonal and Tranſmiſſible. 
Kirk. 


Kirk Patrimon y. 


Kirk-Vard. 


 Rnaveſhip, See Thirlage. 


L 


Lefio ultra duplum. 
Laevio; obligatio pꝛaeſumitur. See 


Preſumption. 

Land /ub/idiarie liable only for Pay- 
ment of Debt, after the Moveables 
are diſcuſs'd, v. 1. 8. 

Land-tar, whether debitum fundi? See 
Perſonal and Real, 8 

Lapſe of Time, Preſumptions ariſing 
therefrom, v. 2. 162. 


Lawburrows. 


Legacy. 

Legal of Appriſings and Adjudications. 
See Adjudication. Kept open by 
Minority. See Minor. 

Legal Ads, how relevant to be pro- 
ved. See Proof. 


Legal Diligence. 


Who can grant Warrant for legal Dili- 


gence ? v. 1. 502. Cannot be iſſued 
by an inferior Judge, except upon a 
Decreet of his own Court, v. I. 53. 
Where Deeds muſt be recorded in 
order to legal Diligence, v. 1. 510, 
What Magiſtrates muſt concur to put 
the fame to Execution? See Pri- 
ſoner. How Magiſtrates muſt be 
d to concur. See Priſoner. 

Executed at a wrong Place. See 
Conſuetude. To affect Money con- 
ſign'd in an order of Redemption, 
v. I. 56. v. 2. 353, 354. Done in 
n v. wo * If the De- 
bitor die in curſu diligentiæ? See 
Death. Inchoated, whether it falls 
by the Lapſe of Year and Day? 
v. 1. 268. 

Legal Intereſt, See Jus tertii. 

Legal Sale. See Ranking and Sale. 

Legatum rei alienae. See Nod potuit 
non fecit. 

Letter of Credit. 


Letters of four Fozms, See Horning. 
Letters 


L 


M 


Letters of open Doors. 
Letters of Supplement. 


Levity. See Imbectlity. 
Lex loci. See Foreign, 
Lex Rhodia de Jadu. Sce Recompence. 
Libel. See Proceſs. 
Licence to Purſue, Sce Title to Pur- 
ſue. 
Liferenter. 
Liferent conſtituted to a Wife, by way 
of Reſervation, v. 1. 511. Excludes 
Ward. See Ward. Competing with 
other Rights. See Competition. How 
computed in a Proof of Bankruptcy, 
v. 1. 69. v. 2. 310. Whether li- 
able to publick Burdens. See Pub- 
lick Burden. Liferentrix purſuing the 
Heir for the Inleaks of her Jointure, 
v. I. 239. | 
Liferent Eſcheat, See E/cheatr. 


Lis alibi pendens. 


Lis pendens, What makes a Lis pen- 
dens? See Litigious. 
Litigioſity. See Expences. 
Litigious 
Deeds being challengable, upon the Head 
of Litigioſity, to whom competent to 
make the Objection? v. 1. 523. 
Litiſconteſtation, v. 2 197. 
Locality. See Ternds. 
Localled Stipend, See Scipend. 
Locatio condufto, who runs the Haz- 
ard? See Periculum. 
Lock and Bannock. See Thirlage. 
Locus contraitus, See Foreign. 


Locus penitentie. 


The Privilege perſonal, and cannot be 
founded on by Creditors, v. 2. 80. 
Lord of Ereition. Sce K/rk Patri- 
mony. 
Low of Seſſion his Privileges. See 

College of Fuſtice. | 

Low Ozdinarp his Powers. Sce Pro- 
ceſs. 

Lok CUrit, Adminicles for ſupplying 

the ſame, without a Proceſs for pro- 
ving the Tenor. See Tenor. 

Lucrative Succeſſo2 poſt contratum 
debitum. See Paffive Title. Does 


this paſſive Title go againſt Heirs ? 
See Perſonal and Tranſiniſſible. 
Lyon has Power to name his own 
Clerks. See Publick Officer. 
Lyon Court, Sce Juriſdiction. 


M 


MPagiſfrate, How far he can bind the 
Town. Sce Community. Bound as 
repreſenting the Town, liberated up- 
on Expiry of his Office. Bid. His 
Oath if good againſt the Town? See 
Proof. Whether liable for his Offi- 
cers ? Sce Reparation. What Magi- 
ſtrates muſt concur to put Diligence 
in Execution? See Priſoner, How 
they muſt be charged to concur ? See 
Priſoner. Diligence required of them 
in apprehending Rebels: See Priſon- 
er. Liable for the Cuſtody of Pri- * 
ſoners. See Priſoner, Suffering a 
Priſoner to eſcape, liable in ſolidum. 
See Solidum & pro rata. 

Mandat, In what Caſes preſum'd? 
See Preſumption. Who runs the Haz- 
ard? See Periculum. Ceſſat morte 
mandantis. See Death, Mandant li- 
able in ſolidum. See Solidum & pro 
rata, 

Mandatar, Diligence preſtable by him. 
See Diligence. His Oath, whether 
good againſt his Conſtituent? See 
Proof. Selling his Conſtituent's Goods, 
and taking the Price payable to him- 

' ſelf. See Surrogatum. Purchaſing 
Goods in his own Name with his 
Conſtituent's Money, 161d. 

Mannoz⸗place requires not a ſeparate 

Infeftment, v. 2. 26. 


Manſe, 


Reparations thereof, whether debita 
fundi ? See Perſonal and Real. 
Parch-Burn, whether it can be di- 

verted? See Property. 

Marches, Streighting of. See Planting 
and Encloſing. March-Dike. Bid. 
Marriage, Promiſe of, v. 1. 563. What 
Proof ſufficient? Sce Proof. Diſſol- 
ving within Year and Day, all Deeds 
done in Contemplation thereof are 


void, v. I. 109. | | : 
(e) Marri- 


M 


M 


Marriage, Avail of. 


Marriage, Caſualty ok, Debitum 
fundi. See Perſonal and Real. Whe- 


ther it falls by the Death of the De- 
bitor or Adjudger? See 9 4 

Marriage, Eontrai of, what Effect 
it has in Law? v. 1. 565. 

Maſter, how far liable for his Servants? 
See Reparation. 

Medicaments furniſhed to one upon 
Death- bed, if a privileged Debt? See 
Privileged Debt. 


Meditatio fuge. 
Member of Parliament, 


His Fees not arreſtable, v. 2. 77. The 
Privilege cannot protect others from 
being ſued who are joined in re com- 
muni, v. 1. 566. | 


Member of the College of Juſtice. 


See College of Juſtice. Buying of 


Pleas, See Patum Illicitum. 


Meſſenger. 


If a Minor can be a Meſſenger? See 
Minor. Deprivation of a Meſſenger 
muſt be publiſhed at the Head Burgh 
of the Shire where the Meſſenger 
dwells, v. 1. 201, Muſt put on Nis 
Blazon when he proceeds to poind.See 
Deforcement. Muſt have it on when 
he puts a Caption in Execution, Bid. 

Metus, See Vis & Metus. 

Mill⸗Dam. If Water can be diverted 
to make a Mill-Dam? See Property. 

Mill⸗Services. See Thirlage. 

Mines and Metals, To whom they 
belong. See Regalia. Whether a 
Tackſman has Right to Mines? See 
Tak.” we | 

Miniſter, In what Caſe intitled to a 
Glebe. See Glebe. Admitted with- 
out a Preſentation, to whom com 
tent to make the Objection, v. 1. 
522. No Suſpenſion of a Miniſter's 
Stipend without Conſignation, a per- 
ſonal Privilege, See Perſonal and 
Tranſmiſſible, Acting as a Notary. 
See Writ, 


Vinifter's Stipend, See Spend. | 


Minor, 
Obligation granted by him, whether pro- 


bative of its onerous Cauſe ? v. 2.257. 
Affirming himſelf Major, by whoſe 
Inſtigation preſumed ? v. 2. 16 5. A 
gratuitous Bond granted by him re- 
voked by his Heir, will not be un- 
derſtood a virtual Legacy. See Quo 
Potuit non fecit. Adjudication againſt 
a Minor, who is afterwards repon'd 
againſt the paſſive Titles, and renoun- 
ces, v. 1. 3. Whether a Reduction 
upon Minority and Leſion deſcends 

to Heirs? See Perſonal and Tranſ- 
miſſible. In legal Steps againſt a Mi- 
nor, muſt his Tutors and Curators 
be certiorated? See Citation. 

8 what Proof ſufficient? See 

roof. 

Vinozty and Lefion, how compe- 
tent? See Competent. Whether good 
againſt ſingular Succeſſors? See Per- 
ſonal and Real. Reduction upon that 
Head competent to Creditors. See 
Perfonal and Tranſmiſſible, 


Minor non tenetur, &c. 


Yinute-Book, v. 2. 182. 

Miſſive Letter. See Mrit. 

Money, who runs the Hazard of its 
riſing or falling? See Periculum. 


Mortification. 
Moveables. 


Partition of the Moveables among the 
Wife, Children, and Dead's Part. See 
Legitim. Muſt be diſcuſs'd before 
the Creditor can appriſe, v. 1. 5. Pro- 
perty of, what Proof ſufficient ? See 
Proof. Diſpoſition of, retenta poſ- 


ſeſſione, v. 2. 150. 
Multiple-poinding, 
Expences thereof. See Expences. 
Vulture Dry, debitum fundi. See Per- 

ſonal and Real. Where the Ground 

is —_— See Periculum. 


unitio Ripae, See Property. 
Y pae. nal 


N 


O 1 


Mutual Contract, 


Not compleated by the Subſcription of 
all Parties concerned, v. 1. 561, 562, 
563, 564- 

Yutual Subſtitution, v. 2. 400. 


N 


Mautæ, Caupones, Stabularii. 
Neareſt of Kin. 


Negative Pꝛeſcription. See Pre- 
ſcription. 
Megotiorum geſtor, 
Has an Action in ſolidum. See Solidum 
& pro rata. 
Nemo tenetur edere inſtrumenta 
contra ſe. See Exhibition. 
Nimtous Diligence, See Diligence. 
Nobile officium, See Juriſdiction, v. 
2. 171. 
Nominatim Subſtitute, whether a 
Service is requiſite ? See Service and 
Confirmation. 


Nonentry, 


Gift of. See Gift of Ward. Duties, 
whether debita fundi ? See Perſonal 
and Real. Duties muſt be paid be- 
fore the Superior be bound to infeft 


a Vaſſal. See Superior and Vaſſal. 


A Gift of Nonentry, if it requires 
Declarator ? See Declarator. Effec- 
tual againſt Forfeiture, See Forfer- 
ture, Whether barred by an Infeft- 
ment a me without Confirmation? 
See Confirmation. A Compriſing led 
for the full Mails and Duties before 
Declarator of Nonentry, null in to- 
tum, v. 1. 7. 

Notary, Form of his Admiſſion. See 
Public Officer. Is a publick Ser- 
vant, and bound to ſerve whoever 


employs him. See Publick Officer. 


Subſcription by Notaries. See Mrit. 
Novatio. See Innovation. 
Novitex ventens ad notitiam, v. 2. 
199. 
Novo Damus, 
Import thereof. See Implied Diſcharge 
and Renounciation, 


Nuncupative Witt, If an informal 
Teſtament may be ſupported as a 
Nuncupative Will? See Qyod potuit 
non fect, 

O 


Oath 


Qualified. See Qualified Oath. A Peer, 
whether obliged to give his Oath? 
See Peer. Quakers excuſed from 
giving their Oaths in the ordinary 
Form. See Quaker. Of one Perſon 


in what Caſes againſt another ? 
See Proof. 1 


Oath of Party, 


That the Subſcription is his Hand-wri- 
ting, whether relevant to ſupport the 
Deed ? See Writ. 

Dbjetion, competent to ſome and not 
to others, v. 1. 521, 


Obligation, 

To remove without a Warning. See 
Removing. To purge Incumbrances. 
See Sale, To grant a Tack, an he- 
retable Subject, and adjudgable, v. 


1. 10. 

Obzeption. See Fairs and Markets. 

Dffer, if it requires to be accepted ? 
See Obligation, 

Open Doozs. See Letters of open 
Doors. 

D2der of Redemption. See Nedem 
tion. Againſt a Party out of the 
Country, v. 1. 261, Inchoated, whe- 
ther it makes the Subject litigious ? 
See Litigious. 

Overſman. See Arbitration. 


Owners of a Ship, how liable? See 


Solidum & pro rata. Liable for the 
Deeds of the Maſter, See Exercitor. 


P 


Paitum Liberatorium, v. 1. 564. Con- 
tra Libertatem. See Pactum Illici- 
tum, Legis Commiſſoriæ in pignori- 
bus. See Irritancy. 

Patum contra ſidem tabularum 
nuptialium, See Pactum Illicitum. 

(e) 2 Whe⸗- 


P 


1— 


Whether competent againſt ſingular 
Succeſſors? See Perſonal and Real. 


Pactum de non petendo. 
Pa#tum de quota litis. See Pactum 


Ilicitum. 
Pactum Illicitum, 


Bond granted in Implement thereof. 
See Obligation. 


Padtum Privatum. 


Pactum ſuper haereditate viventis, 
v. 2. 430. See Pattum Ilicitum. 


Papiſt. 
Paraphernalia. See Husband and 
Wife. 
Parent and Child. 
Father's Powers with regard to the Le- 


itim. See Legitim. In Queſtions 
wixt them, who underſtood Fiar. 
See Fiar. 
Paricide. See Delinguency. 
Parſonage Teind. See Teinds. 


Part and Pertinent. 


Partners in a Society, how liable? 
See Solidum & pro rata. 


Paſhve Title. 


Diſpoſition to an Heir, containing a 
ower to alter. See Faculty. 
Paſturage, includes a Servitude of 
Feal and Divot, v. 1. 144. 
Pater eft quem nuptiae demonſtrant, 


v. 1. 563. 
Patronage. 


Payment, 


Indefinite. See Indefinite Payment. In 
what Caſes preſum'd ? See Preſump- 
tion. With whoſe Money under- 
ſtood made? See Preſumption. Pay- 
ment and Extinction, by what Proof, 
and by what Circumſtances inferr'd? 
See Proof, In what Caſe good a- 
gainſt a ſingular Succeſſor ? See Bill 

- of Exchange, ſee Perſonal and Real, 


Payment before Hand. 


Penalty. 


Of fallifying Writs, See Writ. Whe- 


ther effectual againſt Heirs. See Per- 
Jonal and Tranſmiſfible. Exorbitant 
Penalty, what Effect it has to reduce 
an Adjudicatjon, v. 1. 


Pendente lite nihfl elt innovandum. 


e Litigious. 


Pendente proceſſu, Title made up. Sce 


Litigious, 


Penſion, 


Whether effectual againſt the Granter's 


Heirs? See Perſonal and Tranſmiſ- 
ſible, 


Peremptor. If proponing a peremptor 


Defence, imply an Acknowledgment 
of the Libel, v. 2. 186. 


Periculum. 


Perjuxv. See Deliguency. 


Perſonal and Tranſmiſſible, 


Battery is a perſonal Privilege, which 


cannot be founded on by Creditors, 
D. 1 . 94. ; : 
Perſonal Objection. 


_ Perſonal Protection. 


Perſonal Right. Conveyance of a 


perſonal Right to Lands, what Effect 
it has in Law. See Competition, 


Perſonal Services. See Service Per- 


ſonal. 


Piſcaria, See Salmon-#f/hing. 


Perſona Standi. 


Place. Whether eſſential. See Virit, 
Of warning. See Removing. 


Planting and Enclofing. 


Pledge, How attachable for Payment 
of the Debt, v. 1. 116. 

Poor. Money due to the Poor, whe- 

ther a privileged Debt. See Privileg- 

ed Debt. 

Poſitive Preſcription. See Preſcrip- 
tion. | 

Poſitus in Conditione non cenſetur 
politus in Inſtitutione. See Suc- 


ceſion. | 
1 Poſ- 


P 


Poſſeſſion, 

What Proof ſufficient ? See Proof. When 
preſumed. See Preſumption. Of Move- 
ables, preſumes Property, v. 2. 160. 
The Husbandꝰs Poſſeſſion is the Wife's 
Poſſeſſion, v. 1. 89. Father's Poſſeſ- 
fion, the Son's eſſion, v. 1. 90. 
Nemo poteft mutare cauſam ſue Poſ- 

 ſeſffionrs, v. 1. 598, 599. Poſſeſſion 
mult be reſtored at the Termination 
ofthe Right, v. 1. 599. 


Poſſeſſory Judgment, 

Competent to a Miniſter for his Sti- 
pend, v. 2, 428. 

Poinding, 

An inferior Judge may grant Warrant 
for poinding, v. 1. 502. Barred not 
by Arreſtment. See Competition. One 
who unwarrantably ſtops a Poinding, 
to what Extent liable? See Repara- 
tion. In what Caſes it may be ſtopt, 
via facti. See Deforcement. 

Poinding the Ground. 

Powe! of Diviſion competent to 


Parents of Sums provided to their 
Children, v. 1, 312. v. 2. 289. 
Powe2s and Privileges, Whether aſ- 

ſignable? See Perſonal and Tranſ- 


miſſible. 


Pꝛaccentoꝛ. In whom the Power of 


preſenting lies. See Publick Officer. 
Pꝛaeceptio haereditatis. See Paſſive 
Title. An tranſit in haredes? See 
| Perſonal and Tranfmiſfible. 
Pzaecipuum claimable by an eldeſt 
Heir Portioner, See Heir Portioner. 
P2ecept falls by the Death of the 
| Granter. See Death. 
Pꝛecept of Clare. 1 not bound 
to grant the ſame. See Superior and 


Vaſſal. Granted by Bailies within 


Burgh. See Service of Heirs. Supplied 


Preſcriptions, v. 1. 206. By the Law 
of what Country regulated? See 
Foreign. ä 
Pꝛeſentation. See Patronage. One can- 
not be preſented to an Office unleſs it 
be vacant, See Publick Officer. To 
whom competent to object, that 
the Miniſter is admitted without a 
Preſentation? v. 1. 522. 


Preſumption, 


Ariſing from vitious Intromiſſion witli 
the Charter-cheſt, v. 1. 208. Ariſ- 
ing from impeding legal Diligence, 
v. 2. 342. Preſumed Ratihibition, 
v. 1. 252. v. 2. 159, 160. 

Pꝛevention in cumulative Jurisdictions. 
See Jurisdiction. | 

Pꝛice conferred in Arbitrium tertii. 
See Sale, | 


Pute of Land, Moveable, v. 1. 473. 
Prince of Scotland. 


Pꝛincipal and Acceflory, See Acce/- 
ſorium ſequitur principale. See In- 
plied Afignation. 

Pqincipal and full Debitor. See So- 
lidum & pro rata. 


Ptincipality. See Prince of Scotland, 
P2inted Bond, See Merit. 


Priſoner, 


Right granted by a Priſoner in Favours 
of his Creditor, See Vis & metus. 
Paivate Knowledge of a prior Right. 

See Bona & mala fides. df an Inter. 
diction. See Interdiction. 
Paivate Patton, If it can be founded 
on by a third Party, v. 1. 517. 
Paivilege, to affect which there is 
no legal Diligence, may be founded 
on directly by Creditors. See Perſonal 
and Tranſmiſſible. Competent to ſome 


by equivalent Deeds. See Virtual and not to others, v. 1. 521. Whe- 
Precept of Clare Conſat. ther aſſignable ? See Perſonal and 
1 Redemption. Tyanſini ſible. 
Pꝛesbytery, cheir Jurisdiction indeſignʒ--—- 
wor Glebes. See Glebe. * Privileged Debt. 
Preſcription, P2ivileged Summons, See Laducia 
Cuntra non valentem agere non currit legales. 
Preſcriptio, obtains not in the ſhort (f) Pti- 


P 


Q 


Puvilegen Whit, See Vit. 
Pzivilegiatus contraPrivilegiatum, 
v. 1. 587. 591. 


P2ope2 Wadſet. See Wade. 
P2opinquity, what Proof ſufficient ? 
See Proof. 8 


* Pꝛozogation. See Tack. Of ſuriſdic- 
Proceſs, CCS OO 
eſtatio co | 
Before the Term of Payment. See Le- Pꝛo- Tut . — 22 haßt 4 


gal Diligence, If the Defender die Þ 


pendente proceſſu. See Advocate. See 
- Death, Carried on in a wrong Form. 
See Conſuetude. 
Paoceſs of Sale. See Ranking and 
a 


Pꝛoclamation of Banns, See Huf 
band and Wife. 


Procurator. 
Pꝛo⸗Curatoz. See Tutor and Pupil. 


Procurator Fiſcal, 


If he can purſue without Concourſe of 
the private Party? See Delinquency, 
Pꝛocuratoꝛy ſupplied by equivalent 
Deeds. See Virtual Procuratory. Falls 
by the Death of the Granter. See 
. Death. 5 
P2ogreſs ſufficient. See Sale. 
Pꝛohibitozy Clauſes. See Tailzie. 
Pꝛomite. See Obligation. Of Marriage, 
v. 1. 563. Not to remove a Te- 
nant, what Effect it has in Law? v. 
1. 560, 561. How relevant to be 


proved ? Did. 


Promiſſory Note. 
Proof. 


A verbal Promiſe not to remove a Ten- 
nant, v. 1. 560, 561. Admitted 
ſecundum conſuetudinem loci. See 
Foreign. Againſt one Party, not good 
againſt another. See Res inter altos. 

Led in one Proceſs, whether good in 

another? Bid. Proof led before Com- 

miſſioners. See Proceſs. Proof to ly 


in retentis. Ibid. 


Property 
Ot Land or Moveables, what Proof ſuf- 
ficient. See Proof. Real Servitudes 
and real Privileges acquired to a Sub- 
je, go along with it to all ſingular 
Succeſſors. See Acceſſorium ſequitur 
Principale. 


zoviſion in Contracts of Marriage. 
See Proviſions to Heirs and Children. 
To Children in a Contract of Marri- 
age, where a Child dies before the 
Father. See Implied Condition, ſee 
 Provifions to Heirs and Children. 

Where a Child dies before the Term 


of Payment, See Implied Condition. 


Proviſion to Heirs and Children, 
Publick Burden. 


Publick Officer. 
Publick Roup, See Ranking and 
a 


Publick Taxes, a privileged Debt. 
See Privileged Debt. 

Pupil. See Minor. Who has the Cu- 
ſtody of the Pupil's Perſon? See 
Tutor and Pupil. | 

Purchaſer tranſacting Claims, how far 
he can extend the ſame againſt the 
Seller. See Mutual Contract. 


Purpreſture. 


Q 


. 


Quadziennium utile. See Minor. 
Quakers. 
Qualified Oath. 


Qui tacet conſentire vivetur, v. 1: 
378. v. 2. 159. | 
Quire. See Kirk. 


Quod ab initio vitioſum. 
Quod potuit non fecit. 
Quoꝛum of Judges, of Arbiters, of 
Ae, O Truſtees, Sc. See So- 

lidum & pro rata. 


Quozum of Tutozs and Curatozs, 


See Solidum & rata. 
Ort N Rank- 


R 


Ranking and Sale. 
Expences thereof how proportioned ? 


Expences. 
Ratihibition preſum'd from Circum- 
ſtances, v. 1. 252. v. 2. 159, 160. 
Real Right. Nothing underſtood to 
be real but what is ingroſs'd in the 
Infeftment. See Perſonal and Real. 
Real Security remains intire till the 
laſt Shilling be paid, See Right in 
Security. 
Real Servitude, See Servitude. 


Recognition. 

Gift of Recognition requires Declarator. 
See Declarator. ether inferr'd 
by a Death-bed Deed? See Death- 
bed. Excluded by a Feu-Right. See 
Feu. Whether barred by Inhibition ? 
See Inhibition. An tranſit in bære- 
des? See Perſonal and Tranſmiſſible. 
Whether it falls by the Deeds of the 
Debitor or Adjudger ? See Vaſſal. 


Recompence. 


Expences laid out in re communi, v. 1. 


22. 

Reconciliation, whether it infer a paſ- 
ſing from an Action of Contraventi- 
on? See Lawburrows. 


Reconvention. See Forum competens. 


Redemption 
Of Appriſings and Adjudications. See 
hudication, Of Appriſings from 
apparent Heirs. See Heir apparent. 
In what Caſes Declarator not requi- 
ſite ? See Declarator. If the Wad- 
ſetter die during the Order of Re- 

demption? See Death. 


Reduction 


Upon the Head of Death-bed. See 
Deatb-bed. Of a Deed done in Sick- 
© neſs. See Imbecillity. Upon the Head 
of Death-bed, what Effect it has 
quoad Bygones, v. 1.111, 220. Up- 
on the Head of Bankruptcy, v. 1. 


— 


84. Ex capite Inhibitionis, v. 1. 476, 
Declarator of Irritancy, v. 1. 486. 
Upon the Head of Minority and Le- 


ſion, v. 1. 


86. 
Reduttion of Derreets. See Proceſs. 


Regalia. 


Regality muſt be granted in Parlia- 
ment. See King. By what Form of 
Words conſtituted ? See Clauſe. Lord 
of Regality his Right to the ſingle E- 
{cheat of a Rebel living within the 
Regality. See Eſcheat, Lord of Re- 
gality, whether ultimus heres to Per- 
ſons dying within his Juriſdiction? 


v. 1. 93. 
Regality Court, See Juriſdiction. 


Regiſtration 

Equivalent to Delivery. See Myit. In 
what Caſes neceſſary, in order to do 
Diligence? See Legal Diligence. What 
Courts competent for Regiſtration, 
in order to do Diligence? v. 1. 510. 

Ret vindicatio, See Moveables. 

Relaxation, where to be executed? 
v. 1. 261, Muſt be publiſhed at the 
Mercat-croſs where the Debitor was 
denounced, v. 2. 81. 

Reli#. The Relict's Proviſion in her 
Contract of Marriage, whether a pri- 
vileged Debt? See Privileged Debt, 
Entitled to be alimented till the Term 

after her Husband's Deceaſe,to Mour- 
nings, &c. See Husband and Wife. 
The Reli&'s Mournings come off the 
whole Head. See Executry. Has no 
Jus exigendi of her legal Third, ex- 
cept againſt the Executor confirm d, 
v. I. 113, 273. 


Relief competent to Cautioners. See 


Cautioner. Among Co-obligants. See 
Debitor and Creditor. Betwixt Cor- 
rei liable ex delicto. See Debitor and 
Creditor. Cautioner's Relief againſt 
the Co-principals. See Solidum & pro 
rata. Infeftment granted to a Cau- 
tioner for Relief, will not accreſce to 
the Creditor to give him a Prefe- 
rence. See Acceſſorium ſequitur Prin- 
cipale, Amongſt Heirs, v. 2. 40. 

(f) 2 Among 
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Among Heirs, and betwixt the Heir 
and Executor. See Heir and Execu- 
tor, ſee Confuſio, Competent to the 
Heretor whoſe Lands are taken for a 
Glebe. See Glebe, To an Heretor 
whoſe Lands are deſigned for a Glebe, 
whether debitum fundi? See Perſo- 
nal and Real. 


Relief, Caſualty of, 


Debitum fundi. See Perſonal and Real. 

Remifion. Taking a Remiſſion, an 
implied Acknowledgment of Guilt, 
v. 2. 340. 


Removing 


At the Inſtance of one of more Adjudg- 
ers. See Common Intereſt. Violent 
Profits therein. See Violent Profits. 
Decreet of, what Effect it has? v. 2. 


427. 
Remuneration, See Recompence, 
Renounctation to be Heir, what Ef- 

fect it has? See Succeſion, By an 

Heir of his Right of Succeſſion, v. 2. 

4. By the neareſt of Kin. See Near- 

eft of Kin, Of the Legitim, what 

ffect it has? See Legitim. Of a 
Tack, whether it bars tacit Reloca- 
tion? v. 2. 427. Wife's Renoun- 
ciation of the Moveables, what Effect 
it has? See Legitim. Not habilis 
modus transferendi dominii. See In- 
feftment. 

Renounciation to be Heir. 
Rent of Lands, what Proof ſufficient ? 

See Proof. Real Security, not an 

excluſive Right quoad Rents. See 

Right in Security. 

Rental, See Tack. Whether it goes 
to Heirs? See Perſonal and Tranſ- 
miſſible. Lands ſold by a Rental, whe- 
ther Cuſtoms and Services are to be 
computed ? See Sale. 
Reparation 
Beſtowed upon the Manſe, whether de- 
bitum fund: ? See Perſonal and Real. 
Repetition by a preferable Creditor, 
from a poſterior Creditor uplifting. 
See Condictio indebiti. Was 


Repreſentation. 
No Repreſentation in Moveables. See 


Succeſſion, 


Reprobator. See Proceſs. 


Requiſition, See Redemption. 

Reſerved Faculty, te, Faculty, 

Reſtgnattor, Symbols thereo v. 2. 
362. Effect thereof. See Infeftment. 
Of a Peerage, what Effect it has in 
Law. See Peer. 


Nes inter alios. 


Res judicata. See Proceſs, Effect 
thereof. See Res inter alis. 
Res merae facultatis. See Preſcrip- 


ton. 
Reſolutive Clauſes, See Tailrie. 
Reſolution, Whether underſtood an 
Obligation or Reſolution only, See 
Obligation. | | 
Reftitutio in integrum. See Minor. 
Retention, See 8 By an 
Executor for Debts due to himſelf, 
See Payment. 


Retentis, Proof taken to ly in reten- 


tis. See Proceſs. 
Retour. 


Reverſion, Whether deſcendable to 
Heirs ? See Perſonal and Tranſ- 

* miſſible. Whether aſſignable? See Per- 
ſonal and Tranſmiſſible. May be ad- 
judged tho' Aſſignies are excluded. 
See Page and Tranſmiſſible. Whe- 
ther againſt the Granter's 

_ Heirs? Bid. In what Cafes good a- 
gainſt a ſingular Succeſſor ? See Per- 
ſonal and Real. | 

Revocation By the King. See King. 

Right in Security, 

Extinguiſhed by Intromiſſion, tho by 
Miſtake it be conſidered as a Right 
of Property. See Bona fide Conſump- 


Fion. 
Riſque, Who liable therein? See Pe- 
riculum. | 
Rite & ſolennſter atum, See Pr 
ſumption. 
River, Encroachments thereof, h_- 
me) 


8 


8 


they may be defended againſt. See 
Property. 

Run Goods. Action competent for the 
Price. See Pactum Illicitum. 


Run- ridge. 
8 


Sale, 


Who liable before Delivery. See Peri- 
culum, 


Salmon-Fiſhing. 
Sanctuary. 
Saſine, 


An eſſential Solemnity. See Infeftment. 
Within Burgh. See Infeftment. With- 
in Burgh, where it muſt be recorded. 
See Regiſtration. Wrong Symbols. 
See Conſuetude. Saſine in a Burgh of 
Barony not recorded. Bid. By Haſp 
and Staple, v. 2. 245. Propriis ma- 
nibus, v. 2. 244, 245. Given by a 
Bailie of Barony, v. 2. 247. How 
far probative ? See Proof. 


Saſine Ox. 

Scandal. See Delinquency. 

Sea Greens, Whether inter Regalia. 
See Regalia. 

Seals. Grant from the Crown muſt 

| paſs the Seals. See King. 

Seat in a Church. See Part and 
Pertinent, 

Security. See Right in Security. Loſt, 
how Payment can be demanded. See 
Payment. 

Sentence⸗Money. See Conſuetude. 

Sentence ok Death. Deeds granted 
by one under Sentence of Death. See 
Deatb- Bed. 


Segqueſtration. 


Servant his Fee not attachable by 
Creditors, v. 2. 77. is 

Servants Fees, Whether privileged 
Debts. See Privileged Debt. 

Service, How far neceſſary to Heirs 
of Proviſion? See Proviſion to Heirs 
and Children. Different Sorts of Ser- 
vices,and the Import thereof. See Re- 


Preſentation. Not retour'd. See Ser- 
vice of Heirs, Where it muſt be re- 
toured. See Service of Heirs. Of an 
Heir, cannot be taken away by Ex- 


ception, but by Reduction. See Com- 
petent, 


Service and Confirmation. 


Service of Heirs, 


Services, Whether to be computed in 
the Rental? See Sale. 


1 Servitude, 
tius non tollendi, v. 2. 274. Con- 
ſolidated with the Pro , - 
ſoli dation. — 

Seſſion Clerk, who has the Power of 
preſenting. See Publick Officer. 

Sidelcribing. See it. 

Shexriff has no Power to appoint 
Clerks. See Publick Officer. Aſter 
putting the Debitor in Ward, not li- 
able for Cuſtody, v. 2. 168. 

Sherriff Tourt. See Juriſclickion. 

Simple Deſtination, Sec Far abſo- 
lute limited. 

Simulation of a Gift of Eſcheat, to 
whom competent to make the Ob- 
jection? v. 1. 521. Of a Gift of Eſ- 
cheat, whether objectable againſt 
ſingular Succeſſors? See Perſonal and 
real.What Proof ſufficient ? See Proof. 
How inferred? See Preſumption. 

Single Avail. See =o" xeon of. 


Single Eſcheat. See E/chear. 


Singular Succeſſor, What good a- 
gainſt him? See Perſonal and real. 
What Sort entitled to be received by 
the Superior? See Superior and Vaſ- 
ſal. Compoſition due by a ſingular 
Succeſſor. Bid. | 


Society. 
Solidum & pro rata. 


Soumming and Rouming, Sce Ser- 
vitude. | 

Special Asſignation, requires no Con- 
firmation. See Service and Confir- 
mation. 

Special Charge. See Charge to enter 


Heir. 
(8) Spe⸗ 
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Among Heirs, and betwixt the Heir 
and Executor. See Heir and Execu- 
tor, ſee Confuſio. Competent to the 
Heretor whoſe Lands are taken for a 
Glebe. See Glebe. To an Heretor 
whoſeLands are deſigned for a Glebe, 
whether debitum fundi? See Perſo- 
nal and Real. 


Relief, Caſualty of, 


Debitum fundi. See Perſonal and Real. 
Remiffion, Taking a Remiſſion, an 

implied Acknowledgment of Guilt, 
v. 2. 340. 


Removing 


At the Inſtance of one of more Adjudg- 
ers. See Common Intereſt. Violent 
Profits therein. See Violent Profits. 
Decreet of, what Effect it has? v. 2. 


42%. | 
Remuneration, See Recompence, 
Renounciation to be Heir, what Ef- 

fect it has? See Succeſion. By an 

Heir of his Right of Succeſſion, v. 2. 

4. By the neareſt of Kin. See Near- 

eft of Kin, Of the Legitim, what 

fect it has? See Legitim. Of a 
Tack, whether it bars tacit Reloca- 


tion? v. 2. 427. Wife's Renoun- 


ciation of the Moveables, what Effect 
it has? See Legitim. Not Habilis 
modus transferendi dominii. See In- 


feftment. 
 Renounciation to be Heir. 
Rent of Lands, what Proof ſufficient ? 
See Proof. Real Security, not an 
excluſive Right quoad Rents. See 
Right in Security. | 
Rental, See Tack. Whether it goes 
to Heirs? See Perſonal and Tranſ- 
miſſible. Lands ſold by a Rental, whe- 
ther Cuſtoms and Services are to be 
computed ? See Sale. 


Reparation 
Beſtowed upon the Manſe, whether de- 
bitum fundi? See Perſonal and Real. 


Repetition by a preferable Creditor, 


from a poſterior Creditor uplifting. 
See Condiio indebiti. 


Repreſentation. 
No Repreſentation in Moveables. Sce 


SUCceſſion, 
2 equiſition, See Redemption. 
Referved Fatulty. See Faculty. 
Reſignation. Symbols thereo . 
362. Effect thereof. See Infeftment. 
Of a Peerage, what Effect it has in 
Law. See Peer. 


Res inter alios. 


Res judicata. See Proceſs, Effect 
thereof. See Res inter alias. 
Res merae facultatis, See Preſerip- 
tton. | 
Reſolutive Clauſes, See Tailzre. 
Reſolution, Whether underſtood an 
Obligation or Reſolution only, See 
Obligation. | 
Reftitutio in integrum, See Minor. 
Retention, See * By an 
Executor for Debts due to himſelf. 
See Payment. 
Retentis, Proof taken to ly in reten- 
tis, See Proceſs. 


Retour. 


Reverfion, Whether deſcendable to 
Heirs ? See Perſonal and Tranſ- 
miſſible. Whether aſſignable? See Per- 
ſonal and Tranſmiſſible. May be ad- 
judged tho' Aſſignies are excluded. 
See * and Tranſmiſſible. Whe- 

ther againſt the Granter's 

_ Heirs? Bid. In what Caſes good a- 

gainſt a fingular Succeſſor ? See Per- 
ſonal and Real. 


Revocation By the King. See King. 
Right in Security, 
Extinguiſhed by Intromiſſion, tho? by 
Miſtake it be conſidered as a Right 
of Property. See Bona fide Conſump- 


tion. 
Riſque, Who liable therein? See Pe- 
riculum. | 


Rite & ſolenniter adum. See Pr 


ſumption. 
River, Encroachments thereof, - a 


8 8 


they may be defended againſt. See preſentation. Not retour'd. See Ser- 


Property. : vice of Heirs, Where it muſt be re- 
Run Goods. Action competent for the toured. See Service of Heirs. Of an 
Price. See Pactum Illicitum. Heir, cannot be taken away by Ex- 

: ception, but by Reduction. See Com- 

_—_— petent. . A 


Service and Confirmation. 


| Sale, N Service of Heirs. 
Who liable before Delivery. See Peri- Services, Whether to be computed in 
culum. n the Rental ? See Sale. 
Salmon-Fiſhing. Servitude, 
Sanctuary. Altius non tollendi, v. 2. 274. Con- 
Saſine, AY ſolidated with the Property. See Con- 


ſolidation. 

An eſſential Solemnity. See Infeftment. Seſſion C1 
Within Burgh. See Infeftment. With- preſentin 1 3 * 
in Burgh, where it muſt be recorded. Sideſtribing. See it. 
See Regiſtration. Wrong Symbols. Sherriff has no Power to appoint 
See Comſuetude. Saſine in a Burgh of Clerks. Sce Publick Officer. Aſter 
Barony not recorded. Vid. By Haſp putting the Debitor in Ward, not li- 
and Rapie, V. 2. 245. Frefriieme* able for Caitody,'v. 2. 168. 
nibus, v. 2. 244, 245. Given by a & | p ſdlicti 
Bailie of Barony, v. 2. 247. How dern Tourt, der FuriſdiSion 


Simple Deſtination, Sec Fiar abſo- 
far probative ? See Proof. ly — limited r abſe 
Saline Ox. Simulation of a Gift of Eſcheat, to 
Scandal. See Delinquency. whom competent to make the Ob- 
Sea Greens, Whether inter Regalia. Jection? v. 1. 52 1. Of a Gift of Eſ- 
See Regalia. cheat, whether objectable againſt 
Seals. Grant from the Crown muſt ſingular Succeſſors? See Perſonal and 
paſs the Seals. See King. real. What Proof ſufficient ? See Proof. 
Seat in a Church. See Part and How inferred? See Preſumption. 
Pertinent, Single Avail. See 1 of. 
Security. See Right in Security. Loſt, Single Eſcheat. See E/chear. 


be demanded. See Singular Succeſſor. What good a- 

38 8 gainſt him? See Perſonal and real, 
Sentence-Woney, See Conſuetude. What Sort entitled to be received by 
Sentence of Death. Deeds granted the Superior? See Superior and Vaſ- 
by one under Sentence of Death. See al. Compoſition due by a ſingular 


Death- Bed. Succeſſor. Bid. 
Sequeſtration. Society. 
Servant his Fee not attachable by Solidum & pro rata. 
Creditors, v. 2. 77. : Soumming and Rouming. See Ser- 
Servants Fees, Whether privileged vitude. : 
Debts. See Privileged Debt. Special Asſignation, requires e 


Service, How far neceſſary to Heirs firmation. See Service and Confir- 
of Proviſion? See Proviſion to Heirs „ation. 


and Children. Different Sorts of Ser- Special Charge. See Charge to enter 
vices, and the Import thereof. See Re- Jleir. : 
(s) Spe⸗ 
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Special Deſtination, not derogated 
from by an univerſal Legacy. See Pre- 
Sumption. 

Spectal Grant, not preſumed alter- 
ed by a poſterior general Settle- 
ment. See Preſumption. 

Special Legacy, See Legacy. Re- 
quires not a Confirmation. See Service 
and Confirmation. Whether the Le- 

tar has direct Acceſs to the Debitor 
r Payment? v. 1. 273. 

Special Service, What it carries. See 
Service of Heirs. 

TIES ante omnia reſtituendus. 
v. 1. 282, 

Sponſiones ludicrae. See Paclum I- 


licitum. 
Sponſiones Mercatorum, v. 1. 561. 
Spuilzie, 
Violent Profits therein. See Violent Pro- 
fits. Spuilziers, whether liable in So- 
lidum. See Solidum & pro rata. 
Whether competent againſt ſingular 
Succeſſors. See Perſonal and real. 
Stamp. See Writ. 
Statutes. extended by the Court of 
| Seſſion, v. 1. 205, 359. v. 2. 33. 
4, 330. Reſtricted by the Court of 
ſſion, v. 2. 40, 117. Inferring a 
Nullity, or only a Ground of Chal- 
lenge, or a Penalty only, v. 1. 529. 


Steilbow. 
Stipend 
Not ſuſpendable but upon Conſignati- 
on, a perſonal Privilege. See Perſon- 
al and Tranſini ſſible. 


Stellionat. See Delinguency. 
Sterlingozum moneta, v. 1. 144. 
Stolen Soods purchaſt in publick 
Mercat. See Fairs and Mercats. 
Submisſion. See Arbitration. Ver- 
bal, whether obligatory ? v. 1. 560, 


Subſcription. See 7:7. 


Subſtitute and Conditional In- 
ſtitute, : 


Subſtitute and Conditional Infti- 
tute, v, 1. 425. 

Sibſtitution implied. See Succeſſion, 
Supplied by equivalent Deeds. See 
Virtual Subſtitution, Mutual amon 
Children. See Fiar abſolute limited, 


Succeſſion. 


Sufficient Pꝛogreſs. See Sale, 

Suicide. See Delinquency. 

Suit in Preſence, at the Superior's 
head Court. See Superior and Vaſ- 


fal. 
Summar Application. 


Summar Complaint * Mem- 
ber of the College of Juſtice. See 
College of Fuſtice. 


Summar Diligence, 
Whether competent to Heirs ? See Per- 
ſonal and Tranſmiſſible. 


Summar Proceſs. 


Summons. See Proceſs. Upon the 
paſſive Titles, whether it can be raiſ- 
ed within the Days of the general 
Charge? See Inducie legales. Privi- 
leged. See Inducie legales. 


Sunday. 


Dupercargo. Powers of a Supercargo. 
See Exercitor. 

Duperio2 bound to infeft the Adjud- 
ger, tho the Adjudger inſtru not 
the Author's Right, v. 1. 13. Tak- 
ing a Gift of his own Ward and For- 
feiture, &c. How far he can extend 
the ſame againſt his Vaſſals? See Fus 
ſuperventens authori, Doing Deeds 
implying his paſſing from Caſualties 
already fallen. See Implied Diſcharge 
and Renounciation. 


Superior and Vaſſal. 
uperiozity, Whether it can be ſplit 
ay Prejudice of the Vaſſal? v. 2. 


408, | 
Supplement. See. Letters of Suppli- 


ment 


ment. Oath in Supplement. See Oath. 


Surrogatum. 
Suſpenſion. 
Symbolical Poſtesſion. See Move- 


ables, 
Symbols of Safine. See Safine. In 
Reſignations, v. 2. 362. 


T 


Tacite Relocation. See Tack. Differ- 
ence betwixt it and a ſtanding Tack, 


v. 2. 428. 


Tack. 


Obligation to grant a Tack. See Ob li- 
gation. Supplied by equivalent Deeds. 
See Virtual Tack. Verbal, what Effect 
it has in Law? v. 1. 560, 563. Tacks- 
man has no Chaim for what 3 
or repairs. See Recompence. Uſuri- 
ous Clauſes in Tacks, See Uſury. 
Has no Effect during the Ward. 
See Ward. Granted after Denouncia- 
tion upon an Apptiſing. See Litigions. 
Who runs the Hazard? See Pericu- 
lum. Whether it goes to Heirs ? See 
Perſonal and Tranſmiſſible. May be 

taken up without a Service. See 
Service and Confirmation. Ifaſſignable? 
See Perſonal and Tranfmiſſible. 

Tack Duty taken payable to a Cre- 
ditor. See Competition. 

Tacksman paying bona fide. See Bona 
fide payment. 

Tailzie. 


Tarative and demonſtratfve, 
Clauſe. 


See 


Feinds, 
Where the Stock is deſtroyed. See Peri- 


culum. 


Temple Lands not annexed to the 


Crown by the general Act of An- 


nexation, v. 1. 531. 

Tempo anea ad agendum' ſunt per- 
petua ad excipiendum. See Pre- 
ſcription. 


Tenor. 

Terce 
Excludes Ward. See Wird. 
Term legal and Conventional, 


Termly failzies due out of the Land 
only, not perſonally, v. 1. 9. 


Teſtament, 


Heretable Subject left in Teſtament; 
See uod potuit non fecit. 

Theft. Stolen Goods purchaſt in pub- 
lick Mercat. See Fairs and Mercats, 

Theſaurus in fundo inventus, to 
whom it belongs. See Regalia. 


Thirlage. 

Whether a Millar can ſeize abſtracted 
Corns brevi manu ? See Brevi Ma- 
nu. A Servitude of Thirlage once ac- 
quired to a Mill, goes along with it, 
and may be founded upon by every 
ſingular Succeſſor, tho' not connect- 
ing with the Perſon who acquired 
the Thirlage. See Acceſſorium ſequi- 
tur Principale. 

Titles allowed to be produced cum 
1 op See Quod ab intio vitioſum. 
Made up pendente lite. See Litigi- 
ous. See Quod ab inito vitioſum. A 
Man cannot object the Defect of his 
own Title. See Perſonal Objection. 
SCC v. 2. 495. 


Title to Purſue 


In a Spuilzie. See Spurlzze. 

Tocher granted by Contract of 
Marriage preſumed to be in Sa- 
tisfaction, v. 2. 146. When pre- 
ſumed paid, v. 2. 139. Provided in 
a Contract of Marriage, how far the 
Husband has Power of Diſpoſal ? See 
Fiar abſolute limited. 

Town Clerk not a Magiſtrate. See 
Publick Officer. | 

Cres brevis manus. See Move- 
ables. 


(g) 2 Tranſ- 
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Tranſaction. 


How far it will defend againſt a Reduc- 
tion upon. the Head of Force and 
Fear, v. 2. 507. 


Transference. 
Tranſumpt. 


Truſt. 


Who runs the Hazard? See Periculum. 
What Proof ſufficient. See Proof. 


Truſtee liable to do Diligence. See 


Diligence. Preſumed to have got 
Eaſes, v. 2. 164. 
Turpis Cauſa, See Pactum Ilicitum. 
Tutoz, Who entitled to be Tutor in 
Law, v. 1. 420. Minor may be a 
Tutor. See Minor. What Proof ſuf- 
ficient of his Acceptance. See Proof. 
Cannot aſſign ante redditas rati- 
ones. See Payment. Cannot renounce 
a Wadſet Right, unleſs an Order of 
Redemption be uſed, v. 1. 284. His 
Oath, whether goodagainſt his Pupil ? 
See Proof. Cannot take Money for 
doing the Minor's Affairs. See Pac- 
tum Illicitum. Accompting for Vic- 
tual Rent. See Friars of the Year. 
Diligence preſtable by him. See Di- 
ligence. Liable in Solidum or pro ra- 
ta. See Solidum & pro rata. 
Tutors and Curators, How they 
muſt be cited, v. 1. 260. 


Tutor and Pupil. 


U 
Udal Rights. 


Ultimus heres. 


Aitimus haeres, v. 2. 402. A Gift 
of Ultimus heres requires Declarator. 


See Declarator. : 
Unicus contextus. See Writ. 


Union. 
Privilege of Union is real, and goes to 


ſingular Succeſſors. See Per 
Tranſmiſſible. Spc” 
Cniverſal Legacy derogates not from 
N Deſtination. See Preſump- 
ion. 
Ale and wont preſumed. Sce Pre- 
ſumption, | 
Cle of Payment. Sce Tack. 
Alurpation. Deeds executed during 
the Uſurpation, according to the 
Laws then in being, ſuſtained, v. 1. 


262, 296, 537. v. 2. 315, 498. 


Uſury. 
An tranſit in heredes? See Perſonal and 
Tranſini ſſible. 


V 


Gacant Stipend, Who has the Ad- 
miniſtration thereof? See Patronage. 


Aagabond, Where he muſt be cited, v. 
1. 260. 


Vaſſal. 


Whether he can diſpone his Fee. See 
Perſonal and Tranſiniſſible. Bound to 
enter. See Superior and Vaſſal. May 


brew without the Superior's Licence. 
See Superior and Vaſſal. 


Ventre inſpiciendo. 


Uerbal Legacy above L. 100, if 
null in totum ? See Indivifible, 

Uicarage Teind. See Ternds. 

Citual Rent, How to be converted 
in Queſtions betwixt the Maſter and 
his Tenant ? See Fiars of the Year. 
Tutors, Factors &c. accompting for 
Victual Rent. Bid. 


Uinco vincentem. See Competition. 


Violent Profits, 
Caution for, See Removing. 
Virtual. 
Uirtual Interdiftion. See Interdicti- 
0. 
| Air ⸗ 
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Uirtual Legacy. A gratuitous Bond 

nted by a Minor, revoked b 

fis Heir, will not be underſtood a 

virtual Legacy to affect the Execu- 
tor. See Quod potuit non fecit. 


Vis & Metus, 

How proponable? See Competent. Whe- 
* againſt ſingular Succeſſors:? 
See Perſonal and real. 

Uitiated Writ, When preſumed frau- 
dulent. See Preſumption. 


Uitious Intromiglion. See Paſſive 


Title. An tranſit in heredes? See 


Perſonal and Tranſmiſſible. With a 
Defun&'s Moveables out of Scotland. 


See Foreign. 
| W 


Wadſet 


When underſtood looſed, ſo as to make 
the Lands belong to the Reverſer, 
the conſigned Sum to the Wadſetter? 
See Right in Security. Whether 
looſed by the Wadſetter's adjudgin 
for the Sum in the Wadſet? Bid 
To whom the Wadſet- ſum muſt be- 
long upon Redemption? See Surro- 
gatum. Improper Wadſetter is Vaſſal, 
and the Ward falls by his Death 
See Vaſſal. 

Wakening, See Proceſs. 


Ward. 


Whether it falls by the Death of the 
Debitor or Adjudger ? See Yaſal. 
A Donatar of Ward, whether he 
may enter to Poſſeſſion via fad ? 
See Declarator. Excluded by a feu 
Right. See Feu. 


W 


Ware. See Ware. If comprehend- 


ed under a Clauſe cum piſcationibus, 
v. 1. 144 ; 

Warning. See Removing. Of Te- 
nants within Burgh, Form thereof, 
v. 1. 269. Whether aſſignable ? See 
Perſonal and Tranſimi ſſible. If the 
Maſter or Tenant die after Warn- 
ing ? See Death, 


Warrandice. 


J Death-bed Deed, Deed granted by an 


interdicted Perſon, Cc. will found 
no Action of Warrandice, See Nod 
Potuit non fecit. 

Warrants. See Grounds and War- 
rants. 

Warrant of Execution. See Execu- 


ton. a 


Warrant of Liberation, v. 2. 171, 


414. 

Warrant to diſcuſs, v. 2. 417. 

Wife. See Husband and Wife. Præpo- 
ſita negotiis. See Husband and Wife. 
Her Oath whether good againſt her 
Huſband? See Proof. Deed in 
Favours of a Wife, whether preſumed 
a Donation, or in Satisfaction, v. 2. 
143. Preſcription runs not againſt 
her. See — Is not cut 
out of any other Intereſt by Lapſe 
of Time, during the Couverture, 
See Husband and Wife. Proviſion 
in Favours of the Wife, how far 
reducible upon the Act 1621? See 
Bankrupt. Accepting of a conven- 


tional Proviſion, how far there is 


implied a Diſcharge of the legal 
Proviſion ? See Implied Diſcharge 
and Renounciation. 


Witneſs, 


Inſtrumentary who ſaw not the Party 
ſubſcribe, liable in Damages, See 
Reparation. 

Mood, Whether a Tackſman has 
Right to Woods ? See Tack. 


Wreck. 
Writ, 


The ſame Perſon cannot be both Pro- 


curator and Notary in an Intimation 
of an Aſſignation, v. 1. 63. The 
ſame Perſon cannot be both Bailie 
and Attorney in a Saſine. See Sa- 
ſine, The Act 5th Parl. 1681 o- 
perates not 7þſo jure, ſed ape excepti- 
| (h) onis, 
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onis, v. 1. 124. Deed of Impor- 
tance, tho“ ſubſcribed but by one 
Notary, binding; the Verity and 
Warrant of Subſcription being pro- 
ved by the Granter's Oath, v. 1. 

561, Subſcribed by Notaries null, 
| Where the Party's Mandat to the No- 
tary to ſubſcribe forhim is not given 
in Preſence - of the Witneſſes, v. 2. 


Proof. What Proof relevant to take 
away Writ? Did. What Writs 
muſt be produced ad fundandam li- 
tem? See Proceſs, Writ whether 
it can be mended after it is produced 
in Proceſs? See Litigious. Ad- 
minicles for ſupplying the ſame 
when loſt, without a Proceſs for 
proving the Tenor, See Tenor, 


264. When Vitiation is prefumed TUnter of a Deed. See Mrit. 


+ fraudulent," See * ron: At 
what Time Blanks filled 4 See 


Wrongous Impriſonment. 


Preſumption. Vitiated or defective, (Wongous Intrometters, liable ir: 
ho relevant to be ſupported? See ſolidum, See Solidum & pro rata. 


E RR AT A. 


Vol. I. 


Age 3. Line 4. for bis, read ber. P. 9. L. 3. for now, r. own. P. 18. L. 28. for ajudgey r. ad udge- 
P p. 27. before the laſt Parag. r. After advocation <vas admitted, the cautioner judicio lilti baving judicially 
produced the defender ;, the Lords found that the Bailies might warrantably impriſon bim, notevithſt anding of 
the advocation : For the advocation <yould not have liberated bim from priſon, and the caution vas to hade the ſame 
effect. Stair, 20th February 1666, contra McCulloch. P. 28. L. 8 from the foot, tor ronouncing r. 
renouncing. P. 93. L. 2 after BATTERY, for 119, r. 219. P. 117. L. 31. for reguating, r. regulating. 
P. 119. 33 after ftrangers; read thus, for payment of accompts taken on within the burgh, till caution be found 
to anſcver as law will, P. 140. L. 27. after tenants, dele the next deciſion. Line 7 from the foot, after 
Hog, r. And the tenants _— condeſcended upon their maſter's infeftment, the condeſcendence <vas not ſuſtained, 
wnleſs they would further alledge, that the infeftment as confirmed by the King, being of lirł- lands. Durie, 
h December 1626, Lo. Buccleugh contra Tenants. 14th February 1633, Id. Lochmoir contra Graham. P'. 149. 
. 12, dele that. P. 157. L. 35. for having, r. being. P. 186. L. 15 from the foot, for againſt, r. upon. 
P. 213. at the beginning of Parag. 2. r. An heretable bond upon which infeftment had not paſt, being alienated 
_ ath-bed, did extend to this caſe, where there was no infeſtment : ſeeing our antient Law-books talk only of 
erræ & Tenementa. The a found that this caſe fell under the law of death - bed, Colvil, 16th Fanuary 
1581, Dickſon contra . 235. L. 25. for wat, r. were, P. 254, L. 27 after Raploch, r. The like, 
tho the denounciation c executed at the head burgh of the fire. Stair, 19th Fune 1674, Murray contra 
Arnot. P. 261. L. 40, after eſcheat, r. By act 268th Parl. 1597 Letters of horning, &c. againſt perſons li- 
ving within a regality or ſtuartry, muſt be executed at the mercat-creſs of the regality or ſtuartry, under 7 4 
of nullity : Tet in a general declarator of liferent-eſcheat, it being objected, That the denounciation <vas at the mer- 
—— of the fire, tho' the debitor develt, and bis lands lay <vithin the regality of Torphichen ; and it being an- 
ſevered, That <wvithin the memory of man, no denounciation had been at the mercat-croſs of the regality: The 
Lords ſuſtained the anſwer, unleſs the defender <vould prove, that there c a publick office, and clerk of regality to 
keep the records of hornings, &c. Gosford, 11th, Stair, 12th Fanuary 1572 Scot contra Boyd. The like, 
tizwood ( Horning ) Stirling contra Abernethey. Stair, 19th Fune 1674, Murray contra Arnot. In a 
Aal caſe, the Lords diſtinguiſved betwixt lands ping locally within a regality, and lands lying at a diſtance, 
made part of 4 regality by annexation ; and found that tho there <vas a publick office and clerk of vegality, 
et with regard to annexed lands, there vas a neceſſity to denounce there, unleſs ſuch had been the uſe and wont, 
L 41. after Dirlton, r. Stair, P. 262. L. 8 after Heriot, dele the next deciſion. P. 583. 10, after 
term, dele of. 
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ing a bond. Line 3. ſaid Parag. for creditor, read aſſigney. P. 26. L.31. for in ſeats, r. ſeats in. P. 

54. L. 23. after theyeto. r. The tackſmen of a branch of the revenue, having aſſumed other partners, <vith 
this proviſion, that betwixt and a day certain, the aſſumed partners ſhould grant bond and caution for their proportions, 
' otherwiſe to be entitled to no partnerſhip ; and further to be liable in L 50 of penalty: One of the aſſumed part- 
ners, who bad failed to grant bond and caution, being ſued for bis proportion of loſs upon the tack, was found 
to be free upon payment of the penalty. P. 115. Parag, 1. L. 2. after ſums, dele Bruce, 4th February 1715 
Borthevick contra Crawford, Do. Varag. L. 15 after Campbell, r. And a cautioner in a bond payable after the 
death of the creditors ſpouſe, was found not entitled to the benefit. Bruce, 4th February 1715, Borthevick contra Cracu- 
ford. P. 176. L. 19. for caſual, r. conſenſual. P. 273. L. 4 for rebrobator, r. reprobator. P. 279. 
at the head, r. A ſum provided to children in a contratt of marriage, muſt be taken up by the children as 
heirs of proviſion ; and therefore if any of them die before their father, they <vill tranſmit nothing to their repreſenta- 
tives. Harcus, ( Bonds) February 1682, Sir Fobn Clark of Pennycuik contra bis ſiſters, P. 341. L. 5. 
from the foot, for <vife, r. woman. P. 382. L. 26. after cube, r. wnleſs the purſuer would re ly, That 
the 23 intromitted with as much as won ſatisfy the debt acclaimed. P. 406. Note 1. for ſuit in 
r. ſuit a 


Ps 18. at the beginning of Parag. 2. under PACTUM DE NON PETENDO,read A creditor in an- 
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